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RULES   OF  PRACTICE 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 


Rules  adopted  at  the  November  Term,  1858,  at  Mount  Vernon. 
WRITS    OF    ERROR   AND    SUPERSEDEAS. 

1.  ~No  supersedeas  will  be  granted  unless  a  transcript  of  the 
record  on  which  the  application  is  made  be  complete,  and  so 
certified  by  the  clerk  of  the  court  below,  and  the  requisite 
bond  be  entered  into  and  filed  in  the  office  of  the  clerk  of  this 
court  according  to  law,  with  an  assignment  of  errors  written  on 
or  appended  to  the  record.  [See  Rule  51,  post,  as  to  affidavit 
required  of  sufficiency  of  bail;  and  see  Rules  54  and  55, post.] 

2.  Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
clerk  shall  require  the  original  power  of  attorney  to  be  filed  in 
his  office,  unless  it  shall  appear  that  the  power  of  attorney  con- 
tains other  powers  than  the  mere  power  to  execute  the  bond  in 
question  ;  in  which  case  the  original  power  of  attorney  shall  be 
presented  to  the  clerk,  and  a  true  copy  thereof  filed,  certified 
by  the  clerk  to  be  a  true  copy  of  the  original. 

3.  When  a  writ  of  error  shall  be  made  a  supersedeas,  the 
clerk  shall  indorse  upon  said  writ  the  following  words :  "  This 
writ  of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accord- 
ingly ; "  and  he  shall  thereupon  file  the  writ  of  error,  with  the 
transcript  of  the  record,  in  his  office.  Said  transcript  shall  be 
taken  and  considered  as  a  due  return  to  said  writ ;  and  there- 
upon it  shall  be  the  duty  of  the  clerk  to  issue  a  certificate,  in 
substance  as  follows,  to  wit : 

STATE  OF  ILLINOIS,  ss. : 

Office  of  the  Clerk  of  the  Supreme  Court. 
I  do  hereby  Certify,  That  a  writ  of  error  lias  issued  from  this  court  for  the 

reversal  of  a  judgment  obtained  by vs. ,  in  the  court  of ,  at 

the ■  term,  A.  D.  18 — ,  in  a  certain  action  of ;  which  writ  of  error  is 

made  a  supersedeas,  and  is  to  operate  as  a  suspension  of  the  execution  of  the 
judgment ;  and  as  such,  is  to  be  obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  the  Supreme  Court,  at ,  this 

day  of ,  A.  D.  18—. 

,  Clerk 

4.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of 
the  record  of  the  court  in  which  the  judgment  or  decree  com- 
plained of  is  entered,  commanding  him  to  certify  a  correct 
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transcript  of  the  record  to  this  court ;  but  where  the  plaintiff 
in  error  shall  file  in  the  office  of  the  clerk  of  this  court  a  trans- 
cript of  the  record  duly  certified  to  be  full  and  complete,  before 
a  writ  of  error  issues,  it  shall  not  be  necessary  to  send  such 
writ  to  the  clerk  of  the  inferior  court,  but  such  transcript  shall 
be  taken  and  considered  as  a  due  return  to  said  writ. 

5.  The  process  on  writs  of  error  shall  be  a  scire  facias  to 
hear  errors,  issued  on  the  application  of  the  plaintiff  in  error 
to  the  clerk,  directed  to  the  sheriff  or  other  officer  of  the  proper 
county,  commanding  him  to  summon  the  defendant  in  error  to 
appear  in  court,  and  show  cause,  if  any  he  have,  why  the judg- 
13  it  or  decree  mentioned  in  the  writ  of  error,  shall  not  be 
reversed.  If  the  scire  facias  be  not  returned  executed,  an 
alias  and  pluries  may  issue  without  an  order  of  court. 

6.  The  first  day  of  each  term  shall  be  return  day,  for  the 
return  of  process.  And  no  party  shall  be  compelled  to  answer  or 
join  in  error,  unless  the  scire  facias  shall  have  been  served  ten 
days  before  the  return  day  thereof;  nor  shall  a  defendant  be  at 
liberty  to  enter  his  appearance  and  compel  the  plaintiff  to  pro- 
ceed with  the  cause,  unless  the  defendant  shall  have  given  the 
plaintiff  ten  days'  notice,  before  the  term,  of  his  intention  to 
enter  his  appearance  and  have  the  cause  proceed  to  a  hearing. 
[See  Rule  56.] 

7.  When  a  writ  of  error  not  operating  as  a  supersedeas, 
shall  issue,  the  plaintiff  in  error  shall,  before  the  third  clay  of 
the  return  term  thereof,  assign  the  particular  errors  of  which 
he  complains  ;  *  but  other  errors  may  be  subsequently  assigned, 
by  leave  of  the  court.  If  errors  are  not  assigned  as  aforesaid, 
the  cause  may  be  dismissed.  Errors,  when  assigned,  and  the 
joinder  therein,  shall  be  written  on  or  attached  to  the  record. 

ORIGINAL    ACTIONS. 

8.  In  proceedings  in  original  actions  relating  to  the  revenue, 
the  process  or  notice  of  a  motion  shall  be  served  on  the  defend- 
ant, at  least  twenty  days  before  the  first  day  of  the  term.  If 
there  shall  not  be  twenty  days  between  the  day  of  service  and 
the  first  day  of  the  term,  the  cause  may  be  continued  on  the 
application  of  the  defendant. 

9.  In  such  original  actions,  if  a  declaration  setting  forth  the 
cause  of  action  shall  not  be  filed,  at  least  twenty  days  before 
the  first  day  of  the  term,  the  cause  may  be  continued  on  the 
application  of  the  defendant. 

ABSTRACTS    AND    BRIEFS. 

10.  In  all  cases,  the  party  bringing  a  cause  into  this  court 
shall  be  required  to  file  with  such  record,  or  where  the  record 

*  See  Rule  79,  post,  as  to  the  time  of  assigning  errors. 
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is  filed  for  a  supersedeas,  within  twenty  days  thereafter,  a  full 
and  complete  abstract  or  abridgment  of  said  record,  referring 
to  the  appropriate  pages  of  the  record  abstracted,  by  numerals 
on  the  margin,  with  the  clerk  of  said  court,  and  no  cause  shall 
be  heard  until  three  days  after  such  abstract  or  abridgment 
shall  have  been  filed  as  aforesaid. 

It  shall  be  the  duty  of  the  clerk  to  cause  every  such  abstract 
or  abridgment  to  be  printed,  on  one  side  only ,  of  white  foolscap 
paper,  having  a  margin  at  least  two  inches  in  width,  on  the  left 
hand  side  of  each  sheet,  one  copy  of  which  shall  be  furnished 
each  of  the  judges,  one  to  the  reporter,  and  one  to  the  opposite 
party,  for  which  the  clerk  shall  be  allowed  fees  as  in  other  cases. 

Said  abstract  shall  be  printed  in  a  neat  and  workmanlike 
manner,  with  small  pica  type  and  leaded  lines. 

11.  In  case  the  appellant  or  plaintiff  in  error  shall  neglect 
to  file  an  abstract  in  compliance  with  the  rules  of  this  court, 
the  opposite  party  may  file  the  abstract  and  prepare  the  cause 
for  a  hearing  ex  parte ,  and  have  the  costs  taxed  therefor,  pro- 
vided the  appellant  or  plaintiff  in  error  would  have  been  enti- 
tled to  have  the  cause  heard  at  the  same  term. 

12.  That  seven  printed  copies  of  abstracts  be  furnished  by 
the  clerk,  under  the  rules  of  this  court  —  one  for  each  of  the 
judges,  one  for  the  reporter,  one  for  each  of  the  parties,  and 
one  to  be  filed  with  the  record.  And  the  party  filing  the 
abstract  shall,  at  the  same  time,  deposit  with  the  clerk  twenty 
cents  for  each  hundred  words  contained  in  the  abstract,  or  in 
lieu  thereof  he  may  furnish  the  clerk  with  the  printed  copies 
of  the  abstract  as  required,  and  no  cause  shall  be  heard  until 
such  printed  abstracts  shall  have  been  furnished.  [See  Rules 
47,  48,  49  and  68,  as  to  fees  for  abstracts,  etc.] 

13.  It  shall  be  the  duty  of  the  counsel  for  appellant  or 
plaintiff  in  error  to  furnish  each  of  the  justices  with  a  printed 
brief  of  the  points  and  authorities  to  be  used  in  the  argument 
of  the  cause  at  the  commencement  of  such  argument,  and  a 
copy  thereof  shall  be  filed  with  the  clerk  for  the  use  of  the 
opposite  counsel  at  least  one  day  previous  to  the  argument. 
The  defendant's  counsel  shall  also  furnish  each  of  the  justices 
and  the  opposite  counsel,  at  the  commencement  of  the  argu- 
ment, a  printed  brief  of  the  authorities  he  intends  to  cite.* 

14.  The  defendant's  counsel  shall  be  permitted,  if  he  is  not 
satisfied  with  the  abstract  or  abridgment  by  the  plaintiff's 
counsel,  to  furnish  each  of  the  justices  of  this  court  with  such 
further  abstracts  as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  merits  of  the  cause. 

*  See  Rule  66,  post,  in  reference  to  the  mode  of  citing  authorities  in  hriefs,  and  the  neces- 
sity of  counsel  signing  the  same  ;  and  see  Rule  78  as  to  application  of  Rule  13  to  all  cases, 
and  as  to  what  a  brief  should  contain. 
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15.  If  the  rules  in  relation  to  the  furnishing  and  filing  of 
abstracts  and  briefs  are  nut  complied  with,  the  cause  shall 
either  be  continued  or  dismissed,  at  the  discretion  of  the  court, 
[See  Eules  47,  48  and  49.] 

DOCKETING    AND    HEARING. 

1 6.  Causes  in  which  the  people  are  a  party,  and  in  which 
the}7  have  a  direct  interest  in  the  decision,  shall  be  placed  at 
the  head  of  the  docket ;  all  other  causes  shall  be  docketed  and 
called  for  argument  in  the  order  in  which  the  records  shall 
have  been  filed  with  the  clerk. 

17.  When  a  rule  shall  have  been  taken  to  join  in  error,  the 
appellant  or  plaintiff  in  error,  when  such  rule  shall  not  have 
been  complied  with,  may  take  a  judgment  by  default,  or  may 
set  down  the  cause  for  hearing  ex  parte,  and  the  court  shall 
give  such  judgment  as  the  case  may  warrant. 

18.  All  causes  in  which  no  counsel  shall  be  entered  on  the 
docket,  and  where  no  appearance  is  entered,  will  be  dismissed 
when  called  for  hearing,  unless  cause  is  shown  for  a  continuance. 

19.  The  civil  docket  shall  be  called  numerically,  and  the 
causes  shall  be  argued,  continued,  or  otherwise  disposed  of,  as 
they  are  called,  unless,  for  good  cause  shown,  they  be  placed  at 
the  foot  of  the  docket ;  all  unexpired  rules  will  terminate  upon 
the  call  of  the  cause  for  hearing :  Provided,  That  if  the  court 
shall  give  time  to  either  p-arty  without  the  consent  of  the  other, 
the  cause  shall  not  lose  its  precedence  on  the  docket. 

20.  All  causes  will  be  disposed  of  for  the  term  upon  the 
second  calling  of  the  docket. 

MOTIONS. 

21.  Motions  may  be  made  immediately  after  the  decisions 
of  the  court  are  announced,  but  at  no  other  time,  unless  in 
case  of  necessity,  or  in  relation  to  a  cause  when  called  in 
course. 

22.  Motions  are  to  be  made  by  the  attorneys  in  the  follow- 
ing order :  First,  by  the  attorney  for  the  people,  next,  by  the 
oldest  practitioner  at  the  bar,  and  so  on  to  the  youngest. 

23.  All  special  motions  shall  be  in  writing  and  filed  with 
the  clerk,  together  with  the  reasons  in  support  thereof,  at  least 
one  day  before  they  shall  be  submitted  to  the  court.  Objections 
to  motions  must  also  be  in  writing  ;  oral  arguments  will  not  be 
heard. 

24.  When  a  motion  is  intended  to  be  based  on  matteis 
which  do  not  appear  by  the  record,  the  facts  must  be  disclosed 
and  supported  by  affidavit. 

REHEARING    OF    CAUSES. 

25.  Application  for  a  rehearing  of  any  cause  shall  be  made 
by  petition  to  the  court,  signed  by  counsel,  briefly  stating  the 
grounds  for  a  rehearing,  and  the  authorities  relied  on  in  sup- 
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port  thereof;  notice  of  such  intended  application  having  been 
tirst  given  to  the  opposite  party  or  his  counsel.  When  a 
rehearing  is  granted,  notice  shall  be  given  to  the  opposite  party 
of  the  time  when  such  rehearing  will  be  had.  [This  rule  is 
amended  as  follows :] 

Amendment  to  Rule  25. 

Provided,  however,  That  no  motion  for  a  rehearing  shall  be 
entertained,  unless  the  same  is  entered  within  the  first  ten  days 
of  the  term  of  the  court  next  ensuing  the  filing  the  opinion  in 
the  cause  of  which  a  rehearing  is  prayed.     [See  Eule  60,  post.] 

26.  Any  two  of  the  justices  of  this  court  may,  in  vacation, 
issue  an  order  which  shall  operate  as  a  supersedeas  in  any  case 
which  has  been  submitted  to  this  court  for  hearing  and  judg- 
ment, whenever  a  reargument  of  the  same  shall  in  their  opinion 
be  advisable. 

27.  Where  an  opinion  in  any  case  is  filed  in  vacation,  and 
a  petition  for  a  rehearing  shall  be  presented  to  either  of  the 
justices  of  this  court,  if  he  shall  certify  that  there  is  probable 
grounds  for  granting  a  rehearing,  all  further  proceedings 
authorized  by  the  judgment  of  this  court,  shall  be  stayed  until 
the  next  term  of  the  court  in  the  division  in  which  the  judg- 
ment shall  have  been  rendered. 

EXECUTIONS. 

28.  Upon  the  affirmance  of  judgments,  executions  may  issue 
at-  the  option  of  the  party,  from  this  court,  or  if  such  party  so 
elect,  a  writ  of  procedendo  shall  be  issued  to  the  court  below, 
upon  the  payment  by  the  successful  party  of  the  costs  made  by 
him  in  this  court. 

clerk's  fees.* 

29.  The  clerk  is  authorized  to  demand  payment  in  advance 
before  he  shall  be  required  to  perform  any  official  service: 
Provided,  That  if  any  party  shall  deposit  five  dollars  with  the 
clerk,  or  shall  give  security,  signed  by  some  person,  to  be 
approved  by  the  clerk,  for  the  payment  of  all  costs  such  party 
may  make  or  be  adjudged  to  pay,  then  so  much  of  this  rule  as 
requires  payment  in  advance  shall  not  apply  to  such  party. 

NOTICE    TO    NON-RESIDENTS. 

30.  In  all  cases  where  a  writ  of  error  and  scire  facias  shall 
be  sued  out,  the  plaintiff  therein,  or  other  person  for  him,  may 
file  with  the  clerk  of  the  court  for  the  division  in  which  said 
writs  issued,  an  affidavit,  setting  forth  that  the  defendant  or 
defendants  has  or  haA^e  gone  out  of  this  State,  so  that  process 
cannot  be  served  on  him,  her  or  them,  or  that  he  or  they  are 
non-residents  of  this  State  ;  or  on  due  inquiry  cannot  be  found, 
or  is  or  are  concealed  in  this  State  so  that  process  cannot  be 

*  Clerk's  fees  for  abstracts  in  Second  Grand  Division,  see  Rnle  68,  post ;  and  in  Third 
Grand  Division,  see  Rules  47  and  49. 
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served  on  him  or  them,  or  evades  service  of  said  process;  and 
thereupon  it  shall  be  the  duty  of  said  clerk  of  the  proper  divis- 
ion to  cause  publication  of  notice  to  be  made  to  said  defendant 
or  defendants,  in  some  newspaper  published  in  the  county 
where  said  court  for  said  division  shall  be  held,  setting  forth 
the  pendency  of  said  writ  of  error,  the  names  of  the  parties,  the 
title,  term  and  time  of  said  court  to  which  the  scire  facias  may 
be  returnable ;  which  notice  shall  be  published  for  four  con- 
secutive weeks,  the  first  insertion  to  be  not  less  than  sixty 
days  before  the  return  day  of  said  writ.  And  in  case  there 
shall  be  no  newspaper  published  in  the  county  where  by  law 
said  court  is  to  be  holden,  then  said  notice  may  be  published 
in  any  paper  in  said  division ;  and  upon  the  same  being  done, 
and  a  certificate  of  publication  signed  by  the  publisher,  together 
with  a  proper  affidavit  (that  a  copy  of  said  notice  has  been 
mailed  to  said  defendant  at  his  usual  post-office,  naming  it,  and 
the  time  when  mailed,  if  known,  so  distinctly  marked  that 
attention  will  be  called  thereto)  being  filed  with  the  clerk  of 
said  court ;  and  if  such  notice  shall  not  have  been  sent  to  the 
party  or  parties,  and  each  of  them,  an  affidavit  shall  be  filed 
showing  that  upon  diligent  inquiry  the  residence  or  post-office 
of  the  party  or  parties  to  whom  such  notice  has  not  been  ^ent, 
could  not  be  ascertained;  said  cause  shall  proceed  as  if  the 
said  defendants  or  defendant  had  been  personally  served. 

LIBRARY.* 

31.  No  book  shall  be  taken  from  the  library  of  the  Supreme 
Court  without  the  consent  of  the  court ;  and  if  any  one  shall 
take  away  a  book  without  such  consent,  such  person  shall  be 
considered  in  contempt  of  the  court,  and  may  be  fined  at  the 
discretion  of  the  court.     [See  Rule  59,  post.] 

32.  The  books  of  the  law  library  shall  not  be  marked  or 
underlined  with  pen  or  pencil,  nor  shall  the  pages  of  the  same 
be  folded  down. 

The  librarian  shall  adopt  such  rules  as  to  the  safe  keeping  of 
the  books  as  he  may  deem  expedient. 

REMOVING   RECORDS. 

33.  No  person  shall  remove  from  the  office  of  the  clerk  any 
record  of  this  court,  except  upon  special  leave  granted  for  that 
purpose.  No  record  shall  be  taken  from  the  files  of  the  court, 
except  on  application  therefor  to  the  clerk  or  his  deputy;  and 
it  is  made  the  duty  of  the  clerk  to  report  promptly  to  the  court 
every  violation  of  this  rule.  The  clerk  shall  be  held  respon- 
sible for  the  safe  keeping  and  production  of  the  records. 

Application  for  leave  to  remove  records  may  be  considered 
at  any  time,  in  the  discretion  of  the  court. 

*  See  Rules  64  and  65,  post,  as  to  duties  of  the  sheriff  of  Sangamon  county. 
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RECORDS    OF   INFERIOR    COURTS. 

34.  Hereafter  the  clerks  of  the  inferior  courts  in  this  State, 
in  cases  of  appeal  and  of  error  or  certiorari,  in  making  up  "  an 
authenticated  copy  of  the  record  of  the  judgment  appealed 
from,"  or  in  sending  up  a  transcript  of  the  record  to  this  court 
as  a  return  to  a  writ  of  error  or  certiorari,  shall  certify  to  this 
court,  first,  a  copy  of  the  process  ;  second,  the  pleading  of  the 
parties,  respectively ;  third,  the  verdict  in  jury  trials  ;  fourth,  the 
judgment  of  the  court  below,  whether  tried  by  the  court  or 
jury ;  fifth,  all  orders  in  the  same  cause  made  by  the  court ; 
sixth,  the  bill  of  exceptions  ;  and,  seventh,  the  appeal  bond  in 
cases  of  appeal. 

And  in  no  case  shall  the  said  clerk  insert  in  such  transcript 
any  affidavit,  account,  or  other  document  or  writing,  or  other 
matter,  which,  according  to  the  decisions  of  this  court,  have 
been  held  to  constitute  no  part  of  the  record  of  a  cause. 

This  rule  shall  not  extend  to  appeals  or  writs  of  error  in 
chancery  or  criminal  causes. 

35.  The  clerk  of  the  court  below  shall  arrange  the  several 
parts  of  the  record  aforesaid  according  to  their  chronological 
order.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  such  transcript  contrary  to  the 
rule. 

36.  The  party  or  his  attorney  may,  by  prcecipe,  indicate  to 
the  clerk,  and  direct  what  of  the  files  of  the  cause  shall  be 
copied  into  the  record ;  and  in  such  case,  if  the  record  shall  be 
insufficient,  it  shall  be  supplied  at  his  costs,  and,  if  unnecessa- 
rily voluminous,  he  shall  pay  the  costs  accrued  on  account  of 
the  copying  of  such  unnecessary  matters. 

MANDAMUS. 

37.  Before  an  application  for  a  writ  of  mandamus  will  be 
heard  by  this  court,  the  applicant  must  show  that  all  the  par- 
ties interested  in  the  subject-matter  to  be  reached  or  affected 
by  the  issuance  of  the  writ,  have  been  notified  in  writing  of 
the  time  and  place  of  the  intended  application,  at  least  ten 
days  previous  thereto,  unless  the  court  for  special  reasons  shall 
otherwise  direct. 

AGREED   CASES. 

38.  No  judgment  will  be  pronounced  in  any  agreed  case 
placed  upon  the  records  of  this  court,  unless  an  affidavit  shall 
be  filed,  setting  forth  that  the  matters  presented  by  the  record 
were  litigated  in  good  faith  about  a  matter  in  actual  contro- 
versy between  the  parties,  and  that  the  opinion  of  this  court  is 
not  sought  with  any  other  design  than  to  adjudicate  and  settle 
the  law  relative  to  the  matter  in  actual  controversy  between 
the  parties  to  the  record. 

2 — 40th  III. 
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SECURITY   FOR   COSTS. 

39.  Upon  filing  an  affidavit  that  any  plaintiff  in  error  is 
not  a  resident  of  this  State,  and  that  no  bond  for  costs  has  been 
filed,  a  rule  shall  be  entered  against  him,  of  which  he  shall 
take  notice,  to  show  cause  why  the  writ  shall  not  be  dismissed. 

LICENSE    OF   ATTORNEYS. 

40.  The  clerk  of  each  division  of  this  court  shall,  as  soon  as 
practicable,  procure  blank  licenses  for  the  admission  of  attor- 
neys and  counselors  at  law,  printed  upon  parchment,  with 
appropriate  vignette,  and  that  thereafter  licenses  shall  only  be 
issued  upon  such  blanks,  to  be  furnished  by  said  clerks.  That 
the  clerks  aforesaid  shall  be  allowed  to  charge  each  attorney 
admitted,  five  dollars  for  said  blank,  including  the  feu  for 
enrolling  the  name  of  said  attorney  on  the  roll  of  attorneys  in 
his  office. 

41.  Hereafter,  all  applicants  for  license  to  practice  as  attor- 
neys and  counselors  at  law,  residing  in  the  Third  Grand 
Division,  who  have  not  been  licensed  in  another  State,  before 
any  license  shall  be  granted  them  for  that  purpose,  shall  pre- 
sent themselves  to  the  court  in  session,  or  to  a  standing  com- 
mittee of  this  court  for  examination ;  and  no  license  will  be 
granted  to  any  applicant  in  the  said  grand  division  until  the 
court  shall  be  satisfied  by  an  examination,  or  until  such  com- 
mittee, or  a  majority  thereof,  shall  furnish  a  certificate  that  the 
applicant  for  admission  is,  by  his  qualifications,  entitled  to 
receive  a  license. 

42.  Norman  B.  Judd,  Ebenezer  Peck  and  Corydon  Beck- 
with,  shall  be  a  standing  committee  as  examiners  under  the 
foregoing  rule. 

43.  Hereafter,  reports  of  committees  appointed  by  judges 
of  the  Circuit  Court,  or  the  certificates  of  attorneys  who  have 
not  been  appointed  by  the  justices  of  this  court,  will  not  be 
deemed  sufficient  to  authorize  the  issuing  of  a  license  to  prac- 
tice as  an  attorney  or  counselor  at  law.  [See  Rules  52,  53, 
69,  70,  71,  72,  73  and  76.] 

RULES    RESCINDED. 

44.  All  previous  rules  of  this  court  are  hereby  rescinded. 

TIME   ALLOWED    FOR   ARGUMENT. 

45.  The  time  allowed  for  each  argument,  in  cases  before  this 
court,  shall  be  restricted  to  one  hour,  unless  otherwise  specially 
permitted  ;  but  counsel  may  file,  in  addition,  such  written  argu- 
ments as  they  may  think  proper. 

Rides  adopted  in  the  Third  Grand  Division,  at  April  Term,  1859. 
TIME   FOR   FILING   RECORDS. 

46.  "No  case  hereafter  shall  be  placed  on  the  court  docket 
for  hearing,  unless  the  record  is  filed  within  the  first  three  days 
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of  the  term,  or  within  the  further  time  allowed  by  the  court  for 
filing  the  record,  except  in  extraordinary  cases,  the  court,  upon 
special  application,  may  order  a  cause  to  be  placed  on  the  hear- 
ing docket.     [This  rule  is  rescinded  by  rule  74,  post] 

FEES    FOR    ABSTRACTS.* 

47.  After  the  present  term  of  this  court,  in  all  cases  where 
the  parties  themselves,  or  their  attorneys,  shall  furnish  the 
printed  abstracts  required  by  the  rules  of  this  court,  the  clerk 
shall  not  be  permitted  to  make  any  charge  or  tax  any  costs 
therefor,  other  than  the  fee  allowed  by  law  for  filing  the  same. 

48.  When  the  parties  or  their  attorneys  shall  so  furnish 
abstracts  in  conformity  to  the  rules  of  this  court,  it  shall  be  the 
duty  of  the  clerk  to  tax  a  printer's  fee  at  the  rate  of  one  dollar 
for  every  five  hundred  words  of  the  manuscript  abstract,  against 
the  unsuccessful  party  not  furnishing  such  abstracts,  as  costs  to 
be  recovered  by  the  successful  party  furnishing  the  same,  to  be 
collected  and  paid  to  him  as  other  costs. 

49.  There  shall  be  advanced  by  the  party  filing  abstracts, 
at  the  time  of  filing  the  same,  on  account  of  the  taxable  fees  to 
the  clerk,  the  sum  of  five  dollars. 

50.  The  foregoing  rules  [numbering  46,  47, 48  and  49,]  shall 
apply  only  to  the  Third  Grand  Division. 

[By  Rule  55  the  aforesaid  Rule  46  is  extended  to  the  Second 
Grand  Division,  and  by  Rule  74,  it  is  rescinded.] 
Rules  adopted  at  the  January  Term,  1860. 
SUPERSEDEAS SUFFICIENCY    OF   BAIL. 

51.  All  applications  for  supersedeas,  whether  made  in  open 
court  or  to  a  justice  in  vacation,  must  be  accompanied  by  an 
affidavit  of  the  proposed  securities,  or  some  other  credible  per- 
son, justifying  the  sufficiency  of  bail,  sworn  to  and  properly 
certified. 

LICENSE   OF   ATTORNEYS. f 

52.  The  certificate  of  good  moral  character  of  a  court  of 
record,  required  to  be  produced  to  the  Supreme  Court,  or  either 
of  the  justices,  by  an  applicant  for  license  to  be  admitted  as  an 
attorney  and  counselor,  must,  in  all  cases,  be  procured  from  a 
court  of  record  of  the  county  in  which  the  applicant  shall 
reside,  or,  if  procured  from  a  court  of  a  different  county,  the 
application  shall  be  accompanied  with  good  and  sufficient 
reasons  therefor,  verified  by  affidavit  of  one  or  more  credible 
persons. 

53.  The  justice  to  whom  application  is  made  for  a  license 
may,  at  his  discretion,  require  the  applicant  to  submit  to  an 
examination  before  him,  or  in  open  court. 

*  See  Rule  68,  post,  in  reference  to  fees  for  abstracts  in  the  Second  Grand  Division. 
t  See  Rules  52,  53,  61,  67,  69,  70,  71,  72,  73  and  76. 
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SUPERSEDEAS ABSTRACT    AND    BRIEF. 

54.  Hereafter  on  every  application  for  a  supersedeas,  an 
abstract  of  the  record,  with,  a  brief  containing  the  points  and 
authorities  relied  upon,  and  pointing  specifically  to  those  por- 
tions of  the  record  upon  which  the  alleged  errors  arise,  with 
the  record,  shall  be  presented  to  the  court  or  judge  to  whom 
the  application  is  made. 

55.  That  rule  number  fifty  be  so  modified  that  rule  number 
forty-six  shall  apply  to  the  Second  Grand  Division. 

[Rule  46  is  rescinded  by  Rule  74,  post."] 

Rules  adopted  at  the  April  Term,  1861. 
SERVICE    OF   PROCESS DILIGENCE    REQUIRED. 

56.  In  all  cases  in  which  a  writ  of  error  is  made  a  superse- 
deas, the  plaintiff  in  error  shall,  on  filing  the  record  with  the 
clerk,  at  the  same  time  order  and  direct  a  scire  facias  to  isbuc 
to  hear  errors,  and  shall  use  reasonable  diligence  to  have  the 
same  served  ten  days  before  the  first  day  of  the  term  to  which 
the  writ  of  error  is  made  returnable ;  on  failing  to  do  so,  the 
defendant  in  error  shall  have  the  right  to  a  hearing  at  the  said 
term,  after  joining  in  error,  without  giving  ten  days'  notice  as 
required  by  rule  six :  Provided.  If  there  be  not  ten  days  be- 
tween the  allowance  of  the  supersedeas  and  the  sitting  of  the 
court,  the  cause  shall  stand  continued  until  the  next  term, 
unless  by  consent  of  parties  it  shall  be  otherwise  ordered. 

COMMITTEE   OF    EXAMINATION    IN    THIRD    GRAND    DIVISION. 

57.  The  court  being  advised  that  Norman  B.  Judd  aii'l 
Corydon  Beckwith,  Esquires,  desire  to  be  relieved  from  then 
duties  as  members  of  the  committee  to  examine  applicants  for 
license  to  practice  law  in  the  courts  of  this  State,  heretofore 
appointed  for  the  Third  Grand  Division,  under  rule  forty-two : 
Ordered,  That  Evert  A.  Yan  Buren  and  William  C.  Goudy, 
Esquires,  counselors  at  law,  be  substituted  in  the  place  and 
stead  of  Messrs.  Judd  and  Beckwith,  as  such  members.  [The 
rule  for  the  appointment  of  standing  committees  is  rescinded 
by  Rule  71,  post.] 

NOTICE   TO    PURCHASERS    AND   TERRE-TENANTS. 

58.  In  all  cases  wherein  guardians,  executors  and  adminis- 
trators, or  others  acting  in  a  fiduciary  character,  having 
obtained  an  order  or  decree  for  the  sale  of  lands  in  causes  ex 
parte,  and  a  sale  has  been  had  under  such  decree  or  order, 
and  the  same  shall  be  brought  to  this  court  for  revision,  the 
purchaser  or  terre-tenants  of  such  lands,  if  known,  shall  be  sug- 
gested to  the  court  by  affidavit  of  the  plaintiff  in  error,  and 
notice  given  them  of  the  pendency  of  the  writ  of  error  ten  days 
before  the  first  day  of  the  term  of  the  court  to  which  the  writ 
of  error  is  returnable,  so  that  said  terre-tenants  may  appear  and 
defend. 
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Rule  adopted  at  the  January  Term,  1863. 

59.  Library.  — Hereafter  the  librarians  of  the  law  libraries 
attached  to  this  court,  shall  not  permit  any  person,  except  those 
authorized  by  the  laws  of  this  State,  to  take  from  the  rooms  of 
this  court  any  book  or  books  belonging  to  said  libraries,  [This 
rule  was  modified  at  the  January  Term,  1864,  as  follows: 

Ordered,  That  the  rule  in  regard  to  taking  books  from  the 
library  at  Springfield,  be,  and  the  same  is  so  modified  as  to 
allow  books  to  be  taken  from  said  library  upon  the  written 
order  of  a  judge  of  the  United  States  Circuit  or  District  Court.] 

Rules  adopted  at  the  April  Term,  1863. 

60.  Rehearing  —  argument  in  writing.  —  In  all  cases  where 
a  rehearing  is  granted,  the  argument  will  be  on  paper. 

61.  License  of  attorneys.  —  A  diploma  from  the  law  school 
of  the  University  of  Chicago,  shall  be  deemed  satisfactory  evi- 
dence that  the  graduate  is  sufficiently  learned  in  the  law  to 
entitle  him  to  admission  to  the  bar  of  this  court.  [This  rule 
is  no  longer  operative.     See  Rules  69  and  76.] 

Rules  adopted  at  the  January  Term,  1864,  at  Springfield. 

62.  Docket  fee.  —  Ordered,  That  the  clerks  of  this  court 
do  not  require  a  judge's  docket  fee  in  criminal  cases.  [So 
muoh  of  the  act  of  January  15,  1863,  as  authorized  a  judge's 
docket  fee  to  be  taxed  in  suits  brought  to  the  Supreme  Court, 
is  repealed  by  the  act  of  February  8,  1865.] 

SHERIFF  OF    SANGAMON    COUNTY HIS    DUTIES. 

63.  Ordered,  That  the  sheriff  of  this  county  attend  upon  the 
sessions  of  this  court  in  this  grand  division,  in  person  or  by 
such  deputy  or  deputies  as  the  court  may  approve  of. 

64.  Ordered,  That  said  sheriff  or  said  deputies,  during  the 
session  of  this  court,  replace  upon  the  appropriate  shelves,  and 
in  their  proper  places  in  the  library,  from  time  to  time,  and  as 
often  so  they  may  be  taken  therefrom,  all  books  belonging  to 
the  library,  not  actually  in  use  or  designed  for  immediate  use 
by  an  attorney  or  a  judge  of  the  court. 

65.  Ordered,  That  said  sheriff  or  said  deputies,  upon  the 
request  of  either  judge  of  the  court,  or  of  any  attorney,  bring 
to  them,  respectively,  any  book  or  books  which  they,  respect- 
ively, may  require  for  use  ;  and  that  said  sheriff  or  deputies 
perform  such  other  duties  as  may  be  required  of  them  by  either 
judge  of  the  court. 

Rules  adopted  at  the  April  Term,  1864. 

66.  Mode  of  citing  authorities  —  signing  briefs,  etc  —  In 
citing  cases  from  published  reports,  counsel  will  be  required  not 
only  to  give  the  book  and  page,  but  also  the  names  of  the  parties 
as  they  appear  in  the  title  of  the  reported  case  ;  and  the  names 
i)f  counsel  filing  brief  or  abstract  must  appear  to  the  same. 
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COMMITTEE LICENSE  OF   ATTORNEYS. 

67.  The  court  being  advised  that  the  Hon.  E.  Peck,  Hon.  E. 
A.  Yan  Buren,  and  ¥m.  C.  Goudy,  Esq.,  desire  to  be  relieved 
from  their  duties  as  members  of  the  committee  to  examine 
applicants  for  license  to  practice  law  in  the  courts  of  this  State, 
heretofore  appointed  for  the  Third  Grand  Division  under  rule 
forty-two  :  Ordered,  That  John  A.  Jameson,  Henry  G.  Miller, 
and  Perkins  Bass,  Esquires,  counselors  at  law,  be  substituted 
in  the  place  and  stead  of  Messrs.  Peck,  Yan  Buren  and  Goudy, 
as  such  members.  [The  rule  for  the  appointment  of  standing 
committees  is  rescinded  by  Rule  71,  post ;  see  Rule  76  in  refer- 
ence to  the  mode  of  examination.] 

Rule  adopted  at  Springfield,  January  Term,  18G3. 
ABSTRACTS    IN   THE    SECOND  GRAND  DIVISION FEES  THEREON,  ETC. 

68.  Hereafter  parties  bringing  causes  into  this  court,  in  this 
division,  shall  be  required  to  furnish  seven  copies  of  printed 
abstracts,  and  shall  be  allowed  to  tax  therefor  against  the  fail- 
ing party  at  the  present  rate  of  taxing  abstracts,  up  to  an 
amount  not  exceeding  twenty-five  dollars,  besides  the  fees  for 
printing,  not  exceeding  twenty  cents  for  each  hundred  words 
of  one  copy ;  and  when  said  abstracts  shall  exceed  that  amount 
for  such  excess,  may  tax  against  said  failing  party  at  the  rate 
of  twenty  cents  for  each  hundred  words  for  one  copy  of  such 
excess,  and  the  clerk  of  this  court  shall  be  allowed  to  tax  as 
costs  in  his  favor,  in  said  cause,  the  full  amount  of  said 
abstracts,  at  the  present  mode  of  taxation,  less  twenty-cents 
for  each  hundred  words  of  one  of  said  abstracts,  to  be  allowed 
the  party  for  printing  the  same  ;  but  in  no  case  shall  the  clerk's 
fees  for  such  abstracts  exceed  the  sum  of  twenty-five  dollars. 

Rules  adopted  at  the  April  Term,  1865. 

EXAMINATION   OF    APPLICANTS    FOR    LICENSE   TO    PRACTICE    LAW   IN 

THE    COURTS    OF   THIS    STATE. 

69.  Hereafter  every  applicant  for  license  to  practice  law  in 
the  courts  of  this  State,  will  be  required  to  appear  before  the 
Supreme  Court  at  one  of  its  regular  terms,  in  any  of  the  grand 
divisions,  and  there  in  open  court,  be  examined  by  said  court 
touching  his  qualifications  as  an  attorney  and  counselor  at  law, 
and  shall  also,  then  and  there,  present  to  said  court  a  certificate 
from  some  court  of  record  of  the  county  in  which  the  applicant 
resides,  of  his  good  moral  character. 

70.  Ordered,  That  the  first  and  second  Saturdays  of  each 
term  be  the  days  on  which  such  examinations  shall  be  had. 

[Rules  69  and  70  are  rescinded  by  Rule  76,  post] 

71.  Ordered,  That  the  committees  heretofore  appointed  in 
the  several  grand  divisions  to  examine  applicants  for  such 
license  be,  and  the  same  are,  hereby  discharged ;  and  all  rules 
for  the  appointment  of  such  committees,  are  hereby  rescinded 
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72.  Ordered.  The  licenses  which  may  be  granted  after  such 
examinations,  shall,  as  at  present  provided,  be  issued  by  the 
clerk  of  the  grand  division  in  which  the  successful  applicants 
shall  reside. 

73.  Ordered,  The  four  foregoing  rules  shall  apply  to  the 
several  grand  divisions  of  the  Supreme  Court  of  this  State,  and 
shall  take  effect  on  the  first  day  of  July,  1865. 

TIME    FOR    FILING    RECORDS PLACING    CAUSES    ON    THE    HEARING 

DOCKET. 

74.  Ordered,  That  hereafter,  no  case  shall  be  placed  on  the 
court  docket  for  hearing,  unless  the  record  is  filed  within  the 
time  now  prescribed  by  law,  or  within  the  further  time  allowed 
by  the  court  for  filing  the  record,  except  in  extraordinary  cases, 
the  court,  upon  special  application,  may  order  a  cause  to  be 
placed  on  the  hearing  docket:  Ordered, further,  that  Rule  46 
be,  and  is  hereby  rescinded.  [See  act  of  February  16,  1865, 
next  following  these  rules,  in  reference  to  the  time  for  filing 
records  on  appeals;  and  see  Rule  75,  as  to  time  for  filing 
records  on  writs  of  error.] 

Rule  adopted  at  the  April  Term,  1866,  at  Ottawa. 
TIME   FOR   FILING   RECORDS    ON    WRITS   OF   ERROR. 

75.  Ordered,  That  hereafter,  no  case  which  may  be  brought 
to  this  court  on  writ  of  error,  shall  be  placed  on  the  court 
docket  for  hearing,  unless  the  record  shall  be  filed  on  or  before 
the  second  day  of  the  term,  or  within  such  further  time  as  may 
be  allowed  by  the  court  for  filing  the  same,  except  in  extraor- 
dinary cases,  the  court,  upon  special  application,  may  order  a 
cause  to  be  placed  upon  the  hearing  docket. 

Rule  adopted  at  the  November  Term,  1866,  at  Mt.  Vernon. 
LICENSING   ATTORNEYS. 

76.  Ordered,  That  Rules  69  and  70  be  rescinded,  and  appli- 
cants for  license  to  practice  law  in  the  courts  of  this  State,  on 
presenting  to  any  member  of  this  court  a  certificate  of  qualifi- 
cation, signed  by  the  circuit  judge  and  State's  attorney  of  the 
circuit  in  which  the  applicant  may  residue,  setting  forth  that  the 
applicant  has  been  examined  and  found  qualified,  will  be  a 
sufficient  voucher  on  which  to  grant  a  license.  Such  certificate 
granted  by  any  one  of  the  judges  of  the  Superior  Court  of  the 
city  of  Chicago,  or  by  the  judge  of  the  Recorder's  Court  of 
said  city,  and  in  conjunction  with  the  State's  attorney,  will  be 
deemed  like  voucher :  Provided,  however,  if  the  application  be 
made  to  this  court  in  term  time,  an  examination  of  the  appli- 
cant may  be  had  in  open  court,  or  by  a  committee  appointed 
by  the  court.  The  certificate  of  moral  character  required  by 
the  statute  will,  in  all  cases,  accompany  the  application. 

Rules  adopted  at  the  April  Term,  1867,  at  Ottawa. 

77.  Printed  briefs  —  when  they  must  be  ftled.  —  Ordered^ 
That  either  party  submitting  a  case  on  briefs,  without  oral  argu- 
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ment,  shall,  at  the  time  of  submitting,  file  the  printed  briefs  re- 
quired by  the  rules.  Nothing  contained  i  n  this  rule,  however,shall 
prevent  either  party,  so  submitting,  from  filing  written  or  printed 
arguments  at  any  time  before  the  cause  is  reached  for  decision. 

78.  Printed  briefs  required  in  all  cases.  —  Ordered,  That 
rule  number  13  shall  apply  to  all  cases,  whether  argued  orally, 
in  full  or  in  part  only,  or  when  submitted  on  briefs  without 
oral  argument.  The  briefs  required  should  contain  a  short, 
clear  statement  of  the  points,  and  the  authorities  in  support 
thereof;  and  the  filing  of  the  same  shall  not  preclude  the  party 
from  subsequently  filing  full  printed  or  written  arguments  in 
support  of  his  brief  of  points  and  authorities. 

ASSIGNMENT   OF    ERRORS AT   WHAT   TIME   REQUIRED. 

79.  Ordered,  That  appellant  or  plaintiff  in  error  shall,  in 
all  cases,  assign  errors  in  the  manner  required  by  the  rules,  at 
the  time  of  filing  his  record  in  this  court. 

AN  ACT  to  amend  the  law  allowing  appeals  to  the  Supreme  Court. 

Approved  February  16,  1865. 

APPEALS,  IN  WHAT  CASES    THEY   WILL    LIE CONDITION  OF  APPEAL 

BONDS,  BY  WHOM  PRESCRIBED. 

Sec.  1.  Be  it  enacted,  etc.,  That  appeals  shall  be  allowed  to 
the  Supreme  Court  from  all  decrees,  judgments  and  orders  of 
inferior  courts,  from  which  writs  of  error  might  be  lawfully 
prosecuted  ;  and,  in  granting  appeals,  inferior  courts  shall  direct 
the  condition  of  appeal  bonds,  with  reference  to  the  character 
of  the  decree,  judgment  or  order  appealed  from. 

TIME   OF   FILING   RECORDS    IN   THE    SUPREME   COURT. 

Sec.  2.  Authenticated  copies  of  records  of  decrees,  judg- 
ments and  orders  appealed  from,  shall  be  filed  in  the  office  of 
the  clerk  of  the  Supreme  Court,  on  or  before  the  second  day  of 
the  succeeding  term  of  said  court,  provided  twenty  days  shall 
have  intervened  between  the  date  of  the  decree,  judgment  or 
order  appealed  from,  and  the  sitting  of  said  Supreme  Court ; 
but  if  ten  days,  and  not  twenty,  shall  have  inteivened,  as 
aforesaid,  then  the  record  shall  be  filed,  as  aforesaid,  on  or 
before  the  tenth  day  of  said  succeeding  term. 

DAMAGES    ON   DISMISSAL    OF   APPEALS. 

Sec.  3.  When  appeals  from  decrees,  judgments  or  orders  for 
the  recovery  of  money,  and  dismissed  by  the  Supreme  Court 
for  want  of  prosecution,  or  for  failing  to  file  authenticated 
copies  of  records,  as  required  by  law,  the  court  shall  enter 
judgment  against  the  appellant  for  not  less  than  five  nor  more 
than  ten  per  cent,  damages  on  the  amount  recovered  in  the 
inferior  court ;  for  the  collection  of  which  the  appellee  shall 
be  entitled  to  execution  as  on  other  judgments. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
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FROM  NOVEMBER  TERM,  1863,  TO  SEPTEMBER  TERM,  1867, 
BOTH  INCLUSIVE. 


Hobson  et  al.  v.  Paine. 

(September  Term,  1867.) 

1.  Writ  of  error  to  a  county  court.  A  writ  of  error  does  not  lie  to  a 
County  Court,  to  bring  in  review  the  propriety  of  the  action  of  that  court  in 
the  appointment  of  an  administrator. 

2.  Former  decision.  The  case  of  The  Unknown  Heirs  of  Langworthy  v. 
Baker,  A&mr.,  23  111.  487,  reviewed  and  explained  in  reference  to  that  question. 

This  is  a  writ  of  error  to  the  County  Court  of  Warren 
county,  by  which  it  is  sought  to  bring  in  review  the  action  of 
that  court  in  appointing  Eleazer  A.  Paine  administrator  of  the 
estate  of  Bushnell  "Willey,  deceased. 

The  order  of  appointment  was  made  on  the  21st  of  March, 
1853,  in  pursuance  of  which  the  usual  bond  was  filed,  and  let- 
ters of  administration  were  issued,  and  the  administrator  pro- 
ceeded to  execute  his  duties  as  such. 

The  children  and  heirs  at  law  of  "Willey  sued  out  this  writ 
of  error,  and  seek  to  raise  the  questions  involved  in  this  assign- 
ment of  errors : 


26  PRACTICE  DECISIONS 

Hobson  et  al.  v.  Paine. 

1.  The  County  Court  had  no  jurisdiction  or  power  to  appoint 
the  said  Eleazer  A.  Paine  administrator. 

2.  There  was  no  application  made  by  any  proper  person,  or 
in  the  proper  manner,  for  the  appointment  of  an  administrator. 

3.  There  being  no  personal  estate  or  debts  in  the  State  of 
Illinois,  the  County  Court  of  Warren  county  could  not  appoint 
an  administrator. 

4.  The  letters  of  administration  are  informal,  irregular  and 
erroneous,  and,  if  any  could  be  issued,  they  ought  to  be  to  the 
public  administrator. 

The  defendant  joined  in  error. 

•  Mr.  B.  C.  Taliaferro  and  Messrs.  Goodwin  &  Earned,  for 
the  defendant  in  error,  contended  that  this  court  has  no  juris- 
diction of  this  writ  of  error  to  the  County  Court,  the  proper 
remedy  being  an  appeal  to  the  Circuit  Court. 

Messrs.  A.  G.  &  J.  M.  Kirkpatrick,  and  Messrs.  Goudy  & 
Chandler,  for  the  plaintiffs  in  error,  contra. 

Per  Curiam  :  "We  are  of  opinion  that  a  writ  of  error  doe3 
not  lie  to  a  County  Court  for  the  purpose  of  bringing  in  review 
the  action  of  that  court  in  the  appointment  of  an  administrator 
of  an  estate. 

It  is  true,  in  the  case  of  The  Unknown  Heirs  of  Langworthy 
v.  Baker,  23  111.  487,  a  writ  of  error  to  the  County  Court  was 
entertained,  but  that  case  is  clearly  distinguishable  from  this. 
That  was  a  writ  of  error  brought  to  reverse  an  order  of  the 
County  Court  for  a  sale  of  real  estate,  at  the  instance  of  an 
administrator,  for  the  payment  of  debts. 

The  County  Court  had  been  given  jurisdiction,  concurrent 
with  the  Circuit  Court,  in  applications  of  that  character,  and 
thereby  the  proceedings  in  the  County  Court  upon  such  appli- 
cations were  made  subject  to  review  in  the  same  manner  as 
proceedings  in  the  Circuit  Court  could  be  reviewed  in  like 
applications. 

In  this  case,  however,  the  jurisdiction  of  the  County  Court 
was  exclusive.     An  appeal  could  have  been  taken  to  the  Cir- 
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Phelps,  Administrator,  v.  Funkhouser. 


cuit  Court,  and  the  law  provides  no  appeal  directly  to  this 
court.  In  the  case  referred  to  in  23  111.  there  could  have 
been  no  appeal  to  the  Circuit  Court,  and  to  prevent  a  failure 
of  justice  it  was  necessary  that  error  should  lie  to  this  court. 

No  such  rule  of  necessity  need  obtain  here,  and  it  could  not 
have  been  the  design  of  the  law  that  the  action  of  the  County 
Court,  in  the  exercise  of  its  original  and  exclusive  jurisdiction, 
in  the  matter  of  appointing  an  administrator,  should  be 
brought  directly  in  review  before  this  court,  when  an  interme- 
diate court  of  review  has  been  appointed,  by  means  of  which 
justice  may  always  be  attained. 

The  writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 


Writ  of  error  dismissed. 


Phelps,  Administrator,  v.  Funkhouser. 

(January  Term,  1866.) 

1.  Bond  for  costs  —  where  the  plaintiff  sues  in  a  fiduciary  capacity.  The 
statute  which  makes  it  the  duty  of  the  court  to  require  any  plaintiff  who  is 
unable  to  pay  the  costs  of  suit  to  give  security  for  their  payment,  applies  as 
well  where  the  plaintiff  sues  in  a  fiduciary  capacity,  as  where  he  sues  in  his 
own  right. 

2.  So  where  a  writ  of  error  was  sued  out  by  an  administrator,  and  it 
appeared  that  the  estate  of  the  intestate  was  utterly  insolvent,  a  rule  was 
entered  requiring  the  plaintiff  to  show  cause  why  he  should  not  give  security 
for  costs. 

3.  Insufficient  abstracts — rights  of  the  defendant  in  error.  A  defend- 
ant in  error  has  the  right  to  file  a  sufficient  abstract  of  the  record  in  the  cause, 
in  case  the  plaintiff  has  neglected  to  do  so. 

4.  Same  —  costs  in  respect  thereto.  Where  the  defendant  in  error  deems  the 
abstract  filed  by  the  plaintiff  insufficient,  and  files  an  additional  abstract,  the 
court  will,  upon  examining  the  case,  determine  upon  the  necessity  of  the  addi- 
tional abstract,  and  award  the  costs  accordingly. 

5.  Submission  upon  abstracts  and  briefs  "  to  be  filed."  When  a  case  is  sub- 
mitted upon  abstracts  and  briefs  "  to  be  filed,"  they  must  be  filed  within  such 
time  that  the  case  can  be  disposed  of  when  it  is  reached  in  conference,  during 
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the  term.     When  a  definite  time  is  intended  to  be  allowed,  it  is  so  expressed 
in  the  order  of  submission. 

6.  J  oinder  in  error  —  when  not  necessary.  Where  both  parties  submit  a 
cause  for  decision,  without  a  joinder  in  error,  it  is  not  important  that  there 
should  be  such  joinder. 

7.  Setting  aside  submission — joinder  in  error.  But  if  the  defendant 
desires,  in  such  case,  to  join  in  error,  he  may  do  so  without  the  submission 
being  set  aside. 

This  was  a  writ  of  error  sued  out  by  William  Phelps,  as 
administrator  of  the  estate  of  Edward  Stapleford,  deceased, 
against  Robert  M.  Funkhouser,  to  reverse  a  decree  rendered 
in  the  Circuit  Court  of  Fulton  county. 

At  the  return  term  of  the  process  from  this  court,  the  defend- 
ant in  error  entered  his  motion  for  a  rule  upon  the  plaintiff  in 
error  to  give  security  for  costs  in  this  cause,  and  in  support  of 
that  motion  the  following  affidavit  was  filed : 

"  S.  C.  Judd,  being  sworn,  says  that  he  is  one  of  the  attor- 
neys for  defendant  in  error,  and  that  the  estate  of  Edward 
Stapleford,  deceased,  is  utterly  insolvent,  as  deponent  is  informed 
and  verily  believes." 

Messrs.  Judd  &  James,  for  the  motion,  cited  Rev.  Stat.  1845, 
126,  §  2. 

Per  Curiam  :  It  is  provided  in  the  second  section  of  chapter 
twenty-six  of  the  Revised  Statutes,  entitled  "  Costs,"  that  "  if 
in  any  case  the  court  shall  be  satisfied  that  any  plaintiff  is 
unable  to  pay  the  costs  of  suit,  it  shall  be  the  duty  of  the 
court,  on  motion  of  the  defendant  or  any  officer  of  the  court, 
to  rule  the  plaintff,  on  or  before  a  day  in  such  rule  named,  to 
give  security  for  the  payment  of  costs  in  such  suit."  We  see 
nothing  in  this  case  to  distinguish  it  from  one  in  which  the 
plaintiff  sues  in  his  own  right.  The  statute  applies  as  well 
where  the  plaintiff  sues  in  a  fiduciary  capacity,  as  where  he  is 
endeavoring  to  enforce  his  own  individual  rights.  A  rule  will 
be  entered  requiring  the  plaintiff  in  error  to  show  cause  why 
he  should  not  give  security  for  costs. 

Rule  nisi. 


IN  THE  SUPREME  COURT.  29 

Phelps,  Administrator,  v.  Funkhouser. 

In  the  same  case,  Mr.  Judd,  for  the  defendant  in  error, 
suggested  to  the  court  that  the  abstract  of  the  record  prepared 
by  the  plaintiff  in  error  was  insufficient,  and  asked  leave  to 
present  one  more  full  and  complete. 

Per  Curiam  :  The  defendant  in  error  has  the  right,  under 
the  eleventh  rule  of  this  court,  to  file  a  sufficient  abstract  in 
case  the  plaintiff  has  neglected  to  do  so.  When  we  come  to 
examine  the  case  we  will  determine  upon  the  necessity  of  the 
defendant  filing  an  additional  abstract,  and  award  the  costs 
accordingly. 

The  cause  was  submitted  to  the  court  for  decision  upon 
abstracts  and  briefs  "to  be  filed."  Counsel  inquired  within 
what  time  the  abstracts  and  briefs  should  be  filed. 

Per  Curiam  :  When  a  case  is  submitted  upon  abstracts  and 
briefs  "  to  be  filed,"  they  must  be  filed  within  such  time  that 
the  case  can  be  disposed  of  when  we  reach  it  in  conference, 
during  the  term.  When  a  definite  time  is  intended  to  be 
allowed,  it  is  so  expressed  in  the  order  of  submission. 

The  plaintiff  in  error  suggested  that  the  cause  had  been  sub- 
mitted by  both  parties  without  there  being  a  joinder  in  error, 
and  asked  that  the  order  of  submission  be  set  aside,  and  the 
defendant  be  allowed  to  join  in  error. 

Per  Curiam  :  Both  parties  having  submitted  the  cause  foi 
decision  without  a  joinder  in  error,  it  is  not  important  that 
there  should  be  a  joinder.  But  the  defendant  may  join  in 
error,  if  he  desires  to  do  so,  without  the  submission  being  set 
aside. 
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The  People  v.  Noxon. 

(September  Term,  1867.) 

Writ  OP  error  will  lie  in  behalf  of  the  prosecution  to  reverse  a  judgment 
in  the  Circuit  Court  dismissing  a  proceeding  for  bastardy. 

This  was  a  prosecution  in  the  Circuit  Court  of  Putnam 
county,  against  Noxon,  upon  a  charge  of  bastardy.  Such  pro- 
ceedings were  had  in  the  court  below,  that  the  suit  was  dis- 
missed, and  thereupon  the  people  sued  out  this  writ  of  error  to 
reverse  the  judgment  of  dismissal. 

Messrs.  Bangs  &  Shaw,  for  the  defendant  in  error,  moved 
the  court  to  dismiss  the  writ  of  error,  insisting  that  a  prosecu- 
tion for  bastardy  is  not  a  civil  cause,  and  that  a  writ  of  error 
will  not  lie  at  the  suit  of  the  people,  to  reverse  a  judgment 
rendered  therein. 

Per  Curiam  :  This  court  has  decided  in  Mann  v.  The  People, 
35  111.  467 ;  Pease  v.  Hubbard,  37  id.  257 ;  and  Moloney  v.  The 
People,  38  id.  62,  that  a  prosecution  for  bastardy  is  not  a 
criminal  proceeding.  A  writ  of  error  will,  therefore,  lie,  at 
the  suit  of  the  people,  to  bring  in  review  the  propriety  of  a 
judgment  rendered  in  such  a  proceeding. 

Motion  denied. 


Clapp  et  al  v.  Reid  et  al. 

(April  Term,  1867.) 

1.  Plaintiff  in  error  must  be  in  court.  Where  there  is  nothing  to  show 
that  the  party  whose  name  appears  upon  the  record  as  plaintiff  in  error  has 
brought  himself  under  the  jurisdiction  of  the  court,  no  motion  on  the  part  of 
the  defendant  in  error,  which  assumes  that  the  plaintiff  is  iD  court,  will  be 
entertained. 
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2.  Remedy  of  defendant  in  such  case.  In  such  a  state  of  case,  the 
defendant  in  error  may  take  a  rule  upon  the  plaintiff  to  bring  himself  within 
the  jurisdiction  of  the  court. 

3.  And,  such  a  rule  being  asked  in  this  case,  the  court  entered  a  rule  upon 
plaintiff  to  sign  the  assignment  of  errors  which  was  attached  to  the  record,  but 
was  not  signed. 

4.  Notice  —  when  necessary.  But  notice  of  the  rule  was  required  to  be 
given  to  the  plaintiff  in  error. 

This  case  appears  upon  the  docket  as  a  writ  of  error,  the 
transcript  of  the  record  is  on  file,  to  which  is  attached  an 
assignment  of  errors  which  is  not  signed  by  counsel  or  other- 
wise, nor  is  there  a  praecipe  on  file,  or  any  thing  to  show  by 
whom  the  record  was  brought  to  this  court.  The  defendant  in 
error,  however,  had  joined  in  error;  and  subsequently  asked 
leave  to  withdraw  his  joinder  in  error,  and  to  plead. 

Per  Curiam  :  This  case  appears  to  have  been  brought  to  this 
court  upon  writ  of  error,  but  whether  upon  the  authority  of 
the  party  whose  name  is  upon  the  record  as  the  plaintiff  in 
error,  does  not  appear.  There  is  no  praecipe,  nor  is  the  assign- 
ment of  errors  signed  by  counsel  or  otherwise.  There  is 
nothing  to  show  by  whom  the  record  is  brought  here;  and 
until  it  appears  that  the  ostensible  plaintiff  is  in  court  seeking 
action  upon  the  record,  we  cannot  entertain  a  motion  on  the 
part  of  the  defendant  which  assumes  that  the  plaintiff  is  in 
court.  A  judgment  rendered  in  a  cause  in  which  the  plaintiff 
in  error  has  not  brought  himself  within  the  jurisdiction  of  the 
court,  could  not  be  pleaded  in  bar  to  another  writ  of  error,  and 
it  would  be  manifestly  improper  to  permit  any  action  which 
would  be  ineffectual  in  determining  the  rights  of  the  parties. 

The  defendant,  however,  may  take  a  rule  upon  the  plaintiff 
to  bring  himself  under  the  jurisdiction  of  the  court,  and  if  the 
rule  be  not  complied  with  the  cause  will  be  stricken  from  the 
docket. 

The  counsel  for  the  defendant  thereupon  asked  that  sucn  a 
rule  be  entered. 
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Per  Curiam  :  A  rule  will  be  entered  requiring  the  plaintiff 
in  error  to  sign  the  assignment  of  errors ;  but  notice  of  the  rule 
must  be  given  him. 


Mattingly  v.  Crowley. 

(November  Term,  1864.) 

Appeal  —  when  it  would  lie  prior  to  the  act  of  1865.  At  the  November  Term, 
1864,  it  was  held  that  an  appeal  would  not  lie  from  a  judgment  in  replevin,  in 
favor  of  the  defendant,  and  awarding  a  return  of  the  property,  because,  in  such 
case,  the  judgment  did  not  amount  to  twenty  dollars,  nor  relate  to  a  franchise 
or  freehold.* 

This  was  an  action  of  replevin  instituted  in  the  Circuit  Court 
of  Jasper  county  by  Mattingly  against  Crowley.  The  prop- 
erty sued  for  was  taken  under  the  writ,  and  placed  in  the 
possession  of  the  plaintiff.  The  property  was  alleged  in  the 
plaint  to  be  of  the  value  of  twenty-three  dollars.  A  trial  was 
had  in  the  Circuit  Court,  which  resulted  in  a  finding  of  the 
issues  for  the  defendant,  and  a  judgment  in  his  favor,  ordering 
a  return  of  the  property.  From  that  judgment  the  plaintiff 
took  this  appeal. 

Mr.  B.  C.  Smith,  for  the  appellee,  moved  this  court  to  dismiss 
the  appeal  for  the  want  of  jurisdiction,  insisting  that  the  judg- 
ment appealed  from  did  not  amount  to  the  sum  of  twenty 
dollars,  nor  any  sum,  and  therefore  an  appeal  would  not  lie. 
Citing  Rev.  Stat.  1S45,  420,  §  47. 

Mr.  W.  B.  Cooper,  for  the  appellant,  said  it  appeared  from 
the  plaint  in  the  record  that  the  value  of  the  property,  the 
return  of  which  was  ordered  in  the  judgment  appealed  from,  to 
be  returned,  exceeds  twenty  dollars,  and  the  appeal  would  lie. 

*  Since  this  decision,  the  act  of  February  16,  1865  (see  32  111.  10),  allows 
appeals  to  the  Supreme  Court  from  all  decrees,  judgments  and  orders  of 
inferior  courts,  from  which  writs  of  error  may  be  lawfully  prosecuted. 


IN  THE  SUPREME  COURT.  33 

Carr  v.  Miner. 

P-r;  Curiam  :  The  judgment  below  does  not  amount  to  the 
sum  of  twenty  dollars,  nor  relate  to  a  franchise  or  freehold.  An 
appeal,  therefore,  does  not  lie. 

Appeal  dismissed. 


Carr  v.  Miner. 

(April  Term,  1865.) 

1.  Appeal — when  it  will  lie — construction  of  act  of  1865.  Prior  to  the  pas- 
sage of  the  act  of  1865,  allowing  appeals  to  be  prosecuted  from  all  judgments, 
etc.,  upon  which  a  writ  of  error  might  be  sued  out,  a  party  could  not  have  an 
appeal  from  a  judgment  in  his  own  favor  ;  the  only  mode  by  which  he  could 
have  the  case  reviewed  was  by  writ  of  error. 

2.  And  that  act  is  prospective,  only,  in  its  operation  in  that  regard  ;  so  a 
judgment  rendered  before  its  passage  is  not  within  its  operation. 

3.  Supersedeas — when  granted.  A  supersedeas  will  not  as.  granted  on 
the  application  of  a  plaintiff  in  error  who  seeks  the  reversal  of  a  judgment 
in  his  own  favor. 

4.  Same — its  effect.  The  granting  of  a  supersedeas  will  not  have  the 
eflect  to  prevent  the  clerk  of  the  court  below  from  issuing  his  fee  bills  to  col- 
lect the  costs  m  the  cause,  occasioned  by  the  parties  respectively ;  it  would 
only  restrain  iL«  successful  party  from  proceeding  under  his  judgment. 

This  cause  came  to  this  court  by  appeal.  The  appellant 
moved  for  a  rule  upon  the  appellee  to  join  in  error.  A  cross 
motion  was  entered  to  dismiss  the  appeal,  upon  the  ground  that 
the  judgment  appealed  from  was  in  favor  of  the  party  taking 
the  appeal. 

In  opposition  to  the  cross  motion,  the  act  of  February  16, 
1865.  Sess.  Acts,  p.  3,  was  cited,  as  showing  that  an  appeal  will 
lie  in  all  cases  in  which  a  writ  of  error  may  be  prosecuted. 

Per  Curiam  :  We  have  often  decided  that  under  the  law  as 
it  existed  prior  to  the  passage  of  the  act  cited,  a  party  cciud 
not  prosecute  an  appeal  from  a  judgment  which  was  in  hie 
favor.  If  a  successful  party  was  dissatisfied  with  his  judgment, 
the  only  mode  by  which  he  could  have  the  case  reviewed  in 
this  court  was  by  writ  of  error.  Addix  v.  Fahnestock,  15  111. 
3 — 40th  III. 
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448 ;  Both  v.  Smith,  MSS.  April  Term,  1864.  The  act  of  1865, 
cited  by  the  appellant,  while  it  allows  appeals  to  be  prosecuted 
from  all  judgments  upon  which  a  writ  of  error  may  be  sued 
out,  will  not  help  the  case  at  bar.  That  act  is  prospective 
only  in  its  operation  as  regards  the  provision  mentioned. 
The  judgment  appealed  from  was  rendered  before  the  passage 
of  that  act,  and  is  not  within  its  operation. 
The  appeal  must  be  dismissed. 

Appeal  dismissed. 

The  appellant  thereupon,  by  leave  of  the  court,  withdrew 
the  record,  and  refiled  it,  asking  that  a  writ  of  error  issue,  to 
be  made  a  supersedeas. 

Per  Curt  am  :  The  judgment  below  is  in  favor  of  the  plaintiff 
here,  who  now  asks  that  the  writ  of  error  be  made  a  super- 
sedeas. We  see  nothing  to  be  superseded.  He  surely  does 
not  require  the  restraining  power  of  this  court  to  prevent  him 
from  pressing  the  collection  of  his  own  judgment.  A  super- 
sedeas, if  allowed,  would  not  have  the  effect  to  prevent  the 
clerk  from  issuing  his  fee  bill  to  collect  the  costs  occasioned  by 
the  parties  respectively;  it  would  only  restrain  t/.d  successful 
party  from  proceeding  Under  his  own  judgment,  which  he 
need  not  do  unless  he  chooses  so  to  do. 

The  application  for  a  supersedeas  is  denied. 


McMillen  v.  Bethold  et  al. 

(April  Term,  1864.) 

An  appeal  may  be  prayed  at  any  time  during  the  term  at  which  the  judg- 
atLeftt  appealed  from  was  rendered. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellees,  moved 
the  court  to  dismiss  the  appeal  upon  the  ground  that  "  the  said 
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appeal  was  not  prayed  for  at  the  time  of  rendering  the  judg- 
ment, as  provided  for  by  the  statute,"  citing  Scates'  Comp.  264, 
§47. 

It  appeared  from  the  record  that  the  judgment  was  rendered 
in  the  court  below  on  the  9th  day  of  March,  1863,  and  the 
appeal  was  not  prayed  until  the  13th  day  of  the  same  month, 
but  during  the  same  term  of  the  court. 

Per  Curiam  :  It  was  distinctly  settled  in  the  case  of  Balance 
v.  Frisby,  1  Scam.  595,  that  the  appeal  may  be  prayed  at  anj 
dme  during  the  term  of  the  court  at  which  the  judgment  was 
rendered. 

Motion  denied. 


Illinois  Central  Railroad  Co.  v.  Johnson. 

(April  Term,  1864.) 

1.  An  appeal  may  be  prayed  at  any  time  during  the  term  at  which  tha 
judgment  appealed  from  was  rendered. 

2.  Corporate  seal.  An  appeal  bond  copied  into  the  record,  purported  to 
be  executed  by  the  Illinois  Central  Railroad  company,  by  an  attorney  in  fact, 
with  a  scrawl  attached ;  it  was  held,  on  a  motion  to  dismiss  for  want  of  the 
corporate  seal,  that  the  court  did  not  know,  judicially,  that  the  company  had  a 
seal,  other  than  the  scrawl,  such  as  appeared  in  the  record. 

3.  Appeal  bond — executed  by  attorney  in  fact— presumption  as  to  Ids  author- 
ity. Where  an  appeal  bond,  purporting  to  have  been  executed  by  an  attorney 
in  fact,  was  approved  by  the  Circuit  Court,  it  will  be  presumed  that  there  was 
before  that  court  sufficient  evidence  of  the  authority  of  the  attorney  to  execute 
the  bond  in  behalf  of  his  principal. 

4.  Copy  of  a  corporate  seal — cannot  be  a  fac  simile.  In  copying  into 
the  transcript  of  a  record  an  appeal  bond  purporting  to  have  been  executed  bj 
a  corporation,  the  corporate  seal,  if  attached  thereto,  may  be  represented  by  a 
scrawl ;  Skfac  simile  of  the  seal  or  device  cannot  be  made  in  the  copy. 

5.  Appeal  bond — approval  thereof.  Where  the  court  below,  in  granting 
an  appeal,  prescribes  the  penalty  in  which  the  bond  shall  be  given,  within 
what  time  it  shall  be  filed,  and  the  name  of  the  security,  and  these  require- 
ments are  complied  with,  the  bond  requires  no  further  approval ;  and  if  the 
clerk  should  add  his  approval,  such  unnecessary  act  would  not  vitiate  the  bond. 
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This  was  an  appeal  from  the  Circuit  Court  of  McLean 
county. 

The  judgment  from  whigh  this  appeal  was  taken  was  ren- 
dered at  the  December  Term,  1862,  of  the  Circuit  Court,  and 
during  the  same  term,  but  on  a  day  subsequent  to  the  entering 
of  the  judgment,  the  railroad  company  prayed  their  appeal, 
which  was  granted,  and  the  company  allowed  thirty  days  in 
which  to  file  an  appeal  bond,  in  the  penalty  of  double  the 
amount  of  the  judgment,  with  Asahel  Gridley  as  security. 

Within  the  time  prescribed,  the  company  filed  an  appe^- 
bonc  in  the  penalty  required,  with  Gridley  as  security.  Tii.«j 
bond,  as  it  appears  in  the  record,  is  executed  by  the  company 
in  the  following  manner  : 

"  The    Illinois  Central  Railroad    Company,  r  -. 

I  SKA  I *m  I 

by  J.  M.  Douglas,  Atty.  in  fact," 
to   which   is   added   the   following   statement   by   the   clerk : 
"  Taken  and  entered  into  before  me,  and  approved  this  17th 
day  of  January,  A.  D.  1863. 

"LUMAN  BURR,  Clerk." 

At  the  present  term,  Mr.  Elliott  Anthony,  on  behalf  of 
the  appellee,  moved  the  court  to  dismiss  the  appeal,  upon  the 
grounds : 

1.  That  the  record  does  not  show  the  appeal  to  have  been 
pra}Ted  at  the  time  of  the  rendition  of  the  judgment,  as  required 
by  section  forty-seven  of  the  practice  act  (Rev.  Stat.  1845,  p. 
420);  and, 

2.  That  the  appeal  bond  was  not  executed  by  the  railroad 
company  at  all,  but  by  a  person  who  signs  himself  "  attorney 
in  fact,"  under  his  own  private  seal ;  insisting  that  the  corpo- 
ration can  act  only  by  their  corporate  seal.  2  Bl.  Com.  206 ; 
Angel  &  Ames  on  Corp.  185  ;  1  Kyd  on  Corp.  268 ;  2  Kent's 
Com.  224;  Kinzie  v.  Trustees  of  Chicago,  2  Scam.  187; 
Stinchfield  v.  Little,  1  Greenlf.  (Maine)  234. 

3.  The  appeal  bond  was  approved  by  the  clerk,  without 
authority,  and  contrary  to  section  two  of  the  act  of  1859.  Acts 
1859.  133. 
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Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  Coomes. 
Mr.  Geo.  C.  Campbell,  for  the  appellant,  opposed  the  motion. 

Per  Curiam:  The  appeal  was  prayed  during  the  term  at 
which  the  judgment  appealed  from  was  rendered,  and  that 
was  in  good  time.  Balance  v.  Frisby,  1  Scam.  595 ;  McMillen 
v.  Bethold,  decided  at  this  term,  ante  p.  34. 

The  second  ground  for  the  motion  is  also  untenable.  This 
court  does  not  know,  judicially,  that  the  railroad  company  has 
a  seal,  other  than  a  scrawl,  such  as  appears  in  this  record,  and 
which  purports  to  be  a  seal. 

Moreover,  this  is  a  copy  of  the  original  bond,  and  the  clerk 
could  not  make  a  fac  simile  of  a  corporate  seal  or  device 
which  might  have  been,  and,  for  ought  that  appears,  was, 
attached  to  the  original  bond.  We  will  presume,  until  the 
contrary  is  alleged,  that  there  was  before  the  Circuit  Court 
satisfactory  evidence  that  the  attorney  had  sufficient  authority 
to  execute  the  bond  in  behalf  of  the  company. 

There  is  no  force  in  the  objection  that  the  clerk  approved 
the  bond  upon  its  being  filed.  The  court  had  determined  the 
penalty  in  which  the  bond  should  be  given,  within  what  time 
it  should  be  filed,  and  named  the  security ;  these  requirements 
being  complied  with,  the  bond  required  no  further  approval. 
The  fact  that  the  clerk,  in  approving  the  bond,  did  that  which 
was  unnecessary,  and  which  he  had  no  authority  to  do,  surely 
cannot  vitiate  the  instrument.  The  motion  to  dismiss  the 
appeal  will  be  denied. 

Motion  denied. 


Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  Coomes. 

(January  Term,  1866.) 

Appeals  —  time  of  filing  record,  construction  of  act  of  1865.  The  time 
within  which  the  transcript  of  the  record  is  required  to  be  filed  in  this  court, 
in  case  of  an  appeal,  under  the  act  of  February  16, 1865,  must  be  computed 
from  the  day  on  which  the  judgment  appealed  from  was  rendered,  regardless 
of  the  time  when  the  court  may  be  adjourned  for  the  term. 
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Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  Coomes. 

On  the  16th  day  of  December,  1865,  Upton  Coomes  recov- 
ered a  judgment  in  the  Circuit  Court  of  McLean  county, 
against  the  Toledo,  Peoria  and  Warsaw  Railroad  company,  in 
an  action  on  the  case,  for  the  sum  of  seventy-five  dollars 
damages. 

On  the  28th  day  of  the  same  month  the  company  prayed  an 
appeal  from  that  judgment  to  the  Supreme  Court,  which  was 
allowed,  upon  the  company's  entering  into  bond,  etc.  On  the 
2d  day  of  January  following,  an  appeal  bond  was  filed  in  con- 
formity with  the  order  of  the  court  allowing  the  appeal. 

A  transcript  of  the  record  was  filed  in  the  Supreme  Court 
on  the  19th  day  of  January,  1866,  which  was  the  16th  day  of 
the  term. 

Thereupon,  on  the  same  day,  the  appellee  entered  his  motion 
to  dismiss  the  appeal,  because  the  transcript  of  the  record 
was  not  filed  within  the  time  prescribed  by  the  second  section 
of  the  act  of  February  16,  1865,  entitled  "  An  act  to  amend 
the  law  allowing  appeals  to  the  Supreme  Court." 

Messrs.  Tipton  &  Benjamin,  for  the  motion. 
Messrs.  Williams  &  Burr,  contra. 

Per  Curiam  :  It  is  agreed  between  the  parties  that  the  term 
of  the  Circuit  Court  at  which  the  judgment  appealed  from  was 
rendered  was  not  adjourned  until  the  19th  day  of  January, 
1866,  which  was  the  16th  day  of  the  present  term  of  this  court. 

The  proper  disposition  of  this  motion  depends  upon  the 
construction  to  be  given  to  the  second  section  of  the  act  of 
February  16,  1865  (Sess.  Acts,  p.  3),  which  provides  that 
"  authenticated  copies  of  records,  judgments  and  orders 
appealed  from  shall  be  filed  in  the  office  of  the  clerk  of  the 
Supreme  Court,  on  or  before  the  second  day  of  the  succeeding 
term  of  said  court,  provided  twenty  days  shall  have  intervened 
between  the  date  of  the  decree,  judgment  or  order  appealed 
from  and  the  sitting  of  said  Supreme  Court ;  but,  if  ten  days, 
and  not  twenty,  shall  have  intervened,  as  aforesaid,  then  the 
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Webster  et  al.  v.  Pierce  et  al. 

record  shall  be  filed,  as  aforesaid,  on  or  before  the  tenth  day  of 
said  succeeding  term." 

It  is  contended  by  the  appellant  that  the  "  date  of  the  judg- 
ment appealed  from  "  is  the  last  day  of  the  term  of  the  court 
at  which  it  is  rendered ;  and,  as  that  term  was  not  adjourned 
until  the  day  on  which  the  transcript  was  filed  in  this  court,  it 
was  filed  within  the  proper  time.  But  we  do  not  so  understand 
the  act  referred  to.  The  time  within  which  the  transcript  of 
the  record  is  required  to  be  filed  in  this  court  must  be  com- 
puted from  the  day  on  which  the  judgment  appealed  from  was 
rendered,  regardless  of  the  time  when  the  court  may  be 
adjourned  for  the  term. 

In  this  case  the  judgment  appealed  from  was  rendered  on 
the  16th  day  of  December,  1865.  The  present  term  of  this 
court  commenced  on  the  2d  day  of  January,  1866.  So,  "  ten 
days,  and  not  twenty,  intervened  between  the  date  of  the  judg- 
ment appealed  from  and  the  sitting  of  said  Supreme  Court ; " 
and  the  record  should  have  been  filed  on  or  before  the  tenth 
day  of  the  present  term.  It  was  not  filed  until  the  sixteenth 
day  of  the  term.     The  motion  must,  therefore,  be  allowed. 

Appeal  dismissed. 


Webster  et  al.  v.  Pierce  et  al. 

April  Term,  1864. 

A  motion  for  an  extension  of  the  time  for  filing  a  transcript  of  the  record  in 
this  court,  must  be  in  writing,  and  supported  by  affidavit. 

Appeal  from  the  Superior  Court  of  Chicago. 

On  the  second  day  of  the  term,  Mr.  Reed  moved  the  court 
for  a  rule  granting  farther  time  within  which  to  file  the- record 
in  this  cause,  and  inquired  whether  the  motion  should  be  in 
writing. 

Per  Curiam  :  The  practice  of  the  court  requires  the  motion 
to  be  in  writing,  accompanied  by  an  affidavit,  setting  forth  the 
grounds  upon  which  it  is  based. 
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Adams  et  at.  v.  Robertson.        Williams  et  al.  v.  Rutter  et  al. 

Adams  et  al.  v.  Robertson. 

(January  Term,  1864.) 

1.  Filing  recokd  on  appeal — application  for  extension  of  time.  An  appli- 
cation for  further  time  within  which  to  file  a  transcript  of  the  record,  in  a  case 
brought  to  this  court  by  appeal,  must  be  made  within  the  time  prescribed  by 
law  for  filing  such  transcript. 

2.  So  a  transcript  will  not  be  allowed  to  be  filed  after  the  expiration  of  such 
time  unless  the  application  has  been  made  in  proper  time. 

An  appeal  having  been  prayed  and  allowed  in  this  cause  in 
the  court  below,  Messrs.  Gookins,  Thomas  &  Roberts,  appeared 
on  the  fourth  day  of  this  term,  on  behalf  of  the  appellants,  and 
moved  the  court  for  leave  to  file  a  transcript  of  the  record  in 
the  cause,  offering  to  read  an  affidavit,  showing  cause  for  hav- 
ing failed  to  file  the  record  on  or  before  the  third  day  of  the 
term. 

Per  Curt  am  :  A  correct  construction  of  the  forty-eighth  sec- 
tion of  the  practice  act  (Rev.  Stat.  1845,  420)  would  require 
that  a  party  must  make  application  for  further  time  to  file  the 
transcript,  within  the  three  days,  within  which  the  record 
should  be  filed.  Such  application  not  having  been  made  in  thia 
case,  within  the  proper  time,  we  cannot  give  leave  to  file  the 
record  now.  Roger  v.  Tilford,  Breese  (Beecher's),  407. 


Williams  et  al.  v.  Ruttek  *;  al 

(April  Term,  1804.; 

Continuance—; filing  record  sooner  than  the  law  requires.  If  the  appellant 
voluntarily  files  his  record  in  this  court  sooner  than  required  by  law,  and  the 
appellee  appears  and  joins  in  error,  the  case  will  stand  for  hearing  at  the 
term,  the  same  as  if  \\^  record  had  been  filed  under  the  requirements  of  law  ; 
and  in  such  case  the  appellant  cannot  have  a  continuance  merely  because  he 
was  not  required  by  law  to  file  his  record  at  that  term. 
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Williams  et  al.  v.  Rutter  et  al. 
Appeal  from  the  Superior  Court  of  Chicago. 

The  appeal  was  prayed  and  allowed  in  the  court  below  on 
the  18th  day  of  April,  1864 ;  the  appeal  bond  was  tiled  on  the 
19th  day  of  the  same  month,  being  the  first  day  of  the  present 
term  of  this  court.  The  appellants  filed  their  record  in  this 
court  on  the  third  day  of  the  term ;  errors  were  assigned,  and 
the  appellees  joined  in  error  on  that  day. 

On  the  21st  day  of  the  same  term  of  this  court,  the  appel- 
lants moved  the  court  to  continue  the  cause  until  the  ne>c 
term,  upon  the  ground  that  thirty  days  had  not  intervened 
between  the  making  of  the  appeal  and  the  first  day  of  this 
term  by  the  court. 

Messrs.  Bass,  and  Farwell  &  Smith,  for  the  appellants. 

Messrs.  F.  H.  Winston,  and  Scammon,  McCagg  &  Fuller, 
for  the  appellees. 

Per  Curiam:  As  there  were  not  thirty  days  between  the 
time  of  making  the  appeal  and  the  sitting  of  this  court  at 
the  present  term,  the  appellants  were  not  required,  under  the 
provisions  of  the  statute  on  that  subject,  to  file  their  record 
until  the  third  day  of  the  next  term.  Rev.  Stat.  1845,  420, 
§  48.  But  they  have  seen  proper  to  file  the  record  at  this 
term ;  the  errors  have  been  assigned  and  the  appellees  have 
joined  in  error. 

The  appellants  having  voluntarily  brought  the  appeal  into 
this  court,  and  subjected  themselves  to  its  control,  though 
sooner  than  was  required  by  law,  and  the  appellees  having 
appeared  and  joined  in  error,  the  case  must  stand  for  hearing 
at  this  term,  the  same  as  if  the  cause  were  here  under  the  strict 
requirements  of  the  statute. 

Motion  lenied. 
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Colby  et  al.  v.  Small. 


Colby  et  al  v.  Small. 

(April  Term,  1867.) 

Damages  —  on  dismissing  an  appeal.  Damages  are  allowable,  under  the 
fifty-seventh  section  of  the  "  practice  "  act,  upon  dismissing  an  appeal  for  want  of 
prosecution,  taken  by  the  defendants  from  a  decree  of  foreclosure  of  a  mortgage, 
■»iicis  found  the  amount  due,  and  directed  a  sale  of  tbe  pieudses,  although 
'•>.  v.i.  *r&3  no  decree  in  personam  against  the  defendants  fcr  V.  %  payment  of  the 
money. 

Appeal  from  the  Superior  Court  of  Chicago. 

Thomas  Small  exhibited  his  bill  in  chancery  in  the  court 
below  to  foreclose  a  mortgage  executed  by  Colby  and  Ellsthorpe 
to  Wright,  who  assigned  the  debt  to  secure  which  the  mortgage 
was  given,  to  Small,  the  complainant.  The  decree  found  the 
sum  remaining  unpaid  to  be  $8,580,  and  directed  the  master  to 
make  sale  of  the  mortgaged  premises,  or  so  much  thereof  as 
should  be  necessary  to  pay  that  sum,  together  with  the  costs 
of  the  proceeding.  No  decree  in  personam  was  rendered 
against  the  mortgagors  for  the  payment  of  the  money,  nor  was 
any  time  given  in  the  decree  for  its  payment,  before  a  sale 
should  be  made  of  the  premises. 

From  this  decree  the  defendants  below,  Colby  and  Ellsthorpe, 
prayed  an  appeal,  which  was  allowed,  and  an  appeal  bond  was 
duly  filed.  But  the  appellants  failed  to  lodge  in  the  office  of 
the  clerk  of  this  court  an  authenticated  copy  of  the  record  of 
the  decree  appealed  from,  within  the  time  required  by  the 
forty-eighth  section  of  the  l  practice  "  act. 

Mr.  Charles  F.  Peck,  for  the  appellee,  filed  an  authenticated 
copy  of  the  decree,  the  order  allowing  the  appeal  and  the  appeal 
bond,  and  thereupon  moved  the  court  to  dismiss  the  appeal ; 
and  inquired  of  the  court  whether  he  was  entitled  to  a  judg- 
ment for  damages,  upon  the  dismissal  of  the  appeal,  there  being 
no  decree  in  personam  against  the  defendants  below. 
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Strong  et  al.  v.  Allen. 

Per  Curiam  :  We  regard  the  decree  as  coming  within  the 
meaning  of  the  fifty-seventh  section  of  the  chapter  entitled 
"  practice.1'  Revised  Statutes,  1845.  The  appeal  will  be  dis- 
missed, and  a  judgment  entered  against  the  appellants  for  five 
per  cent,  upon  the  amount  found  due  by  the  decree,  for  dam- 
ages, in  consequence  of  the  delay  occasioned  by  such  appeal. 

Appeal  dismissed. 


Strong  et  al.  v.  Allen. 

(April  Term,  1867.) 

1.  Filing  record — effect  of  neglect  thereof,  on  writ  of  error.  The  omis- 
iion  to  file  the  transcript  of  the  record  in  a  cause  in  which  a  writ  of  error  has 
been  sued  out,  within  the  first  two  days  of  the  term,  is  not  ground  for  dismiss- 
ing the  suit. 

2.  Rule  to  make  return  to  writ  of  error.  But  such  omission  is  ground 
for  a  rule  upon  the  clerk  of  the  court  below  to  make  return  to  the  writ  of 
error. 

On  a  day  subsequent  to  the  second  day  of  the  term,  it  appear- 
ing that  a  writ  of  error  had  been  sued  out  in  this  cause,  counsel 
for  the  defendant  in  error  moved  the  court  to  dismiss  the  suit 
because  no  transcript  of  the  record  had  been  filed. 

Per  Cukiam  :  There  is  no  law  prescribing  the  time  within 
-vhich  the  record  must  be  filed  in  a  cause  brought  to  this  court 
upon  writ  of  error ;  that  subject  is  regulated  by  Rule  75.  34 
HI.  The  omission  to  file  the  transcript  of  the  record  on  or 
before  the  second  day  of  the  term,  as  prescribed  by  that  rule, 
is  not  ground  for  a  dismissal  of  the  writ ;  but  in  such  case  the 
defendant  in  error  may  ask  a  rule  upon  the  clerk  of  the  court 
below  to  make  return  to  the  writ  of  error. 

Motion  to  dismiss  overruled. 
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Price  v.  Pittsburgh,  Ft.  Wayne  and  Chicago  Railroad  Company 

Price  v.  Pittsburgh,  Ft.  Wayne  and  Chicago  Rail- 
road Company. 

(April  Term,  1864.) 

1.  Appeal  bond  —  time  of  filing.  If  an  appeal  bond  be  not  filed  within 
the  time  fixed  by  the  court  granting  the  appeal,  the  omission  will  be  ground 
for  dismissing  the  appeal. 

2.  Appearance  —  waiver  thereby.  But  a  motion  to  dismiss  the  appeal  for 
such  cause,  comes  too  late  after  an  appearance. 

3.  Appearance — what  constitutes.  A  stipulation  between  the  parties,  that 
the  abstract  filed,  which  had  been  amended,  should  be  regarded  as  the  correct 
abstract,  and  also  fixing  the  consideration  of  certain  deeds  referred  to  in  the 
record,  constitutes  an  appearance. 

4.  A  joinder  in  error  is  an  appearance. 

5.  Erasing  a  joinder  in  error  without  leave.  Every  thing  written 
upon  the  record  in  this  court  will  be  regarded  as  existing  until  it  is  with- 
drawn or  erased  by  leave  of  the  court. 

6.  So  where  the  appellee,  after  having  written  a  joinder  in  error  upon  the 
record,  discovered  grounds  for  a  motion  to  dismiss  the  appeal,  and  thereupon 
erased  the  joinder  before  returning  the  record  to  the  files,  but  without  leave 
of  the  court,  it  was  held  the  erasure  could  not  avail  —  the  joinder  still  existed. 

Appeal  from  the  Superior  Court  of  Chicago. 

On  the  23d  day  of  April,  1864,  which  was  subsequent  to  the 
filing  of  the  record  in  this  court,  the  parties  to  this  suit,  by 
their  respective  counsel,  entered  into  and  filed  a  stipulation,  in 
writing,  that  the  abstract  of  the  record,  which  had  been 
amended,  should  be  regarded  as  the  correct  abstract ;  and  the 
stipulation  also  fixed  the  consideration  of  certain  deeds  referred 
to  in  the  record. 

Subsequently,  on  the  11th  day  of  May,  1864,  the  counsel  for 
the  appellee  moved  the  court  to  dismiss  the  appeal,  because,  as 
appeared  in  the  record,  the  appeal  was  allowed  in  the  court 
below  on  the  27th  day  of  March,  1863,  upon  an  appeal  bond 
being  filed  within  ten  days  thereafter,  and  the  bond  was  not 
filed  until  the  7th  day  of  April  following,  thus  more  than  ten 
days  intervening  between  the  allowing  of  the  appeal  and  the 
filing  of  the  bond. 
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Lemon  et  al.  v.  Stephenson. 


Prior  to  the  time  of  making  this  motion  the  counsel  for  the 
appellee  had  written  upon  the  record  a  joinder  in  error,  but 
before  returning  the  record  to  the  files  of  the  court,  the  counsel, 
discovering  the  grounds  of  the  motion  in  the  record,  erased 
therefrom  his  joinder  in  error. 

Per  Curiam  :  It  was  held  in  Carscr.  v.  Merle  >o  al.,  3  Scam. 
168,  that  where  an  appeal  is  granted  upon  the  parties  filing  a 
bond  within  a  designated  time,  the  failure  to  file  the  bond 
within  the  time  fixed  by  the  court  will  be  ground  for  dismiss- 
ing the  appeal  upon  motion.  But  such  motion  must  be  made 
in  apt  time;  it  comes  too  late  after  an  appearance.  In  this 
case,  the  stipulation  filed  by  the  parties  must  be  regarded  as  an 
appearance,  and  therefore  a  waiver  of  the  objection  taken  to 
the  time  of  filing  the  appeal  bond.  Moreover,  the  joinder  in 
error  was  an  appearance.  True,  the  joinder  was  erased  before 
the  record  upon  which  it  was  written  was  returned  to  the  file3 
of  the  court,  but  we  must  regard  every  thing  which  is  written 
upon  the  record  as  still  existing,  unless  it  is  withdrawn  or 
erased  by  the  leave  of  the  court  specially  given,  which  was  not 

the  case  here. 

Motion  denied. 


Lemon  et  al.  v.  Stephenson. 

(April  Term,  1864.) 

Appeal  bond  —  must  recite  the  judgment  appealed  from  correctly.  An 
appeal  bond  which  recites  the  judgment  appealed  from  as  having  been  ren- 
dered on  the  seventh  day  of  a  given  month,  when  the  record  shows  it  to  have 
been  rendered  on  the  sixth,  is  bad,  on  a  motion  to  dismiss  the  appeal. 

Appeal  from  the  Circuit  Court  of  the  county  of  La  Salle. 

Messrs.  Bangs  &  Shaw,  for  the  appellee,  moved  'jhe  court 
to  dismiss  the  appeal  for  the  want  of  a  sufficient  appeal  bond. 

By  the  record,  it  appeared  that  the  judgment  appealed  from 
wa3  rendered  on  the  sixth  day  of  November,  1863,  whereas  the 
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boLd  recited  a  judgment  from  which  the  appeal  was  taken,  as 
having  been  rendered  on  the  seventh  day  of  the  same  month. 
This  variance  in  the  time  of  the  rendition  of  the  judgment  as 
shown  by  the  record,  and  that  as  it  was  recited  in  the  bond, 
was  the  ground  of  the  motion. 

Per  Curllj>  :  The  objection  to  the  bond  is  well  taken;  the 
appeal  will  be  dismissed  unless  a  sufficient  bond  be  filed  within 
a  reasonable  time,  to  be  designated  by  the  court. 

Bute  m*i 


Willenborg  et  al.  v.  Murphy,  Administrator. 

(January  Term,  1865.) 

1.  Appeal  bond — must  recite  decree  appealed  from  correctly.  An  appeal 
bond  is  defective,  which  recites  the  decree  appealed  from  as  a  joint  decree 
against  two  defendants,  when  the  record  shows  the  decree  to  have  been  against 
one  of  the  defendants  only. 

2.  Same — may  be  amended.  But  the  appeal  will  not  be  dismissed  for  such 
defect,  where  the  appellant  asks  leave  to  amend  the  bond. 

3.  Same — effect  of  a  defective  execution  of  the  bond  by  one  of  two  appellants. 
Where  an  appeal  was  prayed  by  two  defendants  from  a  decree  against  only 
one  of  them,  the  appeal  bond  executed  by  the  party  against  whom  the  decree 
was  rendered  will  not  be  invalidated  because  of  its  being  also  executed  in  the 
name  of  the  other  party  without  authority. 

4.  Nor  would  it  have  been  different,  as  regards  the  validity  of  the  appeal 
bond,  had  the  decree  been  rendered  against  both  the  defendants,  for,  even  in 
that  case,  either  one  would  have  the  right  of  appeal,  and  for  that  purpose 
would  have  the  right  to  use  the  name  of  the  other  not  joining  in  the  appeal. 

Murphy,  administrator,  etc.,  having  instituted  a  suit  in  chan- 
cery in  the  Circuit  Court  of  Macon  county,  against  Henry 
Willenborg  and  Frank  Willenborg,  obtained  a  decree  against 
Henry  Willenborg  alone,  that  he  should  pay  to  the  complainant 
the  sum  of  seventy-£.ve  dollars  within  a  given  time,  etc.  No 
decree  was  rendered  against  the  defendant,  Frank  Willenborg. 
An  appeal  was  prayed  by  both  the  defendants  below,  and  an 
appeal  bond  executed,  with  a  condition  reciting  that  tb.p  decree 
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appealed  from  was  rendered  against  both  Henry  Willenborg 
and  Frank  Willenborg.  The  bond  was  signed  by  Henry  Wil- 
lenborg for  himself,  and  by  Frank  Willenborg  "  by  his  agent, 
H  Willenborg." 

At  the  January  Term,  1865,  of  the  Supreme  Court,  Mr.  A. 
J.  Gallagher,  for  the  appellee,  moved  the  court  to  dismiss  the 
appeal — first,  because  it  appeared  from  the  record  that  the 
decree  below  was  against  Henry  Willenborg  alone,  and  not 
against  both  the  defendants,  as  recited  in  the  condition  of  the 
bond ;  second,  because  it  did  not  appear  that  H.  Willenborg 
had  authority  to  execute  the  bond,  such  authority  being  denied 
by  affidavit. 

Messrs.  Smith  &  Lowe,  for  the  appellants,  resisted  the  motion 
to  dismiss  the  appeal,  but  entered  a  cross  motion  for  leave  to 
amend  the  appeal  bond,  in  case  it  should  be  held  insufficient. 

Per  Curiam  :  The  first  objection  to  the  appeal  bond  is  well 
taken  ;  the  condition  in  the  bond  recites  a  joint  decree  against 
both  the  defendants,  when  it  appears  from  the  record  that  the 
decree  was  against  one  of  them  alone,  no  decree  whatever 
being  rendered  against  the  other.  The  recital  in  the  condition 
should  conform  in  that  regard  with  the  state  of  the  case  as  it 
appears  from  the  record. 

In  the  second  objection  there  is  no  force.  The  decree 
appealed  from  was,  in  fact,  against  Henry  Willenborg  alone, 
and  he  executed  the  appeal  bond  himself,  so  that  it  matters 
not  that  he  had  no  authority  to  execute  the  bond  on  behalf  of 
his  co-defendant.  Frank  Willenborg  had  no  occasion  to  take 
an  appeal ;  indeed,  he  had  no  right  to  do  so,  as  there  was  no 
decree  against  him  and  therefore  nothing  of  which  he  could 
complain.  His  ineffectual  attempt  to  take  an  appeal,  or  the 
joinder  of  his  name  in  the  appeal  without  authority,  can  in 
no  way  prejudice  the  rights  of  his  co-defendant,  who  had  the 
right  of  appeal  from  the  decree  rendered  against  him.  The 
appeal  bond  is  none  the  less  obligatory  upon  Henry  Willenborg, 
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because  there  was  an  improper  joinder  of  another  party  in 
praying  the  appeal  and  in  the  execution  of  the  instrument. 

But,  even  if  the  decree  had  been  rendered  against  both 
defendants,  the  result  would  not  be  different  in  considering 
the  effect  of  the  alleged  want  of  authority  on  the  part  of 
Henry  Willenborg  to  execute  the  bond  on  behalf  of  his  co-de- 
fendant, because,  under  the  provisions  of  the  fifty-first  section  of 
the  practice  act  (Rev.  Stat.  1845,  p.  420),  either  of  the  several 
defendants  against  whom  a  decree  may  be  rendered  may 
remove  the  suit  to  the  Supreme  Court  by  appeal  or  writ  of 
error,  and  for  that  purpose  had  the  right  to  use  the  names 
of  all  of  said  persons,  if  necessary.  Conceding,  then,  the 
want  of  authority,  as  is  contended,  for  the  execution  of  the 
appeal  bond  in  the  name  of  Frank  Willenborg,  the  status 
in  this  court  of  the  party  who  had  the  right  of  appeal,  is  not 
at  all  affected  thereby. 

Notwithstanding  the  insufficiency  of  the  bond,  upon  the  first 
objection  made,  the  motion  to  dismiss  the  appeal  cannot  be 
allowed,  as  the  appellants  have  entered  their  cross  motion  for 
leave  to  amend  the  bond,  which  they  may  do  under  the  act  of 
1859.  Sess.  Acts,  p.  133. 


Shinkell  v.  Letcher  et  <u. 

January  Term,  1866.) 

1.  Appeal  bond  —  by  whom  to  be  signed.  An  appeal  bond  should  be 
executed  by  the  person  named  as  security  in  the  order  granting  the  appeal ; 
if  not  so  executed,  the  appeal  will  be  dismissed  on  motion. 

2.  Names  —  Henry  Service,  J.  H.  Servoss,  are  different  names. 

Appeal  from  the  Circuit  Court  of  Montgomery  county. 

This  was  a  suit  in  chancery  in  which  the  court  below  entered 
a  decree  dismissing  the  bill.  From  that  decree  the  complainant 
prayed  an  appeal,  which  was  granted  upon  his  filing  an  appeal 
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bond  with  "  Henry  Service "  as   security.     An   appeal   bond 
was  filed,  with  "  J.  H.  Servoss  "  as  security. 

The  appellees  entered  their  motion  in  this  court  to  dismiss 
the  appeal  because  the  bond  was  not  executed  by  the  security 
named  in  the  order  granting  the  appeal. 

Per  Curiam:  The  appeal  bond  should  have  been  executed 
by  the  person  named  as  security  in  the  order  granting  the 
appeal.  Here  the  name  signed  as  security  is  altogether  dif- 
ferent from  that  mentioned  in  the  order. 

Let  the  appeal  be  dismissed. 


Armson  v.  Forsyth. 

(April  Term,  1867.) 

Appeal  bond — by  whom  it  must  be  signed.  Where  the  plaintiff  in  an 
action  of  forcible  entry  and  detainer  prays  an  appeal  to  the  Supreme  Court, 
the  appeal  bond  must  be  executed  by  the  plaintiff  himself;  it  will  not  suffice 
for  the  landlord  of  the  plaintiff  to  execute  the  bond. 

This  was  an  appeal  by  the  plaintiff  in  the  court  below  from 
a  judgment  in  an  action  of  forcible  entry  and  detainer.  The 
appeal  bond  was  not  executed  by  the  plaintiff,  but  by  another 
person  who  it  seems  was  the  plaintiff's  landlord. 

The  appellee  moved  to  dismiss  the  appeal,  because  the  bond 
was  not  signed  by  the  plaintiff. 

Per  Curt  am  :  It  is  essential  to  the  sufficiency  of  the  appeal 
bond  that  it  should  be  executed  by  the  plaintiff.  It  will  not 
suffice  that  it  be  executed  by  the  landlord  of  the  plaintiff, 
although  the  suit  was  in  reference  to  the  possession  of  premises 
which  the  plaintiff  claimed  the  right  to  hold  as  tenant  of  the 
party  executing  the  bond. 

Appeal  dismissed. 

4 — 40th  III. 
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Dietrich  v.  Rumsey. 

(April  Term,  1867.) 

1.  Appeal  bond — its  requisites.  Where  an  appeal  bond  recites  a  judg* 
ment  rendered  on  the  14th  day  of  the  month,  and  the  record  shows  the  judg- 
ment to  have  been  rendered  on  the  13th  day  of  the  same  month,  the  bond  will 
be  held  insufficient. 

2.  Where  the  judgment  appealed  from  was  in  replevin,  and  a  return  of  the 
property  was  awarded,  the  appeal  bond  should  recite  the  character  of  the 
judgment  in  that  regard. 

This  was  an  action  of  replevin  instituted  by  Dietrich  against 
Rumsey.  A  trial  resulted  in  a  verdict  for  the  defendant,  upon 
which  a  judgment  was  entered  against  the  plaintiff,  on  the 
13th  day  of  September,  1866,  for  costs,  and  awarding  a  return 
of  the  property.  The  plaintiff  appealed  to  this  court,  the 
appeal  bond  reciting  a  judgment  as  being  rendered  on  the 
14th  of  'September,  and  describing  the  judgment  as  being 
simply  for  costs. 

Mr.  Thomas  J.  Turnek,  for  the  appellee,  moved  the  court  to 
dismiss  the  appeal,  because  of  the  insufficiency  of  the  appeal 
bond. 

Per  Cueiam  :  The  record  shows  a  judgment  rendered  on  the 
13th  day  of  the  month,  while  the  condition  of  the  appeal  bond 
recites  a  judgment  rendered  on  the  14th  day  of  the  same 
month.  This  misdescription  of  the  judgment  appealed  from 
is  fatal.  A  rule  nisi  will  be  entered,  requiring  the  appellant 
to  file  a  sufficient  appeal  bond,  or,  in  default  thereof,  the  appeal 
will  be  dismissed. 

The  bond  does  not  recite  that  there  was  a  judgment  of 

retorno  in  the  court  below ;  it  had  better  be  amended  also  in 

that  regard. 

Rule  nisi. 
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Gibbs  et  al.  v.  Blackwell  et  al. 


Gibbs  et  al.  v.  Blackwell  et  al. 

(April  Term,  1864.) 

1.  Assignment  op  errors — must  be  on  the  record.  The  assignment  of 
errors  should  be  upon  the  original  record,  or  attached  thereto. 

2.  Same — effect  of  non-compliance  with  the  rule.  But  when  the  errors  had 
been  assigned  upon  the  abstract  and  brief,  the  court  refused  to  dismiss  the  suit 
for  non-compliance  with  the  rule,  on  condition  it  was  complied  with  at  once. 

3.  Where  a  supersedeas  has  been  awarded,  inadvertently,  without  an 
assignment  of  errors  on  the  record,  the  court,  upon  its  attention  being  called 
to  the  omission,  will  require  them  to  be  assigned  at  once,  and  in  default 
thereof,  will  dismiss  the  cause. 

4.  Same — within  what  time  errors  must  be  assigned.  But  in  such  case,  of 
the  award  of  a  supersedeas  without  a  proper  assignment  of  errors,  the  plaintiff 
in  error,  in  the  absence  of  a  special  direction  so  to  do,  is  not  obliged  to  assign 
errors  on  the  record  until  the  third  day  of  the  return  term — the  time  within 
which  the  assignment  of  errors  is  required  to  be  made,  under  the  seventh  rule, 
when  the  writ  of  error  is  not  to  operate  as  a  supersedeas. 

5.  Scire  facias,  and  service  thereof— effect  of  neglect  in  respect  thereto. 
The  neglect  of  a  plaintiff  in  error  who  has  procured  the  award  of  a  super- 
sedeas, to  have  a  sci/re  facias  issued,  or  a  failure  to  use  reasonable  diligence  to 
have  the  same  served  in  proper  time,  does  not  entitle  the  defendant  to  a  dis- 
missal ;  but  he  may  join  in  error  and  have  the  cause  heard  at  the  return  term, 
without  giving  the  ten  days'  notice  as  required  by  the  sixth  rule. 

6.  Printed  abstracts  and  briefs — at  what  time  objection  may  be  taken 
that  they  are  not  filed.  Objection  cannot  be  taken  by  the  defendant  to  the 
failure  of  the  plaintiff  to  file  printed  abstracts  and  brief,  until  the  calling  of 
the  cause. 

7.  Same — effect  of  non-compliance  with  the  rules.  Should  the  rule  in  regard 
to  abstracts  not  be  complied  with  on  or  before  the  calling  of  the  cause,  it  will 
be  continued  or  dismissed,  at  the  discretion  of  the  court. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county. 

The  record  in  this  cause  was  filed  on  the  23d  day  of  April, 
1863,  and,  on  the  13th  of  May  following,  the  court  ordered  that 
the  writ  of  error  which  should  issue  should  operate  as  a  super- 
sedeas. 

The  assignment  of  errors  was  set  forth  in  the  written  abstract 
and  brief  of  the  plaintiff,  but  was  not  written  upon  or  attached 
to  the  original  transcript  of  the  record.     There  were  no  printed 
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abstracts  or  briefs  filed,  nor  had  the  plaintiff  deposited  money 
with  the  clerk  to  enable  him  to  cause  the  abstract  to  be  printed ; 
neither  had  he  caused  a  writ  of  scire  facias  to  be  issued. 

This  being  the  condition  of  the  cause,  at  the  April  Term, 
1864,  Mr.  George  "W".  Shaw,  for  the  defendant  in  error,  moved 
the  court  to  dismiss  the  cause  upon  the  grounds— -first,  that 
the  errors  were  not  assigned  upon  the  record,  as  required  by 
rule  seven  of  this  court ;  second,  no  scire  facias  had  been 
issued  ;  and,  third,  the  rule  in  relation  to  tiling  printed  abstracts 
and  briefs  had  not  been  complied  with. 

Messrs.  Glover,  Cook  &  Campbell  against  the  motion. 

Per  Curiam  :  The  rule  of  the  court  requires  the  errors  to  be 
assigned  upon  the  original  record,  or  attached  thereto ;  but  the 
errors  having  been  assigned  upon  the  abstract  and  brief,  upon 
condition  that  the  rule  be  at  once  complied  with,  we  will  not 
regard  the  first  objection  as  well  taken.  Where  a  writ  of  error 
is  made  to  operate  as  a  supersedeas,  inadvertently,  without  an 
assignment  of  errors  on  the  record,  the  court,  upon  its  attention 
being  called  to  the  omission,  will  require  them  to  be  assigned 
at  once,  and,  in  default  thereof,  will  dismiss  the  cause.  The 
seventh  rule  of  the  court  provides  that,  when  a  writ  of  error 
not  operating  as  a  supersedeas  shall  issue,  the  plaintiff  in  error 
shall,  before  the  third  day  in  the  return  term  thereof,  assign  the 
particular  errors  of  which  he  complains,  and,  if  the  errors  are 
not  thus  assigned,  the  cause  may  be  dismissed.  In  this  case 
the  writ  of  error  was  made  a  supersedeas,  and,  although  inad- 
vertently granted  without  an  assignment  of  errors  upon  the 
record,  still  the  party  was  not  obliged  to  assign  errors  before 
the  third  day  of  the  term,  according  to  the  seventh  rule. 

The  fifty-sixth  rule  provides  that  where  a  writ  of  error  is 
made  a  supersedeas,  the  plaintiff  in  error,  on  filing  the  record 
with  the  clerk,  shall,  at  the  same  time,  direct  a  scire  facias  to 
issue,  and  shall  use  reasonable  diligence  to  have  the  same  served 
ten  days  before  the  term.  A  neglect  on  the  part  of  the  plaint- 
iff in  error  to  have  a  scire  facias  issued,  or  a  failure  to  use 
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reasonable  diligence  to  have  the  same  served  in  proper  time, 
does  not  entitle  the  defendant  in  error  to  have  the  cause  dis- 
missed, but  he  may  join  in  error  and  have  the  cause  heard  at 
the  present  term,  without  giving  the  ten  days'  notice  as  required 
by  the  sixth  rule. 

The  objection  on  account  of  the  non-compliance  with  the 
rules  in  regard  to  printed  abstracts  and  briefs  is  not  well  taken 
at  this  time ;  the  cause  is  not  yet  called  for  hearing,  and  the 
rule  on  that  subject  may  yet  be  complied  with.  Should  the  rule 
in  regard  to  abstracts  not  be  complied  with,  on  or  before  the 
calling  of  the  cause,  it  will  be  continued  or  dismissed,  at  the 
discretion  of  the  court. 

The  counsel  for  the  plaintiff  is  required  by  the  thirteenth 
rule  to  file  one  copy  of  a  printed  brief  of  the  points  and  author- 
ities to  be  used  in  the  argument  of  the  cause,  for  the  use  of  the 
opposite  counsel,  at  least  one  day  previous  to  the  argument ; 
until  the  cause  comes  on  for  argument  the  court  cannot  know 
that  there  is  a  failure  to  comply  with  that  rule.     The  motion 

to  dismiss  must  be  denied. 

Motion  denied. 


Anonymous. 

(January  Term,  1864.) 


Assignment  of  erkors  —  amended  record.  Where  an  amended  transcript 
of  the  record  is  filed,  it  is  regarded  as  a  part  of  the  original  transcript,  and  an 
assignment  of  errors  on  such  original  record  is  sufficient. 

Mr.  Allen,  for  the  plaintiff  in  error,  suggested  that  an 
amended  transcript  of  the  record  had  been  filed  in  this  cause, 
and  inquired  whether  that  would  be  regarded  as  the  record,  or 
a  part  of  the  former  record  —  the  assignment  of  errors  and 
joinder  in  error,  are  upon  the  original  transcript. 

Per  Curiam  :  The  last  record  sent  up  we  regard  as  a  part  of 
the  former  record,  and  as  supplying  its  defects.  The  assign- 
ment of  errors  on  the  first  record  is  sufficient. 


54  PRACTICE  DECISIONS 


Anonymous.        Casey  v.  Horton,  Jr. 


Anonymous. 

(November  Term,  1863.) 

Assignment  op  additional  errors  may  be  allowed  in  the  discretion  of 
the  court,  but,  after  issue  formed,  it  will  not  be  allowed  except  upon  good 
cause  shown. 

After  joinder  in  error,  the  plaintiff  asked  leave  to  make 
an  additional  assignment  of  errors. 

Per  Curiam:  The  court  has  discretionary  power  to  grant 
such  an  application,  but  it  will  not  be  exercised,  after  the  issues 
are  formed,  upon  mere  motion  ;  substantial  reasons  must  be 
shown  or  the  leave  will  not  be  given,  if  objection  be  made. 


Casey  v.  Horton,  Jr. 

(November  Term,  1864.) 

Motions — wlien  they  must  be  in  writing.  After  a  joinder  in  error,  if  objec- 
tion be  made,  a  motion  for  leave  to  assign  additional  errors  will  not  be  enter- 
tained, except  it  be  in  writing. 

Mr.  Linegar,  for  the  plaintiff  in  error,  asked  leave  to  assign 
additional  errors  upon  the  record. 

Mr.  Haynie,  for  the  defendant,  objected,  saying  that  he  had 
joined  in  error  upon  the  errors  already  assigned. 

Per  Curiam  :  There  being  an  issue  formed  by  the  joinder  in 
error,  and  objection  being  made,  the  application  for  leave  to 
assign  additional  errors  will  not  be  entertained,  except  it  be  in 
writing. 

But  Mr.  Haynie,  to  save  time,  waived  his  objection,  and 
leave  to  assign  the  additional  errors  was  granted. 
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Carter  v.  Moses.        Chavis  «.  Reed. 


Carter  v.  Moses. 

(April  Term,  1864.) 

Cross  errors  not  necessary,  on  an  appeal  from  a  decree  in  chancery,  in 
order  to  bring  the  whole  case  before  the  court. 

This  was  an  appeal  from  a  decree  rendered  in  a  suit  in 
chancery  in  the  Superior  Court  of  Chicago. 

Mr.  Geo.  Hubert,  on  the  part  of  the  appellee,  asked  leave  to 


Per  Curiam:  Where  an  appeal  is  taken  from  a  decree  in 
chancery,  it  is  not  necessary,  in  order  to  bring  the  whole  case 
before  the  court,  that  cross  errors  should  be  assigned. 

In  such  case  this  court  will  look  into  the  whole  record,  and 
consider  it  upon  its  merits,  without  the  assignment  of  cross 
errors. 

Lecwe  denied. 


Chavis  v.  Reed. 

(November  Term,  1863.) 

1.  Abstracts  must  be  filed.    A  cause  will  not  be  heard  in  the  Supi 
Court  unless  an  abstract  of  the  record  is  filed. 

2.  Same  —  rights  of  defendant  if  plaintiff  fails  to  file  abstract.  If  the 
plaintiff  in  error  omits  to  file  an  abstract  of  the  record,  the  defendant  may  file 
an  abstract  and  prepare  the  cause  for  hearing  ex  parte ;  or,  on  the  second 
calling  of  the  cause,  the  defendant  may  have  the  cause  continued  or  dismissed, 
at  the  discretion  of  the  court. 

Upon  the  second  calling  of  this  cause,  Mr.  W.  H.  Green,  on 
behalf  of  the  defendant  in  error,  suggested  to  the  court  that 
the  plaintiff  in  error  had  failed  to  file  an  abstract  of  the 
record,   yet   he   desired   to    have    the    cause   heard   without 

abstracts. 
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Anonymous.        Spear  v.  D'Clercy. 

Per  Curiam  :  We  cannot,  under  the  rules  of  the  court,* 
hear  a  cause  unless  an  abstract  is  tiled.  The  plaintiff  having 
neglected  to  comply  with  the  rule  on  that  subject,  the  opposite 
party  may  tile  the  abstract  and  prepare  the  cause  for  hearing 
ex  parte  ;f  or,  this  being  the  second  calling  of  the  cause,  the 
defendant  in  error  may  have  the  cause  either  continued  or  dis- 
missed, at  the  discretion  of  the  court. :f 


Anonymous. 

(April  Term,  1865.) 
Amended  abstkacts — of  the  right  to  file  them. 

Mr.  B.  C.  Cook  inquired  of  the  court  whether  it  was  neces- 
sary to  obtain  leave  to  file  an  amended  abstract. 

Per  Curiam  :   It  is  not.     Either  party  may  do  that,  as  of 
course. 


Spear  v.  D'Clercy. 

(April  Term,  1865.) 

Abstracts — when  insufficient  number  filed — consequence  thereof.  A  writ  of 
error  will  not  be  dismissed  merely  because  less  than  the  requisite  number  of 
printed  abstracts  are  filed,  but  a  short  rule  may  be  taken  upon  the  plaintiff  to 
file  the  proper  number. 

Motion  was  entered  by  the  defendant  to  dismiss  this  writ  of 
error  for  want  of  abstracts.  It  appeared  that  only  three  printed 
abstracts  had  been  filed. 

Per  Curiam  :  We  will  not  dismiss  the  cause  upon  the  ground 
assigned,  but  will  make  a  short  rule  upon  the  plaintiff  to  file 
the  required  number  of  abstracts. 

Motion  to  dismiss  denied, 

*  Rule  10.  f  Rule  11.  %  Rule  15. 
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Anonymous.        Gockenour  v.  Mowry. 


Anonymous. 

(April  Term,  1865. ) 

Printed  briefs  are  required  whether  the  cause  be  submitted  for  decision 
with  or  without  oral  argument. 

Mr.  Crane  inquired  of  the  court  whether  it  was  required, 
under  the  rules,  that  printed  briefs  shall  be  tiled  when  cases 
are  submitted  for  decision  without  oral  argument. 

Per  Curiam  :  There  is  no  difference  in  the  application  of  the 
rules  on  that  subject,  whether  the  cause  be  submitted  for 
decision  with  or  without  oral  argument.  We  will  not  consider 
a  case  unless  the  rules  are  complied  with  in  that  regard,  but 
will  continue  or  dismiss  it,  as  to  us  may  seem  most  proper 
under  the  circumstances.  The  object  in  requiring  printed 
briefs  of  points  and  authorities,  is  to  aid  the  court  in  consider- 
ing the  case,  as  well  as  to  advise  counsel  of  the  questions  to  be 
presented,  and  the  authorities  relied  upon  in  reference  to  them, 
and  it  is  desired  that  the  rules  should  be  fully  complied  with 
in  every  case. 


GOCHENOUR    V.    MOWRY. 

(January  Term,  1864.) 

Printed  briefs  are  required  to  be  filed,  before  a  case  will  be  considered, 
even  though  there  be  written  arguments  filed. 

Leave  was  asked,  by  the  counsel  of  the  respective  parties,  to 
submit  this  cause  to  the  court  for  decision,  upon  written  argu- 
ments to  be  filed. 

Per  Octriam  :  We  cannot  examine  the  case  under  the  rule,* 
unless  there  be  printed  briefs  filed.  The  argument  of  counsel 
may  be  in  writing,  but,  where  the  argument  is  in  writing,  there 
must  be,  in  addition,  printed  briefs  filed. 

*  Rule  13. 
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Bentley  v.  Lill.        Gillespie  v.  Rout. 


Bentley  v.  Lill. 

(April  Term,  1864.) 

Written  arguments  —  when  allowed.  Although  a  cause  may  be  argued 
orally  on  the  part  of  the  plaintiff  in  error,  upon  the  regular  call  of  the  docket, 
the  defendant  in  error  omitting  to  do  so,  yet  the  latter  may,  as  of  cours»\  file  a 

written  argument. 

On  the  regular  call  of  the  docket,  this  cause  was  argued 
orally  on  behalf  of  the  plaintiff  in  error  only.  Subsequently 
counsel  for  the  defendant  in  error  aslred  leave  to  submit  the 
cause  on  his  part,  upon  written  argument. 

Per  Curiam  :  The  cause  has  been  argued  on  the  part  of  the 
plaintiff,  on  the  regular  call  of  the  docket,  but  the  counsel  for 
the  defendant  can  still,  as  a  matter  of  course,  file  his  written 
argument,  if  he  desires  to  do  so. 


Gillespie  v.  Rout. 

(January  Term,  1866.) 

Printed  briefs  must  be  filed,  even  though  there  be  a  printed  argument, 
unless  the  points  are  clearly  and  separately  set  down  in  the  argument,  with 
the  authorities  in  support  thereof  immediately  following. 

Mr.  McCltjke,  on  behalf  of  the  defendant  in  error,  said  he 
desired  to  submit  this  case  for  decision  upon  written  or  printed 
argument,  without  filing  a  printed  brief. 

Per  Curiam  :  We  cannot  dispense  with  a  printed  brief  of  the 
points  and  authorities  relied  upon.  Even  a  printed  argument 
will  not  meet  the  rule  in  that  regard,  unless  the  counsel  shall 
set  down  in  the  argument  a  clear,  distinct  statement  of  the 
points  designed  to  be  elaborated  in  the  argument,  with  the 
authorities  in  support  thereof  immediately  following. 
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Anonymous.        Steele  v.  The  People. 


Anonymous. 

(April  Term,  1864.) 

1.  Continuance  for  want  of  printed  briefs.  Where  a  cause  on  writ  of 
error,  without  a  supersedeas,  was  submitted  without  oral  argument,  the  cause 
was  continued  because  the  plaintiff  in  error  failed  to  furnish  printed  briefs. 

2.  Dismissal  for  the  same  cause.  Had  the  cause  been  brought  up  by 
appeal,  or  had  a  supersedeas  been  granted,  the  cause  would  have  been  dis- 
missed, on  account  of  the  neglect  of  the  plaintiff  to  prepare  the  same  for  a 
hearing. 

Per  Curiam  :  This  cause  was  submitted  to  the  court  for 
decision,  without  oral  argument,  but  we  find  that  the  plaintiff 
in  error  has  failed  to  furnish  us  any  printed  brief  of  his  points 
and  authorities  ;  we  therefor  continue  the  cause. 

This  is  a  writ  of  error,  but  no  supersedeas  was  granted,  so 
that  no  delay  in  the  proceedings  upon  the  judgment  below, 
will  be  occasioned  by  the  continuance  here. 

Had  this  been  an  appeal,  or  had  a  supersedeas  been  granted, 
we  should  have  dismissed  the  cause  on  account  of  the  neglect 
on  the  part  of  the  counsel  for  the  plaintiff  in  error,  to  comply 
with  the  rules  of  the  court  in  regard  to  the  preparation  of  the 
cause  for  a  hearing. 

Cause  continued. 


Steele  v.  The  People. 

(September  Term,  1867.) 

1.  Certiorari — time  within  which  it  must  be  applied  for.  An  application 
for  a  writ  of  certiorari  to  enable  the  party  to  bring  up  a  more  perfect  transcript 
of  the  record,  will  not  be  entertained  after  the  term  at  which  the  cause  was 
submitted  to  the  court  for  decision. 

2.  If  made  during  the  term,  however,  the  motion  will  be  entertained,  and, 
upon  cause  shown,  the  party  will  be  afforded  an  opportunity  of  bringing  up  a 
correct  transcript. 
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United  States  Express  Co.  v.  Bedbury. 

3.  Motion  for  certiorari — after  joinder  in  error  and  submission.  A 
motion  for  a  writ  of  certiorari  by  the  plaintiff  in  error,  after  joinder  in  error 
and  submission,  will  be  regarded  as  including  a  motion  to  set  aside  the  joinder 
and  submission,  as  such  condition  of  the  case  is  inconsistent  with  the  character 
of  relief  sought  by  the  writ. 

There  was  a  joinder  in  error,  and  a  submission  of  this  cause, 
by  both  parties,  for  decision  at  the  present  term  of  the  court. 
On  a  subsequent  day  of  the  term,  the  counsel  for  the  plaintiff 
in  error  moved  the  court  for  an  award  of  a  writ  of  certiorari  ; 
and  in  support  of  the  motion  presented  his  own  affidavit  that 
upon  an  examination  of  the  record  in  the  court  below  it 
appeared  the  cause  was  there  tried  by  eleven  jurors  only,  when 
it  appeared  from  the  transcript  of  the  record  brought  to  this 
court  that  the  cause  was  tried  by  twelve  jurors,  and,  therefore, 
he  says  the  same  is  not  a  correct  transcript  of  the  record. 

Per  Curiam  :  As  a  rule  of  practice,  we  will  not  entertain  an 
application  of  this  character  after  the  term  at  which  the  cause 
was  submitted  to  the  court  for  decision.  If  made  during  the 
term,  however,  we  can  entertain  the  motion,  and,  upon  cause 
shown,  will  afford  the  party  an  opportunity  of  bringing  up  a 
correct  transcript  of  the  record.  But  we  must  regard  this 
motion  for  a  writ  of  certiorari,  as  including  an  application  to 
set  aside  the  submission  and  the  joinder  in  error,  as  the  present 
condition  of  the  case  in  that  regard  is  inconsistent  with  the 
character  of  relief  sought. 

The  submission  and  the  joinder  in  error  will  be  set  aside, 
and  a  writ  of  certiorari  awarded. 


United  States  Express  Co.  v.  Bedbury. 

(April  Term,  1864.) 

Submission  op  cause  —  waiver  of  objections  thereby.  Motions  by  the  appel 
iee  to  set  aside  a  submission  because  there  was  not  a  perfect  record,  and  a  writ 
of  certiora/ri  which  had  been  awarded  had  not  been  returned,  and  because  there 
was  no  assignment  of  errors  upon  the  record ;  and  to  dismiss  the  appeal  because 
it  was  not  allowed  at  the  term  at  which  the  judgment  was  rendered,  come  too 
late  after  the  cause  is  submitted  to  the  court. 
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Bergen  et  al.  v.  Riggs. 

Appeal  from  the  Superior  Court  of  Chicago. 

On  the  19th  day  of  April,  during  the  present  term,  a  writ  of 
certiorari  was  awarded  in  this  cause,  for  the  purpose  of  obtain- 
ing a  more  perfect  record  of  the  proceedings  in  the  court  below. 
On  the  22d  of  the  same  month  the  cause  was  submitted  on  the 
part  of  the  appellant ;  and,  on  the  28th,  upon  a  regular  call  of 
the  docket,  the  cause  was  taken  by  the  court  for  decision. 
Subsequently,  on  the  10th  day  of  May,  Messrs.  Herbert,  Rich 
&  Shepard,  for  the  appellee,  moved  the  court  to  set  aside  the 
submission  of  the  cause  on  the  part  of  the  appellant,  because, 
at  the  time  of  such  submission,  the  writ  of  certiorari  had  not 
been  returned,  and  no  full  and  perfect  record  had  been  trans- 
mitted from  the  court  below,  and  that  no  errors  were  assigned 
upon  the  record. 

At  the  same  time  the  appellee  also  moved  the  court  to  dis- 
miss the  appeal,  because  it  appears  of  record  that  it  was  allowed 
at  a  term  subsequent  to  that  at  which  the  judgment  below  was 
rendered. 

Per  Curiam  :  The  motions  come  too  late ;  they  should  have 
been  made  before  the  cause  was  submitted  to  the  court  for 
decision. 

Motions  denied. 


Bergen  et  al  v.  Riggs. 

(April  Term,  1864.) 

1.  Amending  recokds  in  the  Supreme  Court.  This  court  has  no  power  to 
amend  the  records  of  the  court  below,  or  to  make  any  order  in  regard  to  their 
amendment ;  nor  will  the  court  order  an  amendment  of  the  transcript  of  that 
record  filed  in  this  court. 

2.  Continuance  —  to  amend  record  below.  If  it  appears  to  this  court  that 
an  error  has  intervened  in  making  up  the  record  below,  and  that  the  partj 
aggrieved  thereby  has  not,  since  its  discovery,  had  an  opportunity  to  apply  to 
that  court  for  its  correction,  and  that  justice  requires  he  shall  have  such 
opportunity,  the  cause  will  be  continued  in  order  to  give  him  an  opportunity 
to  apply  to  the  court  below  to  have  its  record  amended. 
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Bergan  et  al.  v.  Riggs. 

3.  Certiorari — bringing  up  amended  record.  After  the  record  is  cor- 
rected below,  the  party  may  bring  up  a  transcript  of  the  corrected  record  ;  or, 
upon  the  failure  of  the  clerk  below  to  furnish  him  such  transcript,  he  may 
have  a  writ  of  certiorari,  requiring  the  clerk  to  certify  the  corrected  record  to 
this  court. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county. 

It  appearing  that  the  bill  of  exceptions  in  this  cause  was  not 
under  seal,  Mr.  T.  G.  Frost,  for  the  plaintiffs  in  error,  moved 
the  court  for  leave  to  amend  the  record  in  that  regard,  or  to 
permit  the  judge  of  the  court  below  to  amend  the  bill  of 
exceptions  by  attaching  his  seal  to  his  signature  thereto. 

Per  Curiam:  This  court  as  a  court  for  the  correction  of 
errors,  can  only  award  a  writ  of  certiorari  to  the  keeper  of  the 
records. 

To  commence  a  suit  in  this  court  by  writ  of  error — first , 
the  writ  of  error  issues,  commanding  the  clerk  of  the  court 
below  to  transmit  to  this  court  a  transcript  of  the  record  in 
the  cause ;  and,  second,  a  scire  facias  summoning  the  party 
to  appear.  After  the  transcript  of  the  record  comes  to  this 
court,  if  either  party  suggests,  upon  affidavit,  that  the  clerk 
has  not  certified  a  complete  record,  a  writ  of  certiorari  can  be 
awarded,  commanding  the  clerk  to  send  up  a  complete  trans- 
cript of  the  record. 

This  court  has  no  power  to  amend  the  records  of  the  court 
below,  or  to  make  any  order  in  regard  to  their  amendment. 
The  court  below,  upon  proper  application  and  notice,  has 
ample  power  to  amend  its  records,  and  if  the  record  there  is 
incorrect  in  any  respect,  the  party  should  apply  to  that  court 
for  its  correction.  After  the  record  is  corrected  below,  the 
party  may  bring  up  a  transcript  of  the  corrected  record ;  or, 
upon  the  failure  of  the  clerk  below  to  furnish  him  with  a  copy 
of  such  record,  he  may  have  a  writ  of  certiorari,  requiring  the 
clerk  to  certify  the  corrected  record  to  this  court.  If  it  satis- 
factorily appears  to  this  court  that  an  error  has  intervened  in 
making  up  the  record  below,  and  that  the  party  aggrieved 
thereby  has  not,  since  its  discovery,  had  an  opportunity  to 
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Waterman  v.  Raymond.        Boynton  v.  Champlin. 

apply  to  that  court  for  its  correction,  and  that  justice  requires 
he  should  have  such  opportunity,  we  will  continue  the  cause 
in  order  to  give  him  an  opportunity  to  apply  to  the  court  below 
to  have  its  record  amended.  But  in  no  case  will  this  court 
order  an  amendment  of  the  record  of  the  court  below,  or  of  the 
transcript  of  that  record  filed  in  this  court. 

Motion  denied. 

Subsequently,  the  parties,  by  stipulation,  aided  the  omission 
of  the  seal  from  the  bill  of  exceptions. 


Waterman  v.  Raymond 

(April  Term,  1864.) 

A  motion  for  a  writ  of  certiorari  must  be  in  writing  and  supported  by 
affidavit. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county. 

Mr. "Wheaton  moved  that  a  writ  of  certiorari  be 

awarded,  requiring  the  clerk  of  the  court  below  to  transmit  to 
this  court  a  correct  record. 

Per  Curiam  :  The  motion  must  be  in  writing,  accompanied 
by  affidavit  of  the  causes,  as  a  diminution  of  the  record,  whi^h 
make  it  proper  to  award  the  writ. 


Boynton  v.  Champlin. 

(April  Term,  1867.) 

1.  Rehearing — diminution  of  record.    A  suggestion  of  a  diminution  of 
record  will  not  be  entertained  upon  an  application  for  a  rehearing. 

2.  Diminution  of  record — when  it  mil  avail.    A  defendant  in  error,  to 
avail  himself  of  a  diminution  of  record,  should  move  for  a  writ  of  certiorari 
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Brooks  v,  Bruyn. 


before  joinder  in  error,  or,  in  case  he  has  joined  in  error,  should  obtain  leave 
to  withdraw  his  joinder  for  that  purpose. 
3     Affidavits  will  not  be  received  upon  an  application  for  a  rehearing. 

In  this  case,  upon  a  hearing  at  the  last  term,  the  judgment 
of  the  court  below  was  reversed.  At  the  present  term  the 
defendant  in  error  filed  his  petition  for  a  rehearing,  and,  among 
other  grounds  in  support  of  his  application,  sets  up  an  alleged 
diminution  of  the  record,  producing  affidavits  showing  in  what 
the  diminution  consists. 

Per  Curiam  :  Upon  an  application  for  a  rehearing,  we  can- 
not entertain  a  suggestion  of  a  diminution  of  the  record,  nor 
can  we  receive  affidavits.  To  have  rendered  the  alleged  dimi- 
nution availing,  the  defendant  in  error  should  have  moved  for 
a  writ  of  certiorari  before  joinder  in  error,  or,  having  joined 
in  error,  he  should  have  asked  leave  to  withdraw  his  joinder 
for  that  purpose.  By  his  joinder  in  error  the  defendant  admit- 
ted the  record  was  complete,  and,  failing  to  obtain  leave  to 
withdraw  his  joinder  before  submitting  the  cause,  he  is  con- 
cluded on  that  subject.  We  cannot  now  consider  of  matters 
outside  of  the  record  upon  which  the  cause  was  submitted.* 


Brooks  v.  Bruyn. 

(April  Term,  1864.) 


Continuance — to  amend  the  record.  When  it  appears  that  material  evi- 
dence has  been  inadvertently  omitted  from  the  bill  of  exceptions,  and  that 
proper  diligence  has  been  used  to  supply  the  deficiency,  an  opportunity  will 
be  given  the  party  to  apply  to  the  court  below  to  amend  the  bill  of  exceptions, 
so  that  the  whole  case  may  be  presented  to  this  court. 

Appeal  from  the  Circuit  Court  of  Warren  county. 


*  The  same  ruling  was  made  in  the  cases  of  HasJdns  v.  Raskins  and  Boyn- 
ton  v.  Robb,  at  this  term.  It  was  also  held,  at  the  same  term,  in  Wood  v.  Mor- 
rison. 
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Brooks  v.  Bruyn. 


This  was  an  action  of  ejectment.  It  was  agreed  between  the 
parties,  that,  on  the  trial  in  the  Circuit  Court,  the  defendant 
introduced  in  evidence,  as  a  part  of  the  chain  of  title  under 
which  he  claimed,  a  certain  deed,  which  is  copied  into  the 
record,  but  inadvertently  and  by  mistake  omitted  from  the 
bill  of  exceptions ;  and  that  neither  the  defendant  nor  his 
attorney  had  knowledge  of  such  omission  until  within  the 
present  week,  during  which  this  application  is  made. 

Mr.  W.  C.  Goudy,  for  the  appellee,  moved  the  court  to  con- 
tinue this  cause,  to  give  him  an  opportunity  to  apply  to  the 
court  below  to  have  the  record  corrected  by  inserting  the 
omitted  deed  in  the  bill  of  exceptions. 

Mr.  A.  G.  Kiekpatrick,  for  the  appellant,  resisted  the 
motion,  upon  the  ground  that  there  was  nothing  to  amend 
the  record  by,  citing  Coughran  v.  Gutchens,  18  111.  390.  But 
said,  rather  than  have  the  cause  continued  for  the  reason  sug- 
gested, he  would  agree  to  admit  the  deed  as  a  part  of  the  bill 
of  exceptions. 

Per  Curiam  :  When  it  satisfactorily  appears  to  the  court  that 
material  evidence  has  been  inadvertently  omitted  from  the  bill 
of  exceptions,  and  that  proper  diligence  has  been  used  to  sup- 
ply the  deficiency  in  the  record,  an  opportunity  will  be  given 
the  party  to  apply  to  the  court  below  to  amend  the  bill  of 
exceptions,  so  that  the  whole  case  may  be  presented  to  this 
court. 

But  the  suggestion  of  the  counsel  for  the  appellant,  that  tc 
avoid  a  continuance  for  the  cause  mentioned,  he  would  agree 
to  admit  the  omitted  deed  as  a  part  of  the  bill  of  exceptions, 
if  put  in  the  form  of  a  stipulation  to  that  effect,  will  obviate 
the  necessity  of  continuing  the  cause  for  the  purpose  indicated. 
A  final  disposition  of  the  motion  will  not  be  made  until  the 
court  shall  be  advised  whether  such  a  stipulation  will  be  made. 

5 — 40th  III. 
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Gibbs  v.  Black  well.        Scliirmer  v.  The  People. 


Gibbs  v.  Blackwell. 

(April  Term,  1865.) 

Diminution  op  the  record  —  after  joinder  in  error.  A  joinder  in  error  is 
not  necessarily  conclusive  upon  the  defendant  in  respect  of  the  sufficiency  of 
the  transcript  of  the  record ;  but  he  may  move  to  withdraw  his  joinder  for  the 
purpose  of  suggesting  a  diminution  of  the  record,  and  supply  its  deficiencies, 
if  any  are  made  to  appear. 

The  defendant  in  error  moved  the  court  for  leave  to  file  an 
additional  and  complete  transcript  of  the  record  and  proceed- 
ings in  the  court  below,  suggesting  that  the  record  already  on 
file  was  defective. 

The  plaintiff  insisted  that  the  defendant,  having  joined  in 
error,  had  waived  his  right  to  question  the  sufficiency  of  the 
transcript  on  file. 

Per  Curiam  :  The  joinder  in  error  is  not  necessarily  conclu- 
sive upon  the  defendant.  While  it  is  true  that  by  the  joinder 
in  error  he  admits  the  transcript  to  be  complete,  yet  he  may 
move  the  court  for  leave  to  withdraw  his  joinder,  for  the  pur- 
pose of  enabling  him  to  suggest  a  diminution  of  the  record  and 
to  supply  its  deficiencies.  And,  regularly,  the  motion  for  leave 
to  withdraw  the  joinder  in  error  should  precede  the  motion  for 
leave 'to  file  the  additional  transcript. 

Upon  looking  into  this  record,  we  find  it  incomplete,  and 
will  give  leave  to  the  defendant  to  withdraw  his  joinder  in 
error,  and  to  file  the  additional  transcript  of  the  record. 


Schirmer  v.  The  People. 

(November  Term,  1863.) 

1.  Certiorari — when  awarded.  It  is  the  uniform  practice  of  this  court  to 
award  a  writ  of  certiorari  when  it  is  properly  made  to  appear  that  there  is  a 
diminution  of  the  record. 
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2  Same — means  of  information  required  of  the  party  applying.  Upon  an 
application  by  the  State's  attorney  for  a  writ  of  certiorari  in  a  criminal  case, 
upon  a  suggestion  of  diminution  of  the  record,  it  is  enough  that  the  State's 
attorney,  who  supported  his  application  by  his  own  affidavit,  acquired  his 
knowledge  of  the  contents  of  the  record  in  the  court  below,  from  the  circuit 
judge  who  tried  the  cause,  the  record  coming  from  a  county  not  within  the 
circuit  of  the  State  s  attorney. 

3.  Rule  to  join  in  error — pending  a  writ  of  certiorari.  Where  a  writ 
of  certiorari  has  been  awarded  upon  suggestion  of  diminution  of  record,  at  the 
instance  of  the  defendant  in  error,  a  rule  to  join  in  error  will  not  be  entered 
until  the  writ  is  returned. 

This  was  upon  a  writ  of  error  to  the  Circuit  Court  of  Ran- 
dolph county. 

The  plaintiff  in  error,  upon  an  indictment  for  murder,  was 
tried  in  the  court  below,  found  guilty  of  manslaughter,  and 
received  his  sentence  in  pursuance  of  the  verdict  of  the  jury. 

The  clerk  of  the  Circuit  Court  certified  the  transcript  which 
is  filed  in  this  court,  to  be  a  complete  record  of  the  case,  con- 
taining a  full  and  true  history  of  the  proceedings  on  the  trial 
thereof,  which  appeared  of  record  in  his  office. 

The  assignment  of  errors  being  duly  made,  Mr.  Thos.  G. 
Allen,  on  behalf  of  the  plaintiff  in  error,  moved  for  a  rule  upon 
the  defendants  to  join  in  error  within  a  reasonable  time  to  be 
fixed  by  the  court ;  and,  thereupon, 

Mr.  T.  S.  Casey,  State's  attorney,  asked  time  to  file  an  affida- 
vit showing  a  diminution  of  the  record,  with  the  view  of  pray- 
ing a  writ  of  certiorari  ;  and  time  was  granted  for  that  purpose. 
Subsequently,  Mr.  Casey  filed  his  affidavit,  setting  forth  that 
he  is  informed  and  believes  that  the  record  filed  in  this  cause 
is  incomplete  —  that  it  does  not  show  that  the  indictment  upon 
which  the  plaintiff  in  error  was  tried,  was  returned  into  open 
court  by  the  grand  jury  finding  the  same,  or  that  the  indict- 
ment was  indorsed  a  true  bill  by  the  foreman  of  the  grand 
jury,  both  of  which  facts  affiant  is  informed  do  appear  on 
record  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Ran- 
dolph county ;  that  the  affiant  derives  his  information  on  the 
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subject  from  the  presiding  judge  of  said  Circuit  Court :  and 
moved  that  a  writ  of  certiorari  be  awarded. 

Mr.  Allen,  in  opposition  to  the  motion,  contended  that, 
while  it  would  be  proper  in  a  case  where  the  transcript  is  cer- 
tified to  be  a  "  complete  record,"  to  award  the  writ  upon  motion 
supported  by  affidavit,  positive  in  its  terms,  that  the  record  is 
incomplete,  yet  in  this  case  the  rule  would  not  apply  because 
the  affidavit  is  insufficient  —  it  does  not  aver  the  record  to  be 
incomplete,  only  from  information  obtained  from  the  circuit 
judge. 

Per  Curiam  :  The  writ  of  certiorari  must  be  awarded.  Such 
has  been  the  uniform  practice  in  this  court,  whenever  it  has 
been  made  properly  to  appear  that  there  was  a  diminution  of 
the  record.  1  Scam.  567 ;  2  id.  361 ;  2  id.  417 ;  2  id.  564 ; 
3  id.  19. 

The  affidavit  sufficiently  presents  that  fact  in  this  case.  It 
is  enough  that  the  State's  attorney  acquired  his  knowledge  of 
the  contents  of  the  record  in  the  court  below,  from  the  circuit 
judge  who  presided  on  the  trial  of  the  cause,  the  record  coming 
from  a  county  not  within  his  circuit. 

It  appearing  that  the  plaintiff  is  in  prison,  the  writ  will  be 
made  returnable  at  as  early  a  day  as  practicable  during  the 
present  term. 

Certiorari  awarded, 

Mr.  Allen  then  asked  if  it  would  be  proper  to  move  for  a 
rule  upon  the  defendants  to  join  in  error. 

Per  Curiam  :  Not  until  the  return  of  the  writ  of  certiorari  ; 
the  defendants  cannot  be  required  to  join  in  error  upon  r-1 
incomplete  record. 
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Kelsey  v.  Berry. 

(January  Term,  1866.) 

Continuance  —  to  allow  amendment  of  record  below.  Where  it  appears  that 
no  judgment  was  entered  of  record  in  the  court  below,  in  a  cause  which  ia 
brought  to  this  court  by  appeal,  but  that  a  verdict  was  returned  by  the  jury, 
a  continuance  will  be  allowed  to  enable  the  appellant  to  apply  to  the  court 
below  to  have  the  judgment  entered  as  of  the  term  at  which  the  verdict  was 
returned  and  the  appeal  granted. 

Berry  sued  Kelsey  before  a  justice  of  the  peace ;  an  appeal 
was  taken  to  the  Circuit  Court  of  Morgan  county,  where  a  trial 
was  had  by  a  jury,  and  a  verdict  returned  in  favor  of  the 
plaintiff,  and  his  damages  assessed  at  $67.60.  The  defendant 
thereupon  moved  for  a  new  trial,  which  was  denied,  and  he 
then  prayed  an  appeal  to  the  Supreme  Court.  That  appeal 
was  perfected  by  the  filing  of  the  proper  bond,  and  a  transcript 
of  the  record  was  filed  in  this  court. 

At  the  first  term  the  appellant  entered  his  motion  for  a  con- 
tinuance of  the  cause,  upon  the  following  grounds  :  That,  while 
the  bill  of  exceptions  recites  that  a  final  judgment  was  rendered 
in  the  court  below,  yet,  as  a  matter  of  fact,  by  clerical  omis- 
sion, siich  a  judgment  was  not  rendered.  An  affidavit  was  filed 
in  support  of  the  motion,  setting  form  the  fact  of  the  omission 
to  enter  the  judgment  in  the  court  below. 

The  object  of  the  appellant  in  asking  a  continuance  was,  that 
he  might  be  enabled  to  apply  to  the  Circuit  Court  at  the  next 
term  thereof,  to  have  a  judgment  entered  nunc  pro  tunc,  as  of 
the  term  at  which  the  appeal  was  taken. 

Per  Curiam:  The  cause  will  be  continued,  that  the  appellant 
may  have  an  opportunity  to  apply  to  the  court  below  to  have 
the  judgment  entered  as  of  the  term  at  which  the  verdict  was 
returned  and  the  appeal  taken. 

Continuance  granted. 


70  PRACTICE  DECISIONS 

Illinois  Central  Railroad  Co.  v.  Garish.         Flagler  v.  Crow. 

Illinois  Central  Railroad  Co.  v.  Garish. 

(January  Term,  1866.) 

1.  Amending  the  transcript  —  in  the  Supreme  Court.  This  court  cannot 
amend  a  transcript  of  a  record,  even  by  the  original  papers,  should  they  be 
produced  by  a  party  for  that  purpose. 

2.  How  to  procure  a  correct  transcript.  Should  matter  be  copied 
into  the  transcript  as  a  part  of  a  bill  of  exceptions,  which  is  not  contained  in 
the  original  bill  of  exceptions,  the  proper  course  is,  upon  proper  suggestion, 
supported  by  affidavit,  to  ask  for  a  wit  of  certiorari,  so  that  a  correct  record 
may  be  brought  up. 

Me.  O'Melveney,  for  the  defendant  in  error,  moved  the 
court  to  amend  the  transcript  of  the  record,  by  striking  out  of 
the  bill  of  exceptions  appearing  therein,  certain  words  inter- 
lined, and  which  are  not  contained  in  the  original  bill  of 
exceptions  now  on  file  in  this  court. 

Per  Curiam  :  We  cannot  amend  the  transcript  of  the  record, 
even  by  the  original  papers.  We  have  no  control  over  the 
original  papers  belonging  to  the  files  of  the  court  below,  and 
such  papers  cannot  properly  be  filed  in  this  court.  The  proper 
practice  in  such  case  is,  to  suggest  a  diminution  of  the  record, 
supported  by  affidavit,  and  ask  for  a  writ  of  certiorari,  so  that 
a  correct  record  may  be  brought  here. 


Flagler  v.  Crow. 

(April  Term,  1866.) 

Certiorari  —  when  not  required.  Where  counsel  for  the  plaintiff  in  error 
asked  leave  to  file  an  additional  transcript  of  the  record,  instead  of  applying 
for  a  writ  of  certiorari,  the  court  said :  "  There  being  no  objection,  the  motion 
will  be  allowed." 
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Rowley  v.  Hughes. 


Rowley  v.  Hughes. 

(April  Term,  1866.) 

1.  Withdrawing  transcript  far  amendment.  The  transcript  of  a  record 
filed  in  this  court  cannot  be  withdrawn  from  the  files  for  the  purpose  of  amend- 
ment. 

2.  Omission  from  the  record  —  haw  supplied.  If  matter  of  record  in 
the  court  below  has  been  omitted  from  the  transcript,  the  clerk  of  that  court 
can  copy  such  omitted  matter,  together  with  such  other  portion  of  the  record 
as  may  be  necessary  to  show  the  relation  of  the  omitted  portion  to  the  cause, 
and  certify  it  accordingly. 

3.  Certiorari  —  not  necessary,  to  bring  up  an  amended  record.  No  writ 
of  certiorari  is  necessary  to  bring  up  the  amended  record,  but  the  party  inter- 
ested in  so  doing  can  file  it  as  an  additional  or  amended  record,  and  it  will 
be  considered  in  connection  with  the  original  transcript. 

Counsel  for  the  plaintiff  in  error  suggested  to  the  court  that 
the  clerk  in  the  court  below  in  transcribing  the  record  and 
proceedings  therein,  had  omitted  to  copy  the  seal  of  the  officer 
who  took  the  acknowledgment  of  a  deed  which  appears  in  the 
transcript,  and  asked  leave  to  withdraw  the  transcript  with  a 
view  to  its  amendment  in  that  regard. 

Per  Curiam  :  It  is  not  according  to  the  practice  of  the  court 
to  permit  the  transcript  of  the  record  to  be  withdrawn  for  the 
purpose  indicated.  The  clerk  below  can  copy  the  certificate 
of  acknowledgment,  and  the  deed,  itself,  if  that  should  appear 
necessary  to  show  its  identity  with  that  now  in  the  record, 
and  attach  the  seal  which  has  been  omitted,  and  certify  it 
accordingly. 

Counsel  then  inquired  if  it  would  be  necessary  for  a  writ  of 
certiorari  to  issue  for  the  purpose  of  bringing  up  the  additional 
transcript. 

Per  Curt  am  :  No  writ  of  certiorari  is  necessary ;  the  party 
interested  in  making  the  amendment  can  file  it  as  an  additional 
or  amended  record,  and  it  will  be  considered  in  connection 
with  the  original  transcript. 
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Ballance  v.  Leonard.        Gardner  v.  Diedrich. 


Ballance  v.  Leonard 

(April  Term,  1865.) 

1.  Amending  records  in  the  Supreme  Court.  This  court  cannot  supply 
omissions  in  the  record ;  that  can  only  be  done  in  the  court  below. 

2.  So  where  it  is  alleged  that  certain  instructions  were  omitted  from  the 
bill  of  exceptions,  this  court  can  only  award  a  writ  of  certiorari,  to  enable  the 
party  to  bring  up  a  complete  record,  when  amended  in  the  court  below. 

Mr.  Cooper,  for  the  plaintiff  in  error,  asked  leave  to  file  an 
additional  transcript  of  proceedings  in  the  court  below,  with 
the  view  of  incorporating  into  the  record  certain  instructions 
which  had  been  omitted  from  the  bill  of  exceptions. 

Per  Curiam  :  This  court  can  only  hear  a  cause  as  it  appears 
in  the  record  ;  we  have  no  power  to  make  a  new  record.  If 
there  is  any  portion  of  the  proceedings  in  the  court  below  which 
has  been  omitted  from  the  record,  it  can  only  be  supplied  upon 
application  to  that  court  for  the  purpose.  We  can  merely 
award  a  writ  of  certiorari  to  enable  the  party  to  bring  a  tran- 
script of  the  record,  when  amended,  to  this  court. 

Zeave  denied. 


Gardner  t?.  Diedrich. 

(April  Term,  1865.) 

Dismissing  appeal  —  insufficiency  of  record.  On  motion  to  dismiss  an 
appeal  because  of  the  insufficiency  of  the  record,  held,  that  the  transcript  of 
the  record  and  proceedings  in  the  court  below  is  incomplete,  is  no  ground  for 
dismissing  the  appeal.  If  the  appellee  desires  a  complete  record,  he  should 
ask  for  a  writ  of  certiorari. 
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Von  Glahn  v.  Von  Glahn.        Reed  v.  Curry. 


Von  Glahn  v.  Von  Glahn. 

(April  Term,  1867.) 

Certiorari  —  when  affidavit  required.  A  suggestion  of  diminution  of 
record,  as  the  basis  for  an  application  for  a  writ  of  certiorari,  should  be  sup- 
ported by  affidavit  showing  the  fact  of  diminution,  where  that  fact  does  not 
appear  from  the  face  of  the  record  itself. 

Mr.  Knowlton,  for  the  plaintiff  in  error,  suggested  a  dimi- 
nution of  the  record  in  this  case,  in  this,  that  the  answer  of 
the  defendant  below  to  the  bill  of  complaint  did  not  appear  in 
the  transcript  of  the  record  returned  into  this  court,  and  asked 
that  a  writ  of  certiorari  be  awarded,  that  the  deficiency  in  the 
record  might  be  supplied. 

Per  Curiam  :  The  transcript  of  the  record  now  before  the 
court  does  not  show  that  there  was  an  answer  filed  in  the  court 
below,  and  the  clerk  has  certified  that  it  is  a  complete  tran- 
script of  the  record.  We  must  presume,  therefore,  that  this  is 
a  complete  transcript,  until  there  is  some  evidence,  as  by  affida- 
vit, to  the  contrary. 

Certiorari  refused. 


Reed  v.  Curry. 

(April  Term,  1864.) 

1.  Certiorari — when  it  will  be  awarded.  When  an  application  for  a  writ 
of  certiorari  is  in  due  form,  and  an  interpolation  of  the  record  is  alleged,  the 
practice  is  to  grant  the  writ,  without  regard  to  the  materiality  of  the  grounds 
upon  which  it  is  asked. 

2.  Same — whether  the  hearing  will  be  delayed  thereby.  The  granting  of  the 
writ  does  not  delay  the  hearing  of  the  cause,  without  a  special  order  to  that 
effect. 

3.  Costs — on  certiorari.  If  it  appears  upon  the  return  to  a  writ  of  cer- 
tiorari, that  the  application  for  the  writ  was  frivolous,  the  party  will  not  be 
allowed  any  costs  therefor. 
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Appeal  from  the  Superior  Court  of  Chicago. 

The  judgment  in  the  court  below,  from  which  this  appeal  was 
taken,  was  entered  upon  default.  It  appears  that  at  the  time 
the  default  was  taken,  the  original  summons  in  the  cause  had 
been  duly  served,  and  was  then  exhibited  to  the  court,  and 
lodged  among  the  papers  of  the  case,  but  was  not  marked 
"  filed  "  by  the  clerk  until  some  days  after  the  judgment  was 
entered,  when,  upon  his  own  motion,  the  clerk  did  mark  the 
summons  "  filed "  as  of  a  day  prior  to  the  entry  of  the  judg- 
ment. And  the  clerk,  in  making  up  the  transcript  of  the 
record,  copied  into  it  the  summons,  with  the  filing  mark  thus 
indorsed  thereon. 

The  appellant,  at  the  present  term,  moved  this  court  to 
award  a  writ  of  certiorari,  directing  the  clerk  of  the  court  below 
to  send  up  a  correct  transcript  of  the  record  and  proceedings  in 
the  court  below ;  insisting  that  the  clerk  of  that  court  had  no 
right  to  mark  the  summons  " filed"  after  the  judgment  by 
default  was  entered,  as  of  a  day  prior  to  the  entry,  and  there- 
fore the  copying  of  the  summons  into  the  transcript  was  an 
interpolation  of  the  record. 

Messrs.  Halves  &  Story,  for  the  motion. 

Messrs.  Hosmer  &  Peck,  contra. 

Per  Curiam:  While  we  do  not  see  the  pertinency  of  the 
grounds  of  this  application  yet,  as  it  is  made  in  due  form,  and 
an  interpolation  is  alleged,  the  practice  is  to  grant  the  writ, 
without  regard  to  the  materiality  of  the  grounds  upon  which 
it  is  asked.  The  granting  of  the  writ  does  not  delay  the  hear- 
ing of  the  cause,  without  a  special  order  to  that  effect.  And  if 
it  appears  upon  the  return  that  the  application  was  frivolous, 
the  party  will  not  be  allowed  any  costs  therefor. 

Writ  of  certiorari  awarded. 
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Holbrook  v.  Nichol  et  al. 


Holbrook  v.  Nichol  et  al 

(April  Term,  1864.) 

Original  papers  —  when  they  will  be  compelled  to  be  produced.  Where  it 
is  made  to  appear  that  an  original  paper  used  on  the  trial  below,  ought  to  be 
inspected  by  this  court,  and  such  paper  is  in  the  hands  of  a  party  to  the  suit, 
a  rule  will  be  entered,  requiring  such  party  to  produce  the  paper  or  show 
cause  why  he  should  not  do  so. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county. 

This  was  an  action  of  ejectment  instituted  in  the  court 
below  by  Holbrook  against  Nichol  and  Prettyman,  during  the 
trial  of  which  the  defendants  offered  in  evidence  a  certified 
copy  of  a  certain  power  of  attorney.  The  plaintiff  made  the 
objection  that  the  copy  offered  contained  certain  erasures, 
interlineations  and  interpolations  which  did  not  formerly 
appear  in  the  record  thereof.  The  court  below  overruled  the 
objection,  and,  the  trial  resulting  adversely  to  Holbrook,  he 
brings  the  cause  to  this  court  upon  writ  of  error,  and  alleges, 
among  other  things,  that  the  Circuit  Court  erred  in  overruling 
his  objection  above  mentioned. 

And  now  the  plaintiff  moves  this  court  for  a  rule  upon  the 
defendant,  Prettyman,  to  produce  to  this  court  the  original 
paper  used  by  him  on  the  trial  in  the  court  below. 

In  support  of  this  motion,  Holbrook  filed  his  affidavit,  setting 
forth  that  it  was  important  this  court  should,  on  the  hearing  of 
this  cause,  have  an  opportunity  to  inspect  such  original  paper, 
for  the  reason  that  the  copy  thereof  in  the  record,  although  a 
correct  copy  so  far  as  the  language  is  concerned,  is  not  a  fac 
simile,  and  does  not  contain  certain  important  evidences  of 
erasures,  interlineations  and  interpolations,  as  the  difference  in 
handwriting,  color  of  the  ink,  their  position,  etc.,  which  do 
appear  in  the  original.  Further,  that  after  the  trial  below, 
Prettyman  took  the  paper  into  his  possession. 
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Cameron  v.  Savage. 

Per  Curiam  :  A  rule  will  be  entered  requiring  the  defendant 
Prettyman  to  produce  to  this  court  the  original  paper  referred 
to,  on  a  day  to  be  named,  or  show  cause  why  he  should  not 
do  so. 

Rule  nid. 


Cameron  v.  Savage. 

(April  Term,  1865.) 

1.  Original  papers  —  when  this  court  will  compel  thei/r  production.  Where 
an  original  paper  used  on  the  trial  below  is  in  the  hands  of  a  party  to  the  suit, 
this  court  may,  in  a  proper  case,  compel  its  production ;  but  when  the  paper  is 
in  the  custody  of  the  court  below,  or  of  its  legal  custodian,  this  court  has  no 
control  over  it. 

2.  Same  —  how  they  may  be  obtained.  When  it  appears  to  be  necessary  that 
this  court  should  have  an  original  paper  used  on  the  trial  below,  for  inspection, 
and  such  paper  is  in  the  custody  of  the  clerk  of  the  court  below,  he  will  be 
requested  to  send  it  up  for  that  purpose,  but  this  court  cannot  compel  him  to 
do  so. 

Mr.  A.  G.  Kjrkpatrick,  for  the  plaintiff  in  error,  moved  for 
a  rule  upon  the  clerk  of  the  court  below,  to  send  up  an  original 
paper  which  was  in  evidence  upon  the  trial,  for  the  inspection 
of  this  court,  it  being  necessary  to  the  proper  consideration  of 
the  case  that  the  court  should  have  that  paper  before  them. 

Per  Curiam  :  This  court  has  no  control  of  the  records  or 
original  papers  in  the  court  below,  and,  therefore,  must  refuse 
the  rule.  We  may  request  the  clerk  to  send  up  the  paper,  and 
no  doubt  he  will  readily  do  so.  The  clerk  of  this  court  will  be 
directed  to  make  that  request.  Where  the  paper  is  in  the 
hands  of  a  party  to  the  suit,  as  in  Holhroolc  v.  JVichol,  decided 
at  April  term,  1864,  we  may,  in  a  proper  case,  compel  its  pro- 
duction. That  is  a  very  different  case  from  this,  where  the 
paper  desired  is  in  the  custody  of  the  Circuit  Court,  or  of  the 
legal  custodian  of  that  court. 

This  court  may  require  transcripts  of  records  and  papers 
appertaining  to  the  cause  in  the  court  below,  in  a  proper  case, 
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upon  writ  of  certiorari  /  but  cannot  properly  control  the  cus- 
tody of  the  records  themselves,  or  of  original  papers  used  upon 

the  trial. 

Motion  denied. 


Sutphen  v.  Cushman. 

(April  Term,  1864.) 

Using  original  papers.  No  rule  is  necessary  to  be  entered  to  enable  a 
party  to  present  original  papers  for  the  examination  of  this  court — such  appli- 
cations are  addressed  to  the  favor  of  the  court. 


Leave  was  asked  to  present  to  the  court,  when  this  cause 
ould  come  on  to  be  heard,  an  original  c 
been  used  on  the  trial  in  the  Circuit  Court. 


should  come  on  to  be  heard,  an  original  certificate  which  had 


Per  Curiam  :  Such  applications  are  addressed  to  the  favor  of 
the  court,  therefore  no  rule  is  required  to  be  entered  to  enable 
the  party  to  accomplish  that  purpose. 


Anonymous. 

(April  Term,  1866.) 


1.  Original  papers — how  procured,  to  be  inspected  in  this  court.  The 
Supreme  Court  cannot  compel  the  clerk  of  the  court  below  to  surrender  to  any 
other  person,  or  to  send  up  to  this  court  original  papers  used  on  the  trial,  and 
which  are  in  his  custody  as  an  officer  of  the  court. 

2.  But  this  court  will,  upon  mere  suggestion  that  the  inspection  of  such 
original  papers  is  important  in  determining  the  rights  of  parties,  request  the 
clerk  of  the  court  below  to  send  them  up  for  that  purpose. 

3.  Or,  perhaps,  upon  proper  application,  the  necessity  of  so  doing  being 
shown,  this  court  would  award  a  subpoena  duces  tecum,  and  thereby  require  the 
clerk  to  appear  in  person  and  produce  the  original  papers  for  the  inspection  of 
the  court. 

Mr.  Scutes  stated  to  the  court  that  upon  the  hearing  of  this 
cause  it  would  be  necessary  to  produce  some  of  the  original 
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papers  used  on  the  trial  below,  with  a  view  to  their  inspection 
by  the  court,  and  the  detection  of  certain  erasures  and  inter- 
lineations appearing  therein,  and  which  do  not  appear  in  the 
transcript,  and  inquired  whether  a  rule  would  be  entered,  upon 
mere  suggestion,  requiring  the  clerk  below,  in  whose  custody 
they  were,  to  send  them  to  this  court,  or  whether  an  application 
for  the  rule  must  be  based  upon  affidavit. 

Per  Curiam  :  the  clerk  of  the  court  below  is  the  legal  custo- 
dian of  the  records  and  files  therein,  and  we  have  no  power  to 
compel  him  to  surrender  them  to  any  other  person.  We  may, 
as  we  often  have  done,  request  the  clerk  to  send  to  us  original 
papers  which  are  in  his  custody,  for  our  inspection,  upon  mere 
suggestion  that  such  inspection  would  be  important  in  deter- 
mining the  rights  of  parties,  and  have  no  doubt  he  will  readily 
comply. 

We  might,  perhaps,  upon  proper  application,  the  necessity 
of  so  doing  being  shown,  award  a  subpoena  duces  tecum,  and 
thereby  require  the  clerk  to  appear  in  person  and  produce  the 
original  papers  for  the  inspection  of  the  court. 

In  this  case  we  will  direct  the  clerk  of  this  court  to  com- 
municate to  the  clerk  below,  the  request  of  the  court  to  send 
up  the  papers,  and  should  that  request  not  be  complied  with, 
counsel  can  then  apply  for  the  subpoena  duces  tecum,  if  he 
desires. 


Anonymous. 

(January  Term,  1864.) 


A  rule  to  JOIN  IN  error  at  a  specified  time  matures  on  the  calling  of  the 
cause,  even  though  that  be  before  the  day  so  specified. 

Counsel  for  the  plaintiff  in  error  moved  for  a  rule  upon  the 
defendant  to  join  in  error  on  some  future  day,  to  be  fixed  by 
the  court. 
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Per  Curt  am  :  The  rule  will  be  entered  ;  counsel  will  observe 
that  a  rule  to  join  in  error  at  a  future  day  will  mature  upon 
the  calling  of  the  cause,  even  though  that  be  on  the  day  the 
rule  ie  entered. 


Higgins  v.  Crosby. 

(April  Term,  1865.) 

Joinder  in  error  allowed,  if  done  instanter,  pending  a  motion  to  reverse 
for  non-joinder,  a  rule  for  joinder  having  expired. 

The  counsel  for  the  plaintiff  in  error  suggested  that  a  rule 
to  join  in  error  had  expired,  and  there  was  no  joinder ;  he 
asked  for  a  default  and  a  reversal  for  non-joinder  in  error. 
The  counsel  for  the  defendant  said  he  had  not  been  aware  of 
the  rule  being  entered,  and  would  join  in  error  instanter,  if 
allowed  to  do  so. 

Per  Curiam  :  The  defendant  may  still  join  in  error,  if  he 
will  do  so  instanter. 

Motion  for  default  denied. 


Elijah  v.  Taylor. 

(April  Term,  1865.) 
Non-joindeb  in  error  —  submission  of  a  cause  ex  parte. 

The  counsel  for  the  plaintiff  in  error  suggested  to  the  court 
that  the  rule  to  join  in  error  heretofore  entered  in  this  case, 
had  expired,  and  there  was  no  joinder,  but  he  desired  a  decision 
upon  the  errors  assigned ;  he  inquired  what  would  be  the  proper 
step  to  take  in  view  of  the  condition  of  the  record. 

Per  Curiam  :  If  the  judgment  below  should  be  reversed  for 
non-joinder   in    error,  no  opinion  would   be   given   upon    the 
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Chiniquy  v.  Deliere.        Truesdale  v.  Ford. 


merits ;  the  counsel  for  the  plaintiff  in  error  can,  however, 
submit  the  case  upon  his  part,  and  we  will  decide  it  without 
the  joinder  in  error.     And  that  was  done. 


Chiniquy  v.  Deliere. 

(April  Term,  1865.) 

Notice  must  be  given  to  the  opposite  party,  before  a  motion  will  be  enter- 
tained to  set  aside  an  order  of  reversal  for  non-joinder  in  error,  upon  the  ground 
that  there  was  an  oral  agreement  to  argue  the  cause  during  the  term. 

The  judgment  below  having  been  reversed  for  non-joinder 
in  error,  Mr.  Lake,  for  the  defendant,  moved  to  set  aside  the 
order  of  reversal,  it  being  shown  by  affidavit  that  under  an 
oral  agreement  the  cause  was  to  be  argued  during  the  term. 

Per  Curiam  :  The  opposite  counsel  not  being  present,  notice 
must  be  given  before  we  can  entertain  the  motion. 

Subsequently,  the  motion  was  allowed  by  consent,  and  leave 
given  the  defendant  to  join  in  error. 


Truesdale  v.  Ford. 

(April  Term,  1865.) 

Reversal  for  non-joinder  in.  error — waiver  thereof.  The  right  to 
insist  upon  a  reversal  of  a  judgment  for  non-joinder  in  error,  is  waived  by  the 
defendant  filing  briefs  in  the  cause. 

This  cause  being  reached  upon  the  first  call  of  the  docket, 
Mr.  Cooper,  counsel  for  the  plaintiff  in  error,  said  he  was  ready 
to  proceed  in  the  argument,  and  that  briefs  had  been  filed  by 
both  parties,  but  as  there  was  no  joinder  in  error  in  compliance 
with  a  rule  taken  for  that  purpose,  he  moved  that  the  judgment 
below  be  reversed  for  non-joinder  in  error. 
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Per  Curiam  :  We  think  the  plaintiff  has  waived  his  right  to 
insist  upon  a  reversal  for  non-joinder,  by  filing  briefs  in  the 
cause.     So  the  counsel  will  proceed  with  the  argument. 


Brown  v.  Keller. 

(April  Term,  1864.) 

1.  Notice — and  delay  in  moving  to  set  aside  reversal  for  non-joinder  in  error. 
On  application  at  a  late  day  in  the  next  term  after  a  judgment  was  reversed 
for  non-joinder  in  error,  to  set  aside  such  judgment,  the  application  was  deemed 
fatally  defective  because  no  notice  was  given,  and  no  reason  shown  for  the 
delay  in  making  the  motion. 

2.  Reversal  for  non-joinder  in  error — honor  of  the  attorney  relied 
upon.  Every  counsel,  in  asking  a  reversal  for  non-joinder  in  error,  pledges 
his  personal  and  professional  honor  to  the  court  that  the  papers  on  file  are  suf- 
ficient to  entitle  him  to  the  order ;  and  the  procuring  of  such  an  order  when 
the  scire  facias  was  not  served  in  proper  time  to  warrant  it,  is  a  gross  fraud 
upon  the  court. 

3.  Same: — will  be  set  aside  when  improperly  entered.  An  order  of  reversal 
obtained  under  such  circumstances  will  be  set  aside  by  the  court  on  its  own 
motion,  whenever  its  attention  is  called  to  it. 

This  cause  was  reversed  at  the  April  Term,  1863,  of  this 
court,  for  non-joinder  in  error.  On  the  thirty-eighth  day  of 
the  April  Term,  1864,  Mr.  Redfield,  for  the  defendant  in 
error,  moved  the  court  to  set  aside  the  reversal,  upon  the 
ground  that  the  scire  facias  was  not  served  ten  days  before 
the  term  at  which  the  judgment  of  reversal  was  entered. 

Per  Curt  am  :  No  notice  has  been  given  of  this  application, 
and  no  reason  has  been  shown  why  it  has  not  been  made  at  an 
earlier  day ;  the  application,  in  these  respects,  is  fatally  defect- 
ive. But  the  court,  upon  its  own  motion,  will  set  aside  the 
reversal  for  the  non-joinder.  Every  counsel,  in  asking  for  such 
an  order,  pledges  his  personal  and  professional  honor  to  the 
court,  that  the  papers  which  are  on  file  are  sufficient  to  entitle 
him  to  the  order ;  and  the  procuring  of  such  an  order,  when 
6 — 40th  III. 
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the  papers  on  file  did  not  warrant  it,  was  a  gross  fraud  upon 
the  court.  An  order  obtained  under  such  circumstances  will 
be  set  aside  whenever  the  attention  of  the  court  is  called  to  it. 

Order  setting  aside  the  reversal  for  non-joinder. 


Austin  et  al.  v.  Bainter. 

(January  Term,  1866.) 

1.  Plea  of  matter  of  fact  waives  the  right  to  join  in  error.  Should  a 
defendant  plead  a  release  of  errors,  and  be  unable  to  sustain  his  plea,  he  will 
not  afterward  be  allowed  to  join  in  error. 

2.  Trial  of  issue  of  fact.  An  issue  of  fact  upon  a  plea  of  release  of 
errors  cannot  be  tried  in  the  Supreme  Court  except  by  consent  of  parties. 

3.  And  even  if  there  be  such  consent,  this  court  will  not  hear  oral  testi- 
mony, but  will  only  try  the  issue  upon  evidence  in  writing. 

4.  Should  there  be  no  consent,  or  if  the  evidence  is  not  to  be  presented  in 
writing,  the  court  will  direct  the  issue  to  be  sent  to  the  court  from  which  the 
eauee  was  brought,  to  be  there  tried  by  a  jury,  and  their  finding  to  be  certified 
to  this  court. 

5.  Evidence — of  parol  and  record  evidence  on  an  issue  on  plea  of  release  of 
errors.  On  an  issue  upon  a  plea  of  release  of  errors,  alleging  that  the  decree 
was  entered  in  the  court  below  by  consent  of  parties,  a  mere  naked  consent 
that  the  decree  should  be  rendered  in  a  particular  manner  can  only  be  shown 
by  the  decree  itself,  in  bar  of  a  writ  of  error. 

6.  But  acts  in  pais,  occurring  either  before  or  after  the  rendition  of  the 
decree  to  reverse  which  the  writ  of  error  was  sued  out,  which  would  make  it 
fraudulent  in  either  party  to  seek  a  reversal  of  the  decree,  may  be  pleaded  in 
bar  of  the  writ. 

7.  If  a  valuable  consideration  moved  from  the  defendant  in  error  to  the 
plaintiff  in  error,  as  an  inducement  to  the  latter  to  consent  to  the  decree 
sought  to  be  reversed,  and  if,  upon  such  consideration,  the  plaintiff  in  error 
did  consent,  these  facts  may  be  shown,  independently  of  the  decree,  in  bar  of 
the  writ. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county. 

Mr.  Jackson  Gremshaw,  for  the  defendant  in  error,  asked 
the  court  if  he  should  file  a  plea  of  release  of  errors,  and  be 
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unable  to  sustain  the  plea,  whether  he  would  then  be  allowed 
to  join  in  error. 

Per  Curiam:  The  assignment  of  errors  is  a  declaration,  and 
the  joinder  in  error  is  a  demurrer  thereto  ;  no  rule  of  pleading 
allows  a  demurrer  after  pleading  a  matter  of  fact. 

Mr.  Grimshaw  then  asked  how  an  issue  of  fact  formed  upon 
a  plea  of  release  of  errors,  would  be  tried. 

Per  Curiam  :  The  issue  of  fact  cannot  be  tried  in  this  court 
except  by  consent.  Should  the  parties  consent,  we  will  try 
the  issue  upon  evidence  in  writing,  but  we  will  not  hear  oral 
testimony.  Should  the  parties  not  consent  to  have  the  issue 
tried  by  this  court,  or,  if  the  evidence  is  not  to  be  presented 
in  writing,  we  will  direct  the  issue  to  be  sent  to  the  Circuit 
Court  to  which  this  writ  of  error  was  sued  out,  to  be  there  tried 
by  a  jury,  and  their  finding  certified  to  this  court. 

Subsequently,  the  defendant  in  error  filed  pleas  one  and  two, 
as  follows : 

1.  Defendant  in  error,  by  his  attorneys,  Grimshaw  &  Wil- 
liams, says,  as  to  all  the  said  errors  assigned  by  said  plaintiffs, 
except  the  error  number  six,  that  plaintiff's  in  error  their  writ 
of  error  to  maintain  ought  not,  because  he  says  that  the  errors 
in  said  record  apparent,  if  any  (except  said  sixth  assignment), 
heretofore,  to  wit,  on  the  15th  day  of  March,  A.  D.  1862,  at, 
to  wit,  Hancock  county  aforesaid,  to  wit,  in  said  second  grand 
division  of  Illinois,  were  by  the  parties  released  and  for  naught 
held,  and  this  he  is  ready  to  verify,  etc.  And  as  to  said  sixth 
assignment  there  is  no  error. 

Wherefore  defendant  prays  that  said  decree  be  in  all  respects 
affirmed,  etc. 

2.  And  for  further  plea  in  this  behalf  said  defendant  in  error 
says  that  plaintiffs  in  error  their  said  writ  of  error  to  maintain 
ought  not,  because  he  says  that  the  decree  in  said  cause  upcu 
which  said  supposed  -errors  are  assigned,  except  assignment 
number  six,  and  said  writ  issued,  heretofore,  to  wit,  on  March 
15,  1862,  to  wit,  at  Hancock  county  aforesaid,  and  within  said 
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second  grand  division,  was  then  and  there  rendered  and  entered 
by  the  Circuit  Court  of  Hancock  county,  Illinois,  in  said  cause 
by  consent  of  parties  and  for  a  valuable  consideration  then  and 
there  received  by  plaintiffs  in  error,  in  the  form  and  shape  in 
which  it  appears  in  the  record  in  this  cause,  and  this  he  is 
ready  to  verify,  etc.  And  as  to  said  sixth  assignment  there 
is  joinder  in  error,  etc. 

Wherefore  defendant  prays  that  said  record  be  in  all  respects 
affirmed. 

To  these  pleas  a  demurrer  was  interposed,  in  support  of 
which  Messrs.  Skinner  &  Marsh,  for  the  plaintiffs  in  error, 
took  the  objections,  that  the  first  plea  alleges  a  special  manner 
of  release,  "  by  agreement  of  parties."  The  question  to  be 
presented  by  the  pleadings,  is,  release  or  no  release,  not  an 
agreement  which  may  or  may  not  be  a  release.  The  only  good 
plea  is  one  that  alleges  that  the  plaintiffs  in  error  did  release 
the  errors  in  the  record,  or  that  pleads  the  deed  out  of  which, 
as  matter  of  law,  the  release  arises ;  then  the  execution  of 
the  deed,  or  the  alleged  release,  may  be  directly  traversed  ; 
second,  the  plea  should  be  certain,  and  should  not  contradict 
the  record.  The  decree,  by  the  record,  appears  to  have  been 
rendered  on  the  15th  day  of  March,  1862.  The  plea  alleges 
the  "  agreement  "  to  have  been  made  on  that  day,  and  does  not 
allege  that  it  was  made  after  the  decree  was  rendered.  It  may 
have  been  made  before  the  decree,  and  before  any  errors  inter- 
vened ;  third,  the  plea  contains  a  joinder  in  error  to  the  sixtli 
Assignment,  and  presents  for  trial  by  jury,  the  question  whether 
that  error  is  well  assigned.  The  same  objections  were  taken 
to  the  second  plea ;  and,  fourth,  the  second  plea  contradicts  the 
record,  in  alleging  the  decree  was  entered  by  consent,  when 
the  decree  itself  shows  it  was  rendered  on  a  hearing  upon  plead- 
ings and  proofs.  Counsel  also  insisted  that  two  pleas  of  release 
of   errors   should  not  be   allowed,    and  defendant  should   be 

required  to  elect. 

* 

Messrs.  Grimshaw  &  Williams,  contra,  contended  the  first 
pica  is  a  sufficiently  technical  plea  of  release  of  errors;  and 
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the  second  plea  is  the   :dea  or'  decree  by  consent  indicated  in 
Turner  v.  Berry,  3  Gfm,  546. 

Subsequently,  the  defendant  in  error  took  leave  to  tile  the 
following  amended  pleas : 

1.  Defendant  in  error  says  as  to  all  the  errors  assigned  by 
said  plaintiffs  (except  the  error  No.  6,  on  which  there  is 
joinder)  their  writ  of  error  to  maintain  they  ought  not,  because 
he  says  that  the  errors  in  said  record  apparent,  if  any  (except 
said  sixth  assignment),  heretofore,  to  wit,  on  the  15th  day  of 
March,  A.  D.  1862,  at,  to  wit,  Hancock  county  aforesaid,  to 
wit,  in  said  second  grand  division  of  Illinois,  were  by  the  par- 
ties released  and  for  naught  held,  and  this  he  is  ready  to  verify, 
*fcc.  Wherefore,  defendant  prays  that  said  decree  be  affirmed, 
etc. 

2.  And  for  further  plea,  by  leave,  etc.,  defendant  in  error 
says  that  plaintiffs  in  error  their  writ  of  error  to  maintain 
ought  not,  because,  he  says  that  the  decree  in  said  cause  upon 
which  said  supposed  errors  are  assigned  (except  the  sixth,  in 
which  there  is  joinder),  and  upon  which  said  writ  of  error 
issued,  heretofore,  to  wit,  on  the  15th  of  March,  A.  D.  1862,  to 
wit,  at  Hancock  county,  Illinois,  and  in  said  second  grand 
division  of  Illinois,  was  then  and  there,  for  a  valuable  consid- 
eration, received  and  accepted  by  said  plaintiffs  in  error,  rendered 
and  entered  by  said  Circuit  Court  of  Hancock  County,  Illinois, 
in  said  cause,  by  consent  of  the  parties  to  said  suit,  and  to  this 
present  suit  in  error,  in  the  form  and  shape  in  which  it  now 
appears  in  the  record  in  this  cause,  and  that  said  plaintiffs  in 
error  have  fully  received  the  benefit  of  the  consideration  for  the 
consent  on  their  part  to  the  entering  of  the  decree  aforesaid, 
and  consented  in  consideration  thereof  to  waive  all  errors  in 
this  case  —  and  this  defendant  is  ready  to  verify  —  wherefore, 
etc. 

To  the  first  amended  plea  a  replication  was  filed,  traversing 
the  allegation  as  to  a  release  of  errors,  and  issue  was  joined 
thereon.  To  the  second  amended  plea  the  plaintiffs  in  ericr 
demurred,  upon  these  grounds  : 
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First.  That  the  plea  contradicts  the  record  in  alleging  the 
decree  was  entered  by  consent,  when  the  decree  itself  shows  it 
was  rendered  upon  a  hearing  on  the  pleadings  and  proofs. 

Second.  That  it  does  not  plead  facts,  but  argumentative  con- 
cl  usions. 

Messrs.  Geimshaw  &  Williams,  in  support  of  the  second 
amended  plea,  cited  Smucker  v.  Hatfield,  21  111.  267 ;  2  Tidd's 
Frac.  117;  Perm  v.  Ifersey,  19  111.  296. 

The  court,  in  overruling  the  demurrer  to  the  second  amended 
plea,  said :  The  court  are  of  opinion  that  a  mere  naked  consent 
in  the  Circuit  Court,  that  a  decree  shall  be  rendered  in  a  par« 
ticular  manner  can  only  be  shown  by  the  decree  itself,  in  bar  o^ 
a  writ  of  error.  But  they  are  further  of  opinion  that  acts  in 
pais,  occurring  either  before  or  after  the  rendition  of  the  decree, 
which  would  make  it  fraudulent  in  either  party  to  seek  a 
reversal  of  the  decree  may  be  pleaded  in  bar  of  the  writ.  In 
the  case  at  bar,  if  a  valuable  consideration  moved  from  the 
defendant  in  error  to  the  plaintiff  in  error,  as  an  inducement  to 
the  latter  to  consent  to  the  decree  in  question,  and  if,  upon  such 
consideration,  the  plaintiff  in  error  did  consent,  —  these  facts 
may  be  shown,  independently  of  the  decree,  in  bar  of  the  writ. 
The  evidence,  however,  must  be  clear ;  and  this  court,  while  it 
sends  the  issue  to  Hancock  county  for  trial,  will  direct  the 
evidence  to  be  preserved  in  the  record  and  certified  to  this 
court,  with  leave  to  either  party  to  move,  in  this  court,  to  set 
aside  the  verdict,  if  not  sustained  by  the  evidence. 

Thereupon,  the  plaintiff  in  error  replied  to  the  second 
amended  plea,  traversing  the  allegations  therein,  and  issue  was 
joined. 
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The  People  ex  rel.  Baldwin  v.  Young  et  al. 

(April  Term,  1865.) 

Trial  of  issues  of  fact  in  the  Supreme  Court.  Where  an  issue  of  fact  ia 
formed  in  a  proceeding  in  this  court  for  a  mandamus,  if  it  be  upon  nul  tiel  record, 
it  may  be  tried  in  this  court ;  but,  if  it  involves  facts  outside  of  the  record,  it 
must  be  sent  to  some  other  court  of  appropriate  jurisdiction,  where  the  issue 
can  be  tried  by  a  jury,  and  the  verdict  certified  back  to  this  court. 

This  is  upon  petition  for  mandamus.  Mr.  B.  F.  Parks,  for 
the  petitioner,  suggested  to  the  court  that  an  issue  of  fact  was 
made  up,  and  inquired  whether  the  issue  would  be  tried  in 
this  court. 

Per  Curiam  :  The  issue  of  fact  will  not  be  tried  in  this  court. 
If  the  issue  were  upon  nul  tiel  record,  then,  as  it  would  be 
tried  by  the  record,  the  issue  could  be  settled  here.  But,  where 
the  issue,  as  in  this  case,  involves  facts  outside  of  the  record,  it 
must  be  sent  to  some  Circuit  Court,  or  other  court  of  appropri- 
ate jurisdiction,  where  rjta  issue  can  be  tried  by  a  jury,  and  the 
verdict  certified  back  to  as.     It  will  be  ordered  accordingly. 

Subsequently,  on  motion  of  the  petitioner,  leave  was  given 
him  to  withdraw  his  replication  and  demur  to  the  return. 


The   People  ex  rel.  Prettyman  v.  Supervisors  op 
Logan  County. 

(September  Term,  1867.) 

Issues  of  faci  ts  supreme  court  —  on  return  to  alternative  mandamus — 
how  tried.  Where  issues  of  fact  are  formed  upon  a  return  to  an  alternative 
writ  of  mandamus,  if  the  evidence  is  matter  of  record,  the  issues  may  be  tried 
by  this  court ;  but  if  the  evidence  rests  in  parol,  they  will  be  sent  to  some 
Circuit  Court  or  other  court  of  appropriate  jurisdiction,  for  trial  by  a  jury. 
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Cooley  v.  Willard. 

This  was  an  application  to  this  court  for  a  writ  of  man- 
damus. An  alternative  writ  was  awarded,  and  a  return  made 
thereto,  whereupon 

Mr.  John  M.  Palmer,  for  the  respondents,  inquired  of  the 
court  in  what  mode  the  issues  of  fact  would  be  tried,  should 
any  be  made  up  on  the  return  to  the  alternative  writ. 

Per  Curiam  :  The  issues  will  be  tried  in  the  same  manner  as 
in  other  cases  where  issues  of  fact  are  formed  in  this  court. 
If  the  evidence  to  be  introduced  is  matter  of  record,  the  issues 
may  be  tried  here ;  but  if  the  evidence  rests  in  paro],  we  will 
send  the  issues  to  some  Circuit  Court  or  other  court  of  appro- 
priate jurisdiction,  there  to  be  tried  by  a  jury,  and  direct  their 
verdict  to  be  certified  to  this  court. 


Cooley  v.  Willard 

(April  Term,  1865.; 

Release  fo  eiuHOXS  —  dismissal  of  a  bill  in  chancery  for  an  injunction 
absolutely,  and  a  dismissal  "  without  prejudice."  Although  a  wide  difference 
exists  between  the  dismissal  of  a  bill  in  chancery,  absolutely,  upon  the  hear- 
ing, and  its  dismissal  "without  prejudice,"  in  its  bearing  upon  the  question 
whether  the  complainant  is  concluded  in  his  right  to  sue  again,  yet  that  dia 
tinction  does  not  obtain  in  reference  to  a  plea  of  release  of  errors,  alleging  that 
the  judgment  sought  to  be  reversed  had  been  enjoined  at  the  suit  of  the  plaint- 
iff in  error,  and  that  the  suit  in  chancery  in  which  the  injunction  was  issued 
had  been  dismissed. 

This  was  a  writ  of  error  prosecuted  from  a  judgment  at  law 
rendered  in  the  Circuit  Court  of  Will  county. 

The  defendant  in  error  pleaded  that  a  writ  of  injunction  had 
been  sued  out  of  the  said  Circuit  Court  at  the  instance  of  the 
defendant  in  the  judgment,  enjoining  the  same,  and  that 
thereby  all  errors  in  the  proceedings  at  law  were  released. 
The  plea,  in  referring  to  the  disposition  which  had  been  made 
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of  the  suit  in  chancery  in  which  the  injunction  was  issued, 
alleged  that  "  the  said  bill  of  complaint  was  afterward,  on  the 
hearing  of  said  cause  in  chancery,  dismissed  by  said  Will 
county  Circuit  Court,"  etc. 

The  plaintiff  in  error  replied,  nul  tiel  record. 

It  appeared  from  the  record  of  the  proceedings  in  chancery, 
that  the  suit  was  "dismissed  without  prejudice"  and  it  was 
insisted  this  was  a  fatal  variance  between  the  record  set  out  in 
the  plea  and  the  one  produced  in  evidence  in  support  of  the 
plea. 

Per  Curiam  :  It  is  understood  that  a  wide  difference  exists 
between  the  dismissal  of  a  bill  in  chancery,  absolutely,  upon 
the  hearing  of  a  cause,  and  its  dismissal  "  without  prejudice," 
in  its  bearing  upon  the  question  whether  the  complainant  is 
concluded  in  reference  to  the  subject-matter  of  his  complaint. 

But  for  the  purposes  of  this  issue,  we  do  not  think  that  dis- 
tinction should  obtain ;  there  is  no  such  variance  between  the 
record  set  out  and  that  produced  in  evidence,  as  to  defeat  the 
plea.  We  find  the  ise^e  for  the  defendant,  and  dismiss  the 
writ  of  error. 


St.  L.,  A,  and  T.  H.  R  R.  Co.  v.  Todd. 

(January  Term,  1865.) 

Release  of  errors — oy  reason  of  an  injunction.  Where  a  party  against 
whom  a  judgment  has  been  rendered,  obtains  an  injunction  by  which  he  seeks 
only  to  stay  proceedings  subsequent  to  the  judgment,  as  to  restrain  the  plaint- 
iff from  further  proceedings  under  an  execution  issued  upon  such  judgment, 
the  granting  of  such  injunction  will  not  operate  as  a  release  of  errors  in  the 
proceedings  in  the  suit  at  law  prior  to  and  including  the  judgment. 

Samuel  Todd  instituted  an  action  of  trespass  on  the  case 
against  The  St.  Louis,  Alton  and  Terre  Haute  Railroad  Com 
pany,  to  the  September  Term,  1864,  of  the  Circuit  Court  of 
Coles  county,  and  the  trial  thereof  resulted  in  a  judgment  in 
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tkvor  of  the  plaintiff  below  for  the  sum  of  two  hundred  and 
fifty  dollars  damages,  and  his  costs  of  suit. 

On  the  twenty-fifth  of  the  October  following,  an  execution 
was  sued  out  upon  that  judgment,  and  placed  in  the  hands  of 
the  sheriff,  who  levied  the  same  upon  certain  personal  property 
cf  the  company. 

Before  any  sale  had  taken  place  under  the  levy,  the  com- 
pany exhibited  their  bill  in  chancery  in  V,s  Circuit  Court, 
setting  up,  in  substance,  that  the  proceedings  m  the  suit  at  law 
were  erroneous,  but  there  would  not  be  sufficient  time  to 
procure  a  transcript  of  those  proceedings  and  apply  for  a  super- 
sedeas, before  a  sale  would  be  made  of  the  property  levied 
upon  by  virtue  of  the  execution ;  and  moreover,  it  was  alleged 
in  the  bill  that  the  company  held  real  estate  situate  in  Coles 
county  at  the  time  the  levy  was  made  upon  the  personal  prop- 
erty, and  it  was  insisted  the  real  estate  should  have  been  levied 
upon  and  exhausted  before  a  levy  cc:2d  properly  be  made  upon 
personalty.  Todd  and  the  sheriff  and  others  were  made 
parties  defendant,  and  the  bill  concluded  with  a  prayer  for  an 
injunction,  as  follows :  "  And  that  in  the  mean  time  your 
Honor  order  the  issuance  of  an  injunction,  addressed  to  the 
above  parties  and  all  persons  acting  through  or  under  them, 
restraining  them  from  the  sale  of  said  property,  or  from  any 
other  act,  whereby  any  further  action  may  be  taken  with  said 
execution  in  the  premises  until  the  hearing  of  said  cause  in 
this  behalf;  and  that  on  the  hearing,  your  Honor  decree  a 
release  of  said  property,  and  the  payment  by  said  parties  to 
orator  the  damages  arising  by  reason  of  the  wrongful  levy  of 
said  execution  on  said  personal  property,  and  its  detention,"  etc. 

The  master  in  chancery  ordered  the  clerk  to  "  issue  a  writ 
of  injunction  in  this  cause  in  conformity  with  the  prayer  of  the 
bill ; "  which  was  accordingly  done,  and  served  upon  the  parties. 

Afterward,  the  company  brought  the  original  suit  at  law  to 
the  Supreme  Court,  upon  writ  of  error ;  and  at  the  January 
Term,  1865,  of  this  court,  Todd,  the  defendant  in  error,  inter- 
posed a  plea,  setting  up  the  granting  of  the  injunction,  and 
claiming  that   it  was  a  stay  of  the  judgment  at  law,  and 
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operated  as  a  release  of  all  errors  in  the  proceedings  in  that 
suit.  An  issue  was  formed,  and  the  question  presented  is,  did 
the  granting  of  the  injunction  in  this  case  operate  to  release 
the  errors  in  the  proceedings  in  the  suit  at  law  ? 

Mr.  George  W.  Parker,  for  the  plaintiff  in  error. 

Messrs.  O.  B.  Fickle*  and  John  Scholfield,  for  the  defend 
ant  in  error. 

Per  Curt  am  :  We  are  of  opinion,  that  the  granting  of  the 
injunction  in  this  case  did  not  operate  as  a  release  of  errors  in 
the  proceedings  in  the  suit  at  law  prior  to  and  including  the 
judgment.  The  bill  simply  prayed  for  an  injunction  to  restrain 
the  plaintiff  in  the  judgment  from  further  proceedings  under  his 
execution,  and  did  not  seek  in  any  way  to  stay  the  judgment. 
In  the  case  of  McConnell  et  al.  v.  Ayres,  3  Scam.  210,  this 
court  drew  the  distinction  between  the  granting  of  an  injunc- 
tion to  stay  proceedings  prior  to  the  judgment,  and  an  injunction 
of  the  judgment  itself.  In  that  case  the  court  said  :  "  Although 
upon  the  filing  a  bill  of  discovery,  an  injunction  to  stay  pro- 
ceedings at  law  should  be  granted,  yet  that  would  not  operate 
as  a  release  of  errors,  because,  to  produce  that  effect,  there 
must  be,  according  to  the  statute,  an  injunction  of  a  judgment 
at  law;  and  where  no  judgment  has  been  rendered,  the  pro- 
ceedings in  their  incipient  stage  only  are  stayed." 

The  same  distinction  holds  good,  where,  by  the  injunction, 
it  is  sought  only  to  stay  proceedings  subsequent  to  the  judg- 
ment, and  which  does  not  at  all  affect  the  judgment  itself.  As 
was  said  in  the  case  cited,  in  order  that  the  granting  of  an 
injunction  shall  operate  as  a  release  of  errors,  there  must  be, 
according  to  the  statute,  an  injunction  of  a  judgment  at  law. 
Such  not  being  the  case  here,  the  issue  will  be  found  for  the 
plaintiffs  in  error. 

The  defendant  has  leave  to  join  in  error. 
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Gecum  v.  Dean.        Wilder  et  al.  v.  House. 


Gecum  v.  Dean. 

(April  Term,  1867.) 

Motion  to  exclude  papers  from  the  record.  Where  papers  are  improperly 
incorporated  in  the  record,  objections  to  them  will  be  considered  upon  the 
hearing ;  but  a  preliminary  motion  to  exclude  them  from  the  record  will  not 
be  entertained. 

Counsel  moved  the  court  to  exclude  certain  papers  from  the 
record. 

Per  Curiam  :  We  will  not  consider  the  subject  of  the  motion 
at  this  time ;  on  the  hearing  of  the  cause  the  party  will  have 
the  benefit  of  his  objections  to  those  papers,  if  they  are  not 
proper  to  be  considered. 


Wilks#  e>  al.  v.  House. 

CAprC  Term,  1867.) 

Amendment  op  record  —  cannot  be  made  by  the  Supreme  Court.  This 
court  will  not  undertake  to  amend  or  correct  the  record  of  the  court  below. 
So  if  it  appears  from  the  face  of  the  record  that  a  bill  of  exceptions  is  properly 
incorporated  therein,  when  the  fact  is  otherwise,  application  must  be  made  to 
the  court  below,  upon  proper  notice,  to  reform  the  record  in  that  regard. 

The  defendant  in  error  in  this  case  moved  the  court  to  strike 
the  bill  of  exceptions  from  the  record,  because,  as  was  alleged, 
the  order  of  the  court  below  required  the  bill  of  exceptions  to 
be  filed  within  ten  days  after  the  17th  day  of  March,  1866, 
while,  in  fact,  it  was  not  filed  until  the  month  of  October  fol- 
lowing ;  and  the  affidavit  of  the  clerk  of  the  Circuit  Court  was 
filed  in  support  of  the  motion.     . 

Per  Curiam  :  This  bill  of  exceptions  appears  to  have  been 
properly  signed  by  the  judge  at  the  term  at  which  the  cause 
was  tried,  and  filed  within  the  time  allowed  for  that  purpose. 
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We  cannot,  therefore,  alter  the  record  upon  affidavits.  If  there 
is  any  irregularity  in  the  making  or  filing  of  the  bill  of  excep- 
tions, application  should  be  made,  upon  notice  to  the  opposite 
party,  to  the  court  below  to  correct  the  record.  The  record,  as 
certified  to  this  court,  imports  verity,  and  we  will  not  under- 
take to  reform  it ;  that  belongs  alone  to  the  court  where  the 
record  was  made  and  the  cause  was  tried. 

Motion  denied. 


The  People  ex  rel.  Vosburgh  v.  John  A.  Jameson,  one 
of  the  Judges  of  the  Superior  Court  of  Chicago. 

(September  Term,  1867.) 

1.  Mandamus  —  to  compel  a  judge  to  sign  a  bill  of  exceptions.  The  Supreme 
Court  has  jurisdiction  to  grant  a  writ  of  mandamus  to  compel  a  judge  of  an 
inferior  court  to  sign  a  bill  of  exceptions. 

2.  But  the  judge  to  whom  the  bill  is  offered  must  be  the  exclusive  judge 
as  to  its  correctness,  and  will  not  be  compelled  to  sign  a  bill  which  he  believes 
does  not  contain  the  truth. 

This  was  an  application  to  this  court  for  a  writ  of  man 
damns,  in  the  name  of  the  people,  on  the  relation  of  John  S. 
Vosburgh  against  John  A.  Jameson,  one  of  the  judges  of  the 
Superior  Court  of  Chicago,  to  compel  him  to  sign  an  amended 
bill  of  exceptions. 

It  appears  that  on  the  trial  in  the  Superior  Court  of  a  cause 
wherein  John  S.  Yosburgh  was  plaintiff  and  The  Chicago  and 
Great  Eastern  Railway  Company  was  defendant,  at  which 
Judge  Jameson  presided,  among  other  witnesses  Augustus 
Wallbaum  was  introduced  and  testified.  The  trial  resulted 
adversely  to  the  defendant,  and,  preparatory  to  bringing  the 
case  to  this  court  for  a  review,  a  bill  of  exceptions  was  prepared 
purporting  to  embody  the  evidence  given,  which  was  signed 
and  sealed  by  the  judge.  Subsequently,  Yosburgh,  being  dis- 
satisfied with  the  statement  of  the  testimony  of  the  witness 
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Wallbaum,  as  presented  in  the  original  bill  of  exceptions,  pre- 
pared an  amended  bill  of  exceptions,  giving  a  different  state- 
ment of  the  testimony  of  that  witness,  and  presented  the  same 
to  Judge  Jameson  to  be  signed  and  sealed  by  him,  which  he 
refused  to  do.  And  thereupon,  Vosburgh  applied  to  this  court 
for  a  writ  of  mandamus  to  compel  the  judge  who  tried  the 
cause  to  sign  the  amended  bill  of  exceptions. 

The  issuing  of  an  alternative  writ  was  waived,  the  following 
statement  by  Judge  Jameson  being  taken  as  a  return,  upon 
which  the  relator  moved  for  a  peremptory  writ  of  mandamus. 

This  is  the  statement  of  Judge  Jameson  : 

"  To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 
State  of  Illinois : 

"  I,  John  A.  Jameson,  to  whom  the  annexed  writ  is  directed, 
having  declined  to  sign  and  seal  the  bill  of  exceptions  copied 
into  said  writ,  respectfully  return  said  writ  to  your  honorable 
court  with  the  reasons  that  have  governed  my  action. 

"  The  cause  named  in  said  writ  is  now  pending  in  your 
honorable  court,  on  appeal  taken  by  the  defendant  below,  and 
the  record  will  show  the  bill  of  exceptions  which  I  did  sign 
and  seal,  and  to  it  I  refer  for  its  contents. 

"  When  the  bill  of  exceptions  was  presented  to  me  by  the 
defendant  below,  I  understood  it  had  been  for  a  considerable 
time  in  the  hands  of  the  plaintiffs  counsel,  and  there  was  no 
disagreement,  except  as  to  the  statement  of  the  last  offer  of 
proof  to  be  made  by  the  witness  Wallbaum.  The  defendant's 
counsel  insisted  the  statement  in  the  bill  of  exceptions  pre- 
sented by  them  was  accurate,  while  the  plaintiff's  counsel 
objected,  and  insisted  it  should  be  changed  so  as  to  make  it 
substantially  as  in  the  attached  writ. 

"  I  had  no  memoranda  of  the  disputed  matter,  and  no 
recollection  about  it  that  was  at  all  satisfactory  to  my  own 
mind. 

"  I  listened  patiently  and  carefully  to  the  statement  made 
by  the  counsel  of  both  parties,  and  was  still  uncertain  as  to 
what  the  fact  was. 
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"  There  had  been  a  phonographic  reporter  present  during 
the  time  the  testimony  was  being  taken  (though  different 
reporters  were  there  at  different  times).  I  sent  for  Mr.  S.  W. 
Burnham,  the  reporter  who  was  present  at  the  time  the  dis- 
puted matter  occurred ;  he  appeared,  bringing  his  original 
writing,  made  at  the  time  by  him,  and  I  examined  him  fully 
as  to  the  certainty  of  the  signs  used  by  him,  the  probability 
of  a  mistake  in  writing  what  occurred,  and  whether  there 
could  be  any  real  difference  in  the  reading  by  different  persons  ; 
after  being  satisfied  as  to  those  matters,  I  heard  the  reporter 
read  his  original  writing,  myself  reading  the  bill  of  exceptions 
as  presented,  and  found  the  two  to  correspond  exactly  as  to 
the  disputed  matter. 

"  I  have  known  Mr.  Burnham  as  a  reporter  for  nearly  two 
years,  he  has  frequently  taken  testimony  in  cases  before  me, 
and  I  had  and  have  full  confidence  in  his  capacity  as  a  reporter, 
and  his  integrity  as  a  man. 

"  After  giving  the  matter  the  most  careful  consideration,  I 
concluded  the  bill  of  exceptions  as  presented  by  the  defendant 
was  correct,  and  I  therefore  signed  and  sealed  it,  and  of  course 
refused  to  sign  and  seal  the  one  copied  into  the  attached  writ 
when  it  was  afterward  presented  to  me.  Attached  hereto, 
and  to  be  regarded  as  part  of  this  return,  will  be  found  the 
affidavits  of  Robert  Jones  and  George  Gardner,  the  attorneys 
in  said  cause  for  the  defendant,  and  that  of  Sherburne  W. 
Burnham,  the  reporter  above  mentioned. 

"  Since  the  bill  of  exceptions,  as  presented  by  defendant's 
counsel,  was  signed  by  me,  I  have  also  examined  the  witness 
Wallbaum,  who  was  out  of  the  city  at  the  time  said  bill  was 
signed,  and  from  his  recollection  of  the  questions  and  answers 
put  to  and  made  by  him,  the  probability  that  the  bill  signed 
by  me  is  correct,  is  to  my  mind  much  increased. 

"lam  still  satisfied  with  the  conclusion  at  which  I  arrived, 
and  will  not  change  the  record  in  said  cause,  unless  peremp- 
torily ordered  so  to  do  by  your  honorable  court." 
«  JOHN  A.  JAMESON, 

"  Judge  Superior  Court  of  Chicago" 
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Several  affidavits  were  presented  touching  the  facts  in  dis- 
pute, which  it  is  not  necessary  to  notice. 

Messrs.  Garrison  &  Blanchard,  for  the  relator. 

Messrs.  Robert  Jones  and  George  Gardner,  for  the  respond- 
ent. 

Per  Curiam:  While  we  fully  recognize  the  jurisdiction  "of 
this  court  to  grant  a  writ  of  mandamus  to  compel  a  judge 
of  an  inferior  court  to  sign  a  bill  of  exceptions,  yet  this  is 
clearly  not  a  case  in  which  that  jurisdiction  can  be  properly 
invoked  or  exercised. 

The  return  of  the  judge  of  the  Superior  Court  states 
explicitly  that  he  has  already  signed  a  bill  of  exceptions  which 
he  believes  to  contain  a  correct  statement  in  relation  to  the 
disputed  matter,  and  that  the  amended  bill,  which  it  is  sought 
to  compel  him  to  sign  and  seal  by  this  proceeding,  does  not 
state  the  facts  as  they  occurred  on  the  trial,  and  therefore  he 
had  refused  to  sign  it. 

We  cannot  look  into  the  affidavits  which  have  been  pre- 
sented, touching  the  facts  in  dispute,  as  it  is  the  exclusive 
province  of  the  judge  to  determine  the  correctness  of  a  bill  of 
exceptions  which  he  is  requested  to  sign.  As  was  said  in  the 
case  of  The  People  v.  Pearson,  2  Scam.  206,  "  the  law  makes 
him,  and  properly  so,  the  judge  of  the  propriety  and  accuracy 
of  the  act  he  is  called  on  to  solemnly  verify  the  truth  of,  so 
that  it  shall  become  a  part  of  the  record  in  the  cause  ■  it  is  not 
for  other  parties  to  determine  the  truth." 

This  case  is  fully  met  by  the  case  of  Bradstreet,  4  Peters 
102,  in  which  Chief  Justice  Marshall  says:  "This  is  not  a 
case  in  which  a  judge  has  refused  to  sign  a  bill  of  exceptions. 
The  judge  has  signed  such  a  bill  as  he  thinks  correct.  If  the 
court  had  granted  a  rule  on  the  district  judge  to  sign  a  bill  of 
exceptions,  the  judge  would  have  returned  that  he  had  per- 
formed that  duty.  But  the  object  of  the  rule  is  to  oblige  the 
judge  to  sign  a  particular  bill  of  exceptions,  which  has  been 
offered  to  him.     The  court  granted  the  rule  to  show  cause,  and 
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the  judge  has  shown  cause  by  saying,  that  he  has  done  all  that 
can  be  required  from  him  ;  and  the  bill  offered  to  him  is  not  such  a 
bill  as  he  can  sign.  Nothing  is  more  manifest  than  that  the 
court  cannot  order  him  to  sign  such  a  bill  of  exceptions.  The 
person  who  offers  a  bill  of  exceptions,  ought  to  present  such  ? 
one  as  the  judge  can  sign.  The  course  to  be  pursued,  is  eithei 
to  endeavor  to  draw  up  a  bill,  by  agreement,  which  the  judge 
can  sign,  or  to  prepare  a  bill  to  which  there  will  be  no 
objections,  and  present  it  to  the  judge." 

This  court,  in  The  People  v.  Pearson,  supra,  cite  that  case 
approvingly,  and  proceed  to  say :  "  The  principles,  however, 
settled  in  this  case,  seem  to  be  that  a  mandamus  will  be  allowed 
to  cause  a  judge  to  sign  a  bill  of  exceptions,  but  that  the  judge 
must  determine  its  accuracy,  and  whether  it  correctly  recites 
the  points  made  and  opinions  excepted  to  ;  that  he  must  sign  such 
j,  one  as  he  believes  to  be  correct,  and  none  other ;  that  he 
cannot  refuse  to  sign  a  bill  altogether,  but  must  sign  one  if 
required  in  a  case  where  there  has  been  exceptions  taken,  pro- 
vided it  is  applied  for  at  the  proper  time." 

And  the  court  further  say :  "  In  looking  into  the  present 
case,  it  appears  the  judge  has  signed  a  bill  of  exceptions,  but 
the  party  complains  that  he  has  not  inserted  certain  portions* 
of  the  deposition  of  the  witness,  which  he  excluded  from  being 
read  on  the  trial,  and  to  which  order  of  the  judge,  excluding 
those  portions,  he  took  the  exceptions."  "  Now,  had  the  judge 
offered  explanation  of  a  satisfactory  character  why  he  could  not 
sign  the  bill  presented,  with  the  excluded  portion  of  the  depo- 
sition, nothing  would  have  been  more  certain  than  that  this 
court  would  not  compel  him  to  sign  a  bill  which  he  could  not, 
in  his  judgment,  properly  do,  in  the  correct  and  faithful  dis- 
charge of  his  duties.  Had  he  made  a  return  to  the  writ  and 
given  this  explanation,  as  in  the  case  referred  to  in  the  Supreme 
Court  of  the  United  States,  of  Judge  Concklin,  we  should  have 
said  he  had  done  all  that  can  be  required  of  him." 

We  fully  approve  the  rule  laid  down  in  those  cases,  and  must 
regard  them  as  decisive  of  this  application. 

Mandamus  refused. 
7 — 40th  III. 
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Underwood  v.  Hossack. 

( April  Term,  1865. ) 

1.  Bill  op  exceptions  —  time  for  filing  the  same.  Where  a  party  presents 
his  bill  of  exceptions  to  the  judge  within  the  time  prescribed  for  its  being  filed, 
he  has  complied  with  the  rule  so  far  as  it  is  in  his  power  to  do  so,  and-  he  is 
not  to  be  prejudiced  because  the  judge  may  not  actually  sign  the  bill  until 
after  the  time  so  fixed  has  expired. 

2.  Same — presumption  as  to  time  of  presentation  to  the  judge.  Where  the 
judge  has  signed  the  bill  of  exceptions,  nothing  appearing  to  the  contrary,  it 
will  be  presumed  he  would  not  have  done  so  unless  it  had  been  presented  to 
him  in  proper  time. 

3.  Same — rebutting  such  presumption.  The  mere  fact  that  the  bill  of 
exceptions  was  not  filed  within  the  time  prescribed,  does  not  rebut  that  pre- 
sumption ;  though  it  may  be  rebutted  by  proof. 

4.  Matters  of  record  —  can  only  be  made  so  in  the  court  below.  The 
Supreme  Court  cannot  direct  that  to  be  made  a  matter  of  record  which  was  not 
made  so  in  the  court  below. 

5.  So,  if  a  bill  of  exceptions  has  not  become  a  matter  of  record  by  reason  of 
not  having  been  filed  in  proper  time,  no  remedy  can  be  afforded  in  this  court. 

Mb,  D.  P.  Jones,  for  the  plaintiff  in  error,  moved  the  court 
t<»  make  the  bill  of  exceptions  in  this  case  a  part  of  the  record. 

Per  Curiam  :  It  appears  from  the  record  that  three  days  were 
allowed  within  which  the  plaintiff  in  error  might  file  his  bill 
of  exceptions. 

The  bill  of  exceptions  is  copied  into  the  transcript,  but 
appears  not  to  have  been  actually  filed  until  some  time  after 
the  three  days  had  elapsed.  We  have  held  that  where  a  party 
presents  his  bill  of  exceptions  to  the  judge  within  the  time  pre- 
scribed for  its  being  filed,  he  has  complied  with  the  rule  so  far 
as  it  is  in  his  power  to  do  so,  and  he  is  not  to  be  prejudiced 
because  the  judge  may  not  actually  sign  the  bill  until  after  the 
time  so  fixed  has  expired.  The  judge  having  signed  this  bill 
of  exceptions,  we  will  presume  that  he  would  not  have  done 
so,  unless  it  had  been  presented  to  him  in  proper  time.  The 
mere  fact  that  it  was  not  filed  within  the  time,  does  not  rebut 
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that  presumption  ;  but  the  defendant  is  at  liberty  to  do  so  by 
showing  such  not  to  have  been  the  fact ;  until  that  is  done,  the 
bill  of  exceptions  will  be  regarded  as  having  been  filed  in  good 
time.  But  if  the  case  were  different,  as  a  matter  of  fact,  we 
could  not  help  the  plaintiff  under  this  motion,  as  this  court 
cannot  direct  that  to  be  made  a  matter  of  record  which  was 
not  made  so  in  the  court  below. 

Motion  denied. 


Ferris  v.  McClure  et  al. 

(April  Term,  1864.) 

1.  Bills  of  exceptions  —  in  chancery  proceedings.  The  report  of  a  master 
in  chancery  under  a  reference  to  him,  is  a  part  of  the  record  in  the  cause,  with- 
out being  incorporated  in  a  bill  of  exceptions. 

2.  A  bill  of  exceptions  has  no  appropriate  office  in  a  suit  in  chancery,  unless 
it  be  to  preserve  oral  evidence  introduced  upon  the  hearing.  All  other  pro- 
ceedings in  chancery  aro  parts  of  the  record  without  being  preserved  by  bill 
of  exceptions. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county. 

Motion  by  defendant  in  error  to  suppress  a  master's  report 
which  was  copied  into  the  transcript  of  the  record  on  file  in 
this  court. 

Messrs.  Cooper  &  Moss  and  H.  Grove,  for  the  motion. 

Per  Curiam  :  This  was  a  suit  in  chancery.  After  answer, 
replication  and  proofs,  and  the  cause  set  down  for  hearing,  the 
court  ordered  the  cause  to  be  referred  to  the  master,  to  ascer- 
tain and  report  upon  certain  matters ;  the  master  made  his 
report,  and  it  was  filed  in  the  court  below. 

It  is  now  moved  to  suppress  this  report  of  the  master,  upon 
the  grounds,  that  it  is  no  part  of  the  record,  it  not  having  been 
acted  upon  in  the  court  below,  nor  offered  or  read  in  evidence 
on  the  hearing,  nor  forming  any  part  of  the  bill  of  exceptions. 
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The  motion  is  made  upon  a  misconception  of  the  rules  of  chan- 
cery practice.  The  master's  report  is  as  much  a  part  of  the 
record  as  the  bill,  answer,  replication  or  decree ;  it  is  a  proceed- 
ing in  the  cause  by  an  officer  of  the  court.  No  bill  of  excep- 
tions in  a  chancery  cause  is  ever  necessary  or  proper,  unless  it 
be  to  preserve  oral  evidence  introduced  upon  the  hearing, 
under  the  statute  allowing  that  to  be  done.  While  a  bill  of 
exceptions  has  its  appropriate  office  in  a  suit  at  law,  it  has  no 
more  to  do  with  the  proceedings  in  a  suit  in  chancery,  with  the 
exception  mentioned,  than  a  special  traverse  or  a  surrebutter. 
All  of  the  proceedings  in  a  court  of  chancery  are  either  in 
writing,  or  required  to  be  reduced  to  writing  —  thus,  the  bill, 
answer,  replication,  proofs  taken  by  deposition,  oral  evidence 
taken  before  the  court  and  reduced  to  writing,  exhibits,  the 
master's  report,  the  orders  and  decrees  of  the  court,  are  all 
parts  and  parcels  of  the  record. 

It  will  be  presumed  the  court  below  acted  upon  its  master's 
report,  as  much  as  upon  the  bill  or  answer ;  in  whatever  action 
it  took,  the  court  acted  upon  the  whole  record. 

Motion  denied. 


Smith  v.  Newland. 

(April  Term,  1865.) 

1.  Exceptions  and  bills  of  exceptions  not  necesscvry  in  chancery.  The 
rules  of  chancery  practice  do  not  require  tliat  exceptions  should  be  taken  to 
die  various  decisions  of  the  court  made  in  the  progress  of  the  cause.  The 
entire  proceedings  are  matter  of  record,  and  are  all  subject  to  review  in  the 
Supreme  Court  without  the  taking  of  technical  exceptions. 

2.  If  a  deposition  taken  in  a  chancery  cause  is  suppressed,  and  the  party 
igainst  whom  such  order  is  made  desires  to  bring  the  record  to  this  court,  for 
the  purpose  of  taking  its  opinion  as  to  the  propriety  of  such  order,  and  as  to 
the  effect  of  the  deposition,  if  such  order  was  erroneous,  he  has  a  right  to  have 
such  order  incorporated  in  the  record.  Although  suppressed  at  the  hearing, 
It  remains  a  part  of  the  proceedings  in  the  cause,  together  with  the  order  sup- 
pressing it. 
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3.  Same  —  construction  of  tlie  practice  act  in  that  regard.  The  twenty-first 
section  of  the  practice  act,  relating  to  the  taking  of  exceptions  during  the 
progress  of  the  trial  of  any  civil  cause,  applies  only  to  the  common  law  side 
of  the  court. 

4.  Same  —  the  rule  not  changed  by  the  act  allowing  oral  testimony  in  chan- 
cery. Evidence  in  chancery,  taken  by  deposition,  or  by  a  master's  report,  are 
as  much  a  part  of  the  record,  since  the  passage  of  the  act  allowing  oral  testi- 
mony in  chancery,  as  prior  thereto. 

5.  Bills  of  exceptions  as  a  means  of  preserving  oral  evidence  in  chancery. 
Bills  of  exceptions  have  been  mentioned  as  one  of  the  modes  by  which  oral 
testimony  in  chancery  may  be  preserved,  but  without  intending  to  intimate 
that  they  are  to  be  introduced  into  chancery  practice  for  any  other  purpose. 
Lut  a  certificate  of  evidence,  signed  by  the  judge,  is,  as  a  matter  of  form,  pref- 
erable to  a  bill  of  exceptions  for  that  purpose. 

This  was  a  writ  of  error  to  reverse  a  decree  in  chancery,  a 
deposition,  which  was  suppressed  on  the  hearing  in  the  court 
below,  having  been  copied  into  the  transcript  of  the  record,  a 
motion  was  made  in  this  court  to  strike  that  deposition  from 
the  record.  The  question  is  presented,  whether  the  deposition, 
notwithstanding  its  suppression,  did  not  still  remain  a  part  of 
the  record,  and  herein,  of  the  necessity  or  propriety  of  the  use 
of  bills  of  exceptions  in  chancery  practice. 

Per  Curiam  :  This  is  a  motion  to  strike  from  the  record  the 
deposition  of  a  witness.  It  was  suppressed  on  the  hearing  in 
the  court  below.  This  order  of  the  court  is  assigned  for  error ; 
but,  inasmuch  as  the  deposition  is  merely  copied  into  the  record 
by  tLn  clerk,  without  being  preserved  in  a  bill  of  exceptions, 
and  inasmuch  as  no  exception  was  taken  to  the  ruling  or  the 
court  below  suppressing  it,  it  is  urged  that  the  deposition  is 
improperly  in  the  record.  The  proceeding  however  was  in 
chancery.  The  rules  of  chancery  practice  do  not  require  that 
exceptions  should  be  taken  to  the  various  decisions  of  the  court 
made  in  the  progress  of  the  cause.  The  entire  proceedings  are 
matter  of  record,  and  are  all  subject  to  review  in  this  court 
without  the  taking  of  technical  exceptions.  The  twenty -first 
section  of  the  practice  act  has  been  always  understood  to  apply 
onlv  to  the  common  law  side  of  the  court. 
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There  seems  to  be  some  misapprehension  as  to  what  the 
court  has  said  in  various  cases  in  regard  to  the  preservation  of 
the  evidence  by  bills  of  exceptions  in  chancery  proceedings. 
We  have  merely  mentioned  them  as  one  of  the  modes  by 
which  the  oral  testimony  may  be  preserved  since  the  passage 
of  the  law  allowing  such  evidence,  without  intending  to  inti- 
mate that  they  are  to  be  introduced  into  chancery  practice  for 
any  other  purpose,  or  with  a  view  of  alleging  exceptions  to"  the 
rulings  of  the  court.  Indeed  a  certificate  of  evidence  signed 
by  the  judge  is,  as  a  matter  of  form,  preferable  to  a  bill  of 
exceptions,  because  more  in  harmony  with  chancery  practice. 
But  when  the  evidence  is  presented  by  a  deposition  or  by  a 
master's  report,  they  are  as  much  a  part  of  the  record  as  before 
the  passage  of  the  law  above  named.  If  a  certificate  of 
evidence  is  taken  it  need  contain  only  the  oral  testimony. 
The  depositions  or  the  master's  report  will  properly  come  to 
this  court  with  the  record,  and  as  a  part  of  it,  without  being 
incorporated  into  the  certificate  of  evidence  signed  by  the 
judge,  or  the  bill  of  exceptions,  if  the  oral  evidence  is  pre  • 
served  in  that  mode.  If  a  deposition  is  suppressed  and  the 
party  against  whom  such  order  is  made  desires  to  bring 
the  record  to  this  court  for  the  purpose  of  taking  its  opinion  as 
to  the  propriety  of  such  order,  and  as  to  the  effect  of  the 
deposition,  if  such  order  was  erroneous,  he  has  a  right  to  have 
such  deposition  incorporated  into  the  record.  Although  sup- 
pressed at  the  hearing,  it  remains  a  part  of  the  proceedings  in 
the  cause,  together  with  the  order  suppressing  it.  Maccabe  v. 
Himey.  5  Bligh.  758  ;  1st  Sect,  of  Chancery  Act,  B.  S.  93 


Wallahan  v.  The  People. 

(April  Term,  1867.) 

1.  Recobd — what  constitutes.  A  bill  of  exceptions  in  a  suit  at  law,  or  a 
certificate  of  evidence  in  a  chancery  cause,  when  properly  filed,  becomes  a  part 
of  the  record  in  that  cause. 
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2.  Amendments  of  records — notice.  If  a  party  desires  an  amendment 
or  correction  of  the  record  in  a  cause  after  the  term  at  which  the  judgment 
was  rendered  therein,  application  for  that  purpose  must  be  made  in  open  court, 
and  upon  notice  to  the  opposite  party. 

3.  Same — if  improperly  made,  will  be  stricken  out.  So  if  an  additional  or 
amended  bill  of  exceptions  should  be  procured  to  be  signed  in  vacation,  after 
the  trial,  and  without  notice,  it  will  be  stricken  from  the  record  on  motion  in 
this  court. 

It  appearing  that  an  additional  record  had  been  filed  in  this 
cause  by  the  appellee,  Mr.  R.  E.  Williams,  for  the  appellants, 
entered  a  motion  to  strike  the  same  from  the  files. 

Per  Curiam:  The  amended  record  filed  purports  to  be  an 
additional  bill  of  exceptions,  signed  in  vacation,  a  year  and  a 
half  after  the  trial  of  the  cause,  and  without  notice  to  the 
opposite  counsel ;  it  must  be  stricken  from  the  files.  If  a  party 
desires  the  amendment  or  correction  of  a  record  after  the  term 
at  which  the  cause  was  tried,  he  should,  on  proper  notice,  apply 
in  open  court,  and  have  the  amendment  appear  from  an  order 
of  court  entered  in  term  time.  The  record,  as  it  appears  in  the 
Circuit  Court,  cannot  be  altered  except  by  an  order  of  the  same 
court,  made  in  term  time.  A  bill  of  exceptions  in  a  proceed- 
ing at  law,  or  a  certificate  of  evidence  in  a  chancery  cause, 
when  properly  filed,  becomes  a  part  of  the  record  in  that 
cause ;  and  an  amendment  of  the  bill  already  signed,  on  the 
filing  of  a  supplemental  bill  of  exceptions,  is  such  an  alteration 
of  the  record  as  can  be  made  only  upon  the  order  of  the  court. 


Wallahan  et  al  v.  The  People. 

(September  T#s?m,  '".£17.) 

1.  Amendment  of  bill  of  exceptions,  at  a  subsequent  term,  can  only  prop 
erly  be  made  when  there  is  something  to  amend  hy. 

2.  Presumption  in  support  of  an  amendment.  But  where  a  bill  of  excep- 
tions has  been  amended  by  the  court  below,  in  the  absence  of  an  exception 
in  respect  thereto,  it  will  be  presumed  there  was  something  to  amend  by. 
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The  bill  of  exceptions  originally  embodied  in  this  record 
having  been  stricken  out  at  the  last  April  Term,  for  the  reasons 
then  given,  an  additional  transcript  was  filed  at  the  present 
September  Term,  containing  an  amended  bill  of  exceptions; 
and,  thereupon,  Mr.  R.  E.  Williams  and  Mr.  T.  M.  Shaw,  for 
the  appellants,  moved  the  court  to  strike  such  additional  tran- 
script from  the  files,  insisting  the  same  is  not  legally  and  prop- 
erly any  part  of  the  record  in  this  cause,  the  bill  of  exceptions 
therein  certified  being  signed  and  filed  two  years  and  four 
months  after  the  trial  of  the  cause. 

The  counsel  urged  that  the  practice  would  endanger  the 
rights  of  parties,  to  permit  bills  of  exceptions  to  be  amended 
after  such  a  lapse  of  time,  by  incorporating  other  matters  of 
evidence  than  those  contained  in  the  original  bill  of  exceptions, 
when  there  is  nothing  to  amend  by  —  the  testimony  resting 
alone  in  the  memory  of  the  judge  below,  or  of  counsel. 

Per  Curiam  :  An  amendment  of  a  bill  of  exceptions,  incor- 
porating evidence  alleged  to  have  been  omitted  from  the 
original  bill  of  exceptions,  should  not  be  allowed  at  a  term 
subsequent  to  that  at  which  the  trial  was  had,  unless  there  is 
something  in  the  court  below  to  amend  by.  But  where  the 
court  below  has  made  the  amendment,  in  the  absence  of  any 
exception  to  the  source  of  information  upon  which  the  court 
acted,  we  must  presume  there  was  something  to  amend  by — - 
some  note  or  memorandum  of  the  evidence,  sufficient  to  enable 
the  court  to  make  the  proper  amendment. 

Had  the  party  objecting  to  this  amendment,  shown  to  us  by 
bill  of  exceptions,  that  there  was  nothing  in  the  court  below, 
or  no  sufficient  means  of  information,  by  which  the  amendment 
could  properly  be  made,  we  should  regard  this  motion  very 
differently.  But  as  there  is  nothing  before  us  showing  such  a 
state  of  case,  the  presumption  must  be  indulged  that  the  court 
below  did  not  act  without  sufficient  memoranda  upon  his  docket 
or  on  file  in  the  cause  of  what  the  testimony  was,  and  by  which 
the  amendment  might  be  made. 

Motion  overruled. 
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Ball  v.  Peck.        Shipley  et  al.  v.  Spencer. 


Ball  v.  Peck. 

(April  Term,  1867.) 

Expiration  op  rule  —  effect  thereof.  Although  a  rule  to  file  abstracts 
may  have  expired,  the  party  may  still  file  them,  and  thus  meet  the  require- 
ment of  the  rule,  unless  he  has,  in  the  mean  time,  been  put  in  default  by 
motion. 

Mr.  T.  L.  Dickey,  for  the  plaintiff  in  error,  remarked  to  the 
court  that  a  rule  upon  the  plaintiff  to  file  abstracts  in  this  cause 
expired  two  days  ago,  and  asked  if  he  could  file  them  now. 

Per  Curiam  :  The  abstracts  can  be  filed  now,  and  that  will 
be  regarded  as  a  compliance  with  the  rule,  the  party  not  having 
been  put  in  default  by  motion. 


Shipley  et  al.  v.  Spencer 

( November  Term,  1864. ) 

1.  Expiration  of  rule — party  not  necessarily  in  default.  The  mere 
expiration  of  a  rule  to  join  in  error  does  not  put  the  defendant  in  default. 
Until  he  is  actually  put  in  default  by  motion  for  that  purpose,  he  may  join  in 
error,  or  interpose  any  proper  motion,  at  any  time,  even  after  the  expiration  of 
the  rule. 

2.  Stamp  on  transcript  of  record  —  may  be  attached  nunc  pro  tunc.  On  a 
motion  to  dismiss  an  appeal  because  there  was  no  revenue  stamp  on  the  clerk's 
certificate  to  the  transcript,  the  stamp  was  allowed  to  be  attached  at  the  time 
of  the  motion,  and  the  motion  was  denied. 

3.  Continuance  — for  purpose  of  amendment.  Where  it  is  shown  that 
there  is  a  material  discrepancy  between  the  judgment  appealed  from,  as  entered 
of  record,  and  the  judgment  actually  pronounced  by  the  court,  a  continuance 
of  the  cause  will  be  allowed  in  this  court,  at  the  instance  of  the  appellee,  who 
was  the  plaintiff  below,  to  enable  him  to  apply  to  the  court  below  to  correct 
the  entry. 

4.  Same — after  expiration  of  a  rule  to  join  in  error.  And  such  continuance 
was  allowed  upon  application  made  after  a  rule  to  join  in  error  had  expired, 
and  notwithstanding  a  cross  motion  by  the  appellant  for  a  reversal  for  non. 
joinder  in  error 
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5.  Costs  —  on  continuance  to  amend  the  record.  Where  a  continuance  is 
granted  in  this  court  to  enable  the  appellee  to  obtain  an  amendment  of  the 
record  in  the  court  below,  he  will  be  required  to  pay  the  costs  of  the  term. 

6.  Same  —  where  error  is  removed  by  amendment.  Where  the  plaintiff 
below  obtained  a  judgment,  which  was  incorrectly  entered,  and  the  defendant 
appealed  therefrom,  if  the  appellee  obtains  a  continuance  in  this  court  for  the 
purpocj  of  having  his  judgment  corrected  in  the  court  below,  and  procures 
such  an  amendment  as  removes  the  error  complained  of,  he  must  pay  the  entire 
costs  of  the  proceedings  in  this  court. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county. 

Mr  Hosmer,  for  the  defendant  in  error,  moved  the  court  to 
dismiss  this  cause  from  the  docket,  upon  the  ground  that  there 
is  no  revenue  stamp  upon  the  certificate  of  the  clerk  of  the 
court  below  to  the  transcript  of  the  record. 

Mr.  Nelson,  for  the  plaintiff,  said  that,  on  yesterday,  he  took 
a  rule  upon  the  defendant  to  join  in  error,  which  rn  e  having 
expired,  he  entered  his  cross  motion  for  a  reversal  for  non- 
joinder. 

Per  Curiam  :  The  rule  to  join  in  error  has  expired,  it  is  true, 
but  the  defendant  is  not,  therefore,  necessarily  in  default.  He 
might  have  been  put  in  default  at  anytime  after  the  expiration 
of  the  rule,  by  motion  on  the  part  of  the  plaintiff  for  that  pur- 
pose. Until  that  is  done,  he  may  join  in  error  or  interpose  any 
proper  motion,  at  any  time,  even  after  the  expiration  of  the 
rule.     The  defendant's  motion  is  in  apt  time. 

Mr.  Nelson  then  asked  leave  to  attach  to  the  certificate  of 
the  clerk  a  revenue  stamp  nunc  pro  tunc,  should  the  court  deem 
that  necessary  to  be  done. 

Per  Curiam  :  The  counsel  may  attach  a  revenue  stamp  to 
the  certificate,  and  cancel  the  same  nunc  pro  tunc.  The 
defendant's  motion  to  dismiss  the  cause  will  be  denied. 

The  stamp  being  attached,  the  court  suggested  to  the  coun- 
sel for  the  defendant  that  he  was  under  a  rule  to  join  in  error. 
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Rees  v.  City  of  Chicago. 


Mr.  Hosmer,  for  the  defendant,  thereupon  moved  the  court 
for  a  continuance  of  the  cause  upon  the  ground  that  the  judg- 
ment in  the  court  below  was  incorrectly  entered  of  record  by 
the  clerk,  as  shown  by  an  affidavit  on  file  and  the  minutes  of 
the  judge. 

He  desired  a  continuance  of  this  cause,  that  he  might  apply 
to  the  court  below  for  a  correction  of  the  erroneous  entry  of  the 
clerk,  and  asked  the  award  of  a  writ  of  certiorari. 

Mr.  Nelson  again  insisted  upon  his  cross  motion  for  a  rever- 
sal of  the  judgment  for  non-joinder  in  error. 

Per  Curiam  :  From  the  affidavit  and  minutes  of  ;ii3  judge 
below,  a  certified  copy  of  which  is  before  us,  there  appears  to  be  a 
fatal  discrepancy  between  the  judgment  actually  pronounced  and 
that  which  was  entered  of  record  by  the  clerk.  The  cause  will 
be  continued  to  give  the  defendant  here,  who  was  the  plaintiff 
below,  an  opportunity  to  apply  to  the  Circuit  Court  for  the 
correction  of  the  entry,  and  a  writ  of  certiorari  will  be  awarded, 
that  the  record,  when  amended,  may  be  brought  here. 

The  continuance  is  allowed  upon  the  defendant's  paying  the 
costs  of  the  present  term ;  and,  should  he,  upon  his  application 
to  the  court  below,  obtain  such  correction  of  the  record  as  will 
remove  the  errors  complained  of,  he  will  be  required  to  pay  the 
entire  costs  of  the  proceedings  in  this  court.  It  was  the  duty 
of  the  plaintiff  below  to  see  to  it  that  his  judgment  was  correctly 
entered  of  record. 

Certiorari  awarded  and  cause  continued. 


Rees  v.  City  of  Chicago. 

( April  Term,  1865.) 

Writ  op  error  —  new  trial  in  ejectment  under  the  statute  —  iffect  thereof 
pending  a  -writ  of  error.  The  vacating  of  the  judgment  in  ejectment  upon 
taking  a  new  trial  in  the  court  below,  under  the  statute,  will  not  operate  to 
discontinue  a  writ  of  error  pending  at  the  time,  which  was  brought  by  the 
party  thus  taking  the  new  trial,  to  reverse  that  judgment.     Notwithstanding 
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the  judgment  has  been  vacated,  this  court  will  retain  jurisdiction  of  the  writ 
of  error,  and  decide  the  case  as  presented  on  the  record. 

This  was  upon  writ  of  error  upon  a  judgment  rendered  in 
the  Superior  Court  of  Chicago,  in  an  action  of  ejectment. 

Pending  the  writ  of  error,  a  new  trial  was  awarded  in  the 
court  below,  under  the  statute,  and  the  judgment  vacated  at 
the  instance  of  the  plaintiff  in  error. 

The  defendant  in  error  therefore  moved  to  dismiss  the  writ 
of  error  at  the  costs  of  the  plaintiff,  upon  the  ground  that  there 
is  now  no  judgment  in  the  court  below  to  be  affected  by  the 
decision  ;■."  +hh  court. 

Per  Curiam  :  In  the  case  of  Gibson  v.  Manly  et  al.,  15  111. 
140,  this  court  held,  that  the  pendency  of  a  writ  of  error  does 
not  preclude  the  Circuit  Court  from  granting  a  new  trial  and 
vacating  the  judgment  which  is  sought  to  be  reversed,  and  that 
the  time  during  which  the  cause  may  be  pending  in  this  court 
for  review  will  not  be  excluded  in  the  computation  of  the  time 
within  which,  under  the  statute,  the  judgment  must  be  vacated 
and  the  new  trial  granted.  In  view  of  the  ruling  in  that  case, 
it  would  be  a  practical  denial  of  the  right  of  the  unsuccessful 
party  in  an  action  of  ejectment  to  bring  the  proceedings  in 
review  before  this  court,  until  all  the  new  trials  allowed  by 
statute  had  been  exhausted,  should  we  hold  that  the  fact  of  the 
judgment  being  vacated  for  the  purpose  of  granting  a  new 
trial,  would  operate  to  discontinue  the  writ  of  error.  It  would 
rarely  happen  that  the  party  bringing  the  cause  here  could 
know  the  result  within  such  time,  if  unfavorable  to  him,  as  to 
enable  him  to  take  a  new  trial  under  the  statute.  We  think 
the  defeated  party  below  should  have  the  privilege  of  having 
the  cause  reviewed  in  this  court,  notwithstanding  he  may,  in  the 
mean  time,  out  of  abundant  caution,  take  a  new  trial  under 
the  statute,  in  the  court  below.  We  will  retain  jurisdiction 
of  the  wii*  oi  error,  and  decide  the  case  as  presented  on  the 
record,  although  the  judgment  brought  in  question  has  beeD 
vacated  and  a  new  trial  awarded  in  the  Superior  Court. 

Motion  to  dismiss  overruled* 
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Guthrie  v.  Wabash  Railway  Co. 


Guthrie  v.  Wabash  Railway  Co. 

(November  Term,  1863.) 

1.  Maintenance — what  constitutes.  A  party  to  a  suit  has  a  right  to  buy 
out  his  adversary's  right,  and  to  take  from  him  a  power  of  attorney  to  control 
the  cause  —  either  to  prosecute  or  dismiss  the  same,  as  he  may  elect.  Such  a 
contract  will  not  be  obnoxious  to  the  charge  of  maintenance. 

2.  Power  op  attorney  —  when  -"-revocable.  If,  for  a  consideration  paid, 
such  a  power  of  attorney  is  mad-,  irrev:? sable >  in  terms,  it  must  so  remain,  if  no 
fraud  was  practiced  in  obtainir  g  it. 

Writ  of  Error  to  the  Cairo  Court  of  Common  Pleas. 

An  action  of  assumpsit  was  instituted  in  the  court  below  by 
The  Wabash  Railway  Company  against  Guthrie.  Upon  trial, 
there  was  a  verdict  and  judgment  in  favor  of  the  company. 

Guthrie  sued  out  this  writ  of  error  to  reverse  that  judgment. 

Mr.  O.  C.  Skinner  appeared  in  this  court,  and  presented  a 
power  of  attorney  from  Guthrie,  and  thereupon  moved  the  court 
to  enter  a  release  of  errors  and  dismiss  this  suit. 

The  power  of  attorney,  after  reciting  that  Guthrie  is  the 
plaintiff  in  error  in  this  cause,  and  in  the  decision  of  which  cer- 
tain questions  concerning  interests  affecting  street  railroads  are 
made  for  decision,  proceeds  as  follows  :  "Now,  in  consideration 
of  the  premises,  and  an  ample  and  full  equivalent  in  money  to 
me  paid,  whereby  I  am  secured  from  loss  or  damage  by  reason 
of  the  dismissal  of,  or  release  of  errors  in,  said  cause,  I,  Samuel 
Guthrie,  plaintiff  in  said  cause,  reposing  special  trust  and  con- 
fidence in  Judge  O.  C.  Skinner,  of  Quincy,  Illinois,  have  made, 
con^'tuted  and  appointed,  and  by  these  presents  do  make,  con- 
stitute and  appoint,  him  my  true  and  lawful  attorney,  for  me 
and  in  my  name  to  appear  in  said  cause  in  said  Supreme  Court, 
and  assume  the  entire  control  and  management  thereof;  and 
either  to  argue  and  submit  the  same  for  final  decision  of  said 
court,  or  to  dismiss  the  same  and  release  all  errors  assigned,  as 
he,  my  said  attorney  may  deem  best ;  giving  to  my  said  attor- 
ney full  power  in  the  premises,  the  same  as  I  now  possess  over 
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the  same;  and  hereby  fully  revoking  all  power  of  other  attor- 
neys to  manage  or  control  the  same.  And  for  the  purposes 
herein  expressed,  I  do  hereby  make  this  power  of  attorney  irre- 
vocable, the  same  being  for  ample  and  valuable  consideration 
paid  to  me." 

The  following  affidavit  of  Guthrie  was  presented : 

"  STATE  OF  ILLINOIS, )  oa      _   r  T  _.      _    . "  . 

Alexander  countt,     f  **'     I,  bamuei  Guthrie,  being  duly  sworn, 

depose  and  say :  That  I  am  the  person  who  was  defendant  in  a 
certain  cause  in  which  the  Wabash  Railway  company  was  plaint- 
iff, lately  decided  by  Judge  Mulkey  in  the  Cairo  Court  of 
Common  Pleas;  that  I  have  been  informed  and  induced  to 
believe  that  the  decision  in  said  cause  was  in  my  favor,  and 
the  same  has  not  been  by  my  authority  taken  to  the  Supreme 
Court,  I  being  willing  to  stand  by  the  decision  as  I  was 
informed  it  was  made.  I  further  say,  I  am  still  and  have  been 
willing  to  stand  and  abide  by  the  decision  made  by  Judge 
Mulkey  in  said  cause  in  the  Cairo  Court  of  Common  Pleas." 

Mr.  Geo.  W.  Wall  thereupon  objected  to  the  action  sought 
to  be  had  by  Mr.  Skinner,  and  presented  a  power  of  attorney 
which  was  given  by  Guthrie  subsequent  to  that  already  men- 
tioned, which,  after  reciting  that  he  had  given  the  preceding 
power  of  attorney  to  Mr.  Skinner,  proceeded  thus :  "  Now, 
therefore,  know  all  men  by  these  presents,  that  I  do,  by  these 
presents,  revoke  the  appointment  aforesaid  of  the  said  Hon.  O. 
C.  Skinner,  or  any  other  person  or  attorney  I  may  have  here- 
tofore appointed  in  said  cause,  and  do  hereby  appoint  in  his  or 
their  stead,  George  W.  Wall  and  Thomas  S.  Casey,  my  attor- 
neys in  said  cause,  and  do  hereby  authorize  them  or  either  of 
them,  for  me  and  in  my  name,  to  prosecute  said  cause  to  final 
judgment,  and  otherwise  do  and  perform  any  and  all  things 
they  or  either  of  them  may  think  necessary  for  the  prosecution 
of  said  cause." 

Mr.  Skinner  insisted  that  the  power  of  attorney  given  to 
him  was  irrevocable. 
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Mr.  Wall  and  Mr.  Casey  objected  that  the  pretended  power 
of  attorney  to  Mr.  Skinner,  was  insufficient  to  constitute  him 
the  attorney : 

First.  Because  it  is  void  for  maintenance.  The  instrument 
states  that  money  was  paid  for  it,  and  the  authority  is  to  prose- 
cute the  suit,  as  well  as  to  release  errors  and  dismiss. 

Second.  It  is  void  because  it  is  fraudulent. 

Third.  The  first  power  of  attorney  is  revoked  by  the  second, 
which  was  given  subsequently.  But  it  is  said  the  first  is  irre- 
vocable. So  it  is,  in  terms,  but  the  rule  is,  that  a  naked  power, 
not  coupled  with  an  interest,  is  always  revocable. 

Per  Curiam:  This  is  a  peculiar  case,  in  which  the  party  who 
has  been  defeated  in  the  action  below,  expresses  himself  satis- 
fied with  the  judgment,  and  the  party  who  has  recovered  the 
judgment  seems  desirous  of  having  the  right  to  it  tried  over 
again.  A  party,  we  conceive,  has  a  right  to  buy  out  an  adver- 
sary's right,  and  to  take  from  him  a  power  of  attorney  to 
control  the  cause.  If,  for  a  consideration  paid,  he  makes  that 
power  irrevocable,  it  must  so  remain,  if  no  fraud  has  been 
practiced  in  obtaining  it.  None  appears  in  this  case ;  con- 
sequently his  subsequent  power  is  ineffectual.  The  first  power 
must  have  efficacy.  Independent  of  the  power  of  attorney, 
the  plaintiff  in  error  makes  his  affidavit,  that  he  is  willing  "  to 
stand  and  abide  by  the  decision  of  the  Cairo  Court  of  Common 
Pleas." 

The  objection  taken  to  the  power  to  Judge  Skinner,  that  it 
showed  on  its  face  maintenance,  we  think  is  not  tenable.  The 
whole  scope  of  it  seems  to  have  been  to  stop  litigation  by 
placing  his  rights  in  the  hands  of  his  adversary. 

Taking  this  case  for  an  ordinary  case  in  this  court,  as  we 
are  bound  to  do,  no  doubt  can  remain  of  the  power  of  the 
plaintiff  to  dismiss  the  suit  and  release  errors. 
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Smith  v.  The  Propeller  Niagara.  Peck,  Admr.,  v.  Bligh  et  al. 

Smith  v.  The  Propeller  Niagara. 

(April  Term,  1866.) 

Notice  of  a  motion  to  dismiss  an  appeal  is  not  required.    The  appellant  is 
in  court,  and  must  take  notice  of  a  motion  to  dismiss  his  cause. 


Peck,  Administrator,  v.  Bligh  et  al. 

(April  Term,  1865.) 

Continuance  —  Whether  allowed  on  account  of  the  record  being  volumi 
nous,  and  want  of  time  to  prepare  the  cause  for  hearing  at  the  term. 

Appeal  from  the  Circuit  Court  of  Winnebago  county. 

On  the  second  day  of  the  April  Term,  1865,  of  this  court, 
Mr.  Stephen  K.  Moore,  counsel  for  the  appellant,  moved  the 
court  for  a  continuance  of  this  cause,  upon  his  affidavit,  as 
follows : 

That  he  cannot  prepare  the  cause  for  trial  at  the  present 
term.  The  cause  was  tried  in  the  Winnebago  Circuit  Court  at 
the  last  February  Term,  and  a  decree  entered  during  the  latter 
part  of  the  month  of  February.  That  affiant  perfected  the 
appeal  at  as  early  a  date  as  possible  thereafter,  and  ordered 
the  clerk  to  prepare  the  record  for  the  Supreme  Court. 

That  the  record  came  to  this  affiant's  hands  on  the  first  of 
April.  That  the  record  is  voluminous,  embracing  one  hundred 
and  nine  pages,  and  that  it  has  been  impossible  for  affiant  to 
prepare  the  abstract  in  time  for  this  term  of  the  court,  and 
prepare  the  cause  for  trial.  That  no  delays  have  occurred 
since  the  cause  was  tried  in  the  court  below  in  preparing  it  for 
trial  at  this  term  of  the  court.  He  therefore  prays  the  court 
to  continue  the  cause  until  the  next  term. 

Messrs.  Leland  &  Blanchard,  for  the  appellees,  resisted  the 

application. 
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Thorp  et  al.  v.  Thorp,  Admr.         Bostwick  v.  Williams. 

Per  Curiam  :  We  do  not  think  there  are  sufficient  grounds  for 
a  continuance.  By  the  use  of  reasonable  diligence  we  think  the 
case  may  be  prepared  for  a  hearing  at  the  present  term.  We 
will,  however,  extend  the  time  for  filing  an  abstract  of  the 
record  until  the  fifteenth  day  of  the  term. 

Continuance  refused. 


Thorp  et  al.  v.  Thorp,  Administrator. 

(April  Term,  1866.) 

1.  Dismissal  of  writ  of  error — by  a  portion  of  several  plaintiffs.  Where 
a  writ  of  error  has  been  sued  out  by  several,  a  portion  of  the  plaintiffs  in  error 
may  dismiss  the  suit  as  to  themselves,  leaving  the  remaining  plaintiffs  to  pros- 
ecute their  suit  if  they  desire  so  to  do. 

2.  Costs — on  such  dismissal.  But  if  a  part  of  several  plaintiffs  avail  them- 
selves of  such  right,  it  will  be  at  their  own  cost. 

This  was  a  writ  of  error  sued  out  in  the  name  of  several ; 
afterward  a  portion  of  the  plaintiffs  in  error  asked  leave  to  dis- 
miss the  suit,  as  to  themselves,  leaving  the  remaining  plaintiffs 
to  prosecute  their  suit  if  they  desire  to  do  so. 

Per  Curiam  :  Any  portion  of  the  several  parties  below  might 
have  sued  out  a  writ  of  error ;  so  any  of  those  who  have  sued 
out  this  writ  may  dismiss  as  to  themselves  and  leave  the 
remaining  plaintiffs  in  error  to  prosecute  their  suit,  if  they 
desire  to  do  so,  but  of  course  at  the  cost  of  those  dismissing. 


Bostwick  v.  Williams. 

(April  Term,  1864.) 

1.    Parties  —  where  one  of  several  defendants  in  error  dies.    Where  two 

payees  of  a  promissory  note  recover  judgment  thereon,  and  the  defendant  sues 

out  a  writ  of  error  to  reverse  the  same,  in  the  event  of  the  death  of  one  of  the 

defendants  in  error,  the  payees  in  the  note,  pending  the  writ  ot  error,  the  suit 
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must  be  prosecuted  against  tlie  survivor  alone  ;  the  representatives  of  the 
deceased  defendant  in  error  cannot  be  joined,  in  such  case,  with  the  survivor. 

2.  Abstracts  —  a  special  rule  upon  the  plaintiff  in  error  to  file  an  abstract 
of  the  record  is  necessary  before  the  cause  will  be  dismissed  or  continued  for 
want  of  an  abstract. 

3.  If  the  plaintiff  shall  fail  to  file  an  abstract  within  the  time  required  by 
the  standing  or  special  rule,  then  the  other  party  may  do  so,  if  he  desires  a 
hearing,  and  have  the  costs  taxed. 

4.  In  case  neither  party  shall  furnish  an  abstract,  and  no  special  rule  has 
been  entered,  the  cause  will  be  continued  or  dismissed,  at  the  discretion  of  the 
court,  upon  being  reached  on  a  call  of  the  docket. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county. 

This  was  an  action  of  assumpsit  instituted  in  the  court  below, 
in  the  names  of  Archibald  Williams  and  John  H.  Williams,  for 
the  use  of  Solomon  Straus,  against  Bostwick,  upon  a  promis- 
sory note  executed  by  the  latter  to  the  nominal  plaintiffs. 
Judgment  being  rendered  against  the  defendant  in  the  Circuit 
Court,  he  sued  out  this  writ  of  error.  The  record  of  the  pro- 
ceedings in  the  court  below  was  filed  in  this  court  in  May, 
1863.  After  the  writ  of  error  was  sued  out,  as  is  suggested  of 
record,  the  said  Archibald  Williams  departed  this  life. 

At  the  April  Term,  1864,  of  this  court,  Mr.  W.  C.  Goudy, 
on  behalf  of  the  defendants  in  error,  moved  for  a  rule  upon  the 
plaintiff  to  file  an  abstract  of  the  record. 

Mr.  Goudy  cited  the  tenth  rule,  in  regard  to  the  time  within 
which  the  abstract  should  be  filed. 

Messrs.  Bull  &  Nash,  in  opposition  to  the  motion,  suggested 
that  it  ought  not  to  be  allowed  until  the  proper  representatives 
of  the  deceased  defendant  were  made  parties,  which,  if  done  at 
this  term,  would  operate  as  a  continuance. 

Mr.  Goudy,  in  reply,  insisted  that  such  representatives  could 
not  be  made  parties  to  this  suit ;  it  must  be  prosecuted  against 
the  survivor.  Citing  sections  nine  and  thirteen,  chapter 
entitled  "Abatement,"  Eev.  Stat.  1845. 
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Per  Curiam  :  The  suit  must  be  prosecuted  against  the  sur- 
vivor. The  representatives  of  the  deceased  defendant  in  error 
cannot  properly  be  joined  with  the  surviving  defendant  in  this 
suit.  It  is  a  well-settled  principle  that  if  one  of  several  payees 
of  a  promissory  note  die,  the  right  of  action  is  in  the  survivor 
alone.  So,  upon  writ  of  error  sued  out  by  the  defendant  in  a 
judgment  upon  such  a  note,  rendered  in  favor  of  the  several 
payees,  if  one  of  the  payees,  the  defendants  in  error,  shall  after- 
ward die,  the  right  of  action  is  against  the  survivor,  to  the 
exclusion  of  the  representatives  of  the  deceased  defendant. 

In  regard  to  the  immediate  object  of  this  motion,  a  special 
rule  upon  the  plaintiff  to  file  an  abstract  of  the  record  is  neces- 
sary, in  view  of  the  standing  rule  (Rule  10)  on  that  subject, 
before  the  cause  will  be  dismissed  or  continued.  When  the 
plaintiff  files  a  written  abstract,  it  is  the  duty  of  the  clerk  to 
have  the  required  number  of  copies  printed,  if  money  is  fur- 
nished him  for  that  purpose.  If  the  plaintiff  should  fail  to  file 
a  written  abstract  within  the  time  required  by  the  standing  or 
special  rule,  then  the  other  party  may,  if  he  desires  a  hearing 
of  the  cause,  do  so,  and  have  the  costs  taxed.  In  case  neither 
party  shall  furnish  an  abstract  and  no  special  rule  has  been 
entered,  the  cause  will  be  continued  or  dismissed,  at  the  discre- 
tion of  the  court,  upon  being  reached  on  the  call  of  the  docket. 

Motion  denied. 


Anonymous. 

(November  Term,  1863.) 


Motion  for  supersedeas  —  whether  record  must  be  filed  and  cause  docketed. 
An  application  for  a  supersedeas  made  in  open  court,  in  the  grand  &'  dsion  in 
which,  the  writ  of  error  must  be  sued  out,  will  not  be  entertained  unless  the 
record  has  been  filed  and  the  cause  docketed. 

Me.  H.  K.  S.  O'Melveny  presented  a  record  to  the  court,  and 
moved  that  the  writ  of  error  which  should  issue  thereon  be 
made  a  supersedeas. 
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Per  Curiam  :  As  the  writ  of  error  in  this  case  would  be 
issued  in  this  grand  division,  we  cannot  entertain  the  applica- 
tion for  a  supersedeas  until  the  record  is  filed  and  the  cause 
docketed. 

In  vacation,  such  an  application  may  be  made  to  one  of  the 
justices  without  having  first  filed  the  record  ;  but  not  so  when 
made  to  the  court,  in  the  grand  division  in  which  the  writ  of 
error  must  be  sued  out. 


Bletch  v.  Johnson. 

(April  Term,  1864.) 

The  middle  initial  is  not  regarded  as  necessarily  a  part  of  the  name  of 
a  party  to  a  suit.  So  where  a  party  to  a  writ  of  error  was  described  in  the 
record  below  as  Andrew  Bletch,  and  in  the  writ  of  error  as  Andrew  J. 
Bletch,  it  will  be  intended  they  were  the  same  person,  the  contrary  not  being 
shown. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  County. 

Messrs.  Cooper  &  Moss,  for  the  defendant  in  error,  moved 
the  court  to  dismiss  this  cause,  for  the  reason  that  it  appears 
from  the  record  that  the  proceedings  and  judgment  in  the 
court  below,  in  regard  to  which  this  writ  of  error  was  sued  out, 
were  not  against  this  plaintiff  in  error,  Andrew  J.  Bletch,  but 
against  one  Andrew  Bletch. 

Per  Curiam  :  The  middle  initial  is  not  regarded  as  necessarily 
a  part  of  the  name  of  the  plaintiff  in  error ;  it  will  be  intended 
that  Andrew  J.  Bletch  and  Andrew  Bletch  are  the  same  per- 
son, unless  it  be  made  to  appear  to  the  contrary. 

Motion  denied. 
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Warren  v.  Ball  et  al.        Winne  v.  Hammond. 


Warren  v.  Ball  et  al. 

(April  Term,  1864.) 

Continuance  —  death  of  appellant.  Where  a  party  bringing  an  appeal  has 
died,  and  bis  administrator  is  made  a  party,  the  administrator  is  entitled  to  a 
continuance  at  the  term  at  which  he  is  made  a  party. 

This  was  an  appeal  from  the  Circuit  Court  of  Bureau  county. 

The  death  of  the  appellant  having  been  suggested,  and  his 
administrator  made  a  party  at  the  present  term,  the  counsel  for 
the  appellant  asked  the  court  whether  he  was  not,  upon  this 
state  of  case,  entitled  to  a  continuance  of  this  cause  until  the 
next  term. 

Per  Curiam  :  The  rights  of  the  parties  must  be  reciprocal ; 
the  appellant  not  being  in  a  position  to  compel  the  appellee  to 
a  hearing  at  this  term  of  the  court,  the  latter  cannot  insist  that 
the  appellant  should  do  so.  The  cause  will,  therefore,  be  con- 
tinued. 


Winne  v.  Hammond. 


(April  Term,  1864.) 


Rights  of  parties  are  reciprocal.  Where  an  appellant  is  in  such  posi- 
tion that  he  cannot  be  compelled  to  file  his  record  at  a  certain  term,  he  cannot, 
by  voluntarily  filing  his  record  at  that  term,  require  the  appellee  then  to  join 


Appeal  from  the  Circuit  Court  of  Cook  county. 

On  the  part  of  the  appellant,  a  motion  was  entered  for  a  rule 
upon  the  appellee  to  join  in  error. 

It  appeared  that  thirty  days  had  not  intervened  between  the 
time  of  making  the  appeal  and  the  commencement  of  the  pres- 
ent term  of  this  court. 
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Per  Curiam:  Under  the  statute  (Rev.  Stat.  1845,  420,  §  48), 
if  there  be  not  thirty  days*  between  the  time  of  making  the 
appeal  and  the  sitting  of  the  Supreme  Court,  at  the  first  term 
thereafter,  it  is  not  required  of  the  appellant  to  file  his  record 
at  that  term.  The  rights  of  the  parties  should  be  reciprocal. 
Jf  the  appellant  was  in  such  position  that  he  could  not  have 
been  compelled  to  file  his  record  at  this  term,  he  cannot,  by 
voluntarily  filing  the  record  now,  require  the  appellee  to  johrin 
error  at  this  term. 

Motion  denied. 


The  People  ex  rel.  Roberts  v.  Leland. 

(April  Term,  1865.) 

Fictitious  cases.  Where  a  case  has  the  appearance  of  being  a  fictitious 
case,  an  affidavit  will  be  required  showing  it  not  to  be  so,  and  on  failure  to 
comply  with  a  rule  in  that  regard,  the  cause  will  be  dismissed. 

This  was  an  application  for  a  writ  of  mandamus.  The  relator 
filed  his  suggestions  in  writing,  not  verified  by  affidavit,  repre- 
senting that  he  has  applied  in  due  form  of  law  to  Lorenzo 
Leland,  the  clerk  of  this  court,  for  a  writ  of  error  and  scire 
facias  to  hear  errors,  to  remove  into  this  court  the  record  of 
the  proceedings  and  judgment  in  a  certain  cause  lately  depend- 
ing in  the  Superior  Court  of  Chicago,  in  which  cause  said 
Roberts  was  defendant,  and  one  Peter  Sweat  was  plaintiff,  and 
wherein  judgment  has  been  given  for  the  said  Sweat  and 
against  said  Roberts,  contrary  to  law  and  to  his  manifest  injury, 
as  he  alleges ;  that  the  clerk  refused  to  issue  the  process  afore- 
said, for  the  reason  that  said  Roberts  had  failed  to  furnish, 
pay  or  tender  any  excise  stamp,  or  the  value  thereof,  for  such 
process,  and  not  for  any  other  cause ;  and  that  said  clerk  insists 

*  See  act  of  1865,  construed  in  Toledo,  Peoria  and  Warsaw  R.  R.  Go.  v 
(homos,  post,  p.  ,  by  which  the  time  within  which  records  must  be  filed  is 
changed. 
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that  the  act  of  congress,  commonly  known  as  the  excise  law, 
requires  such  stamp  upon  such  process,  which  said  Roberts 
denies. 

Said  Roberts  thereupon  moves  the  court  to  make  an  order, 
in  the  nature  of  a  writ  of  mandamus,  requiring  the  said  clerk 
to  issue  the  process  aforesaid,  without  any  excise  stamp,  or  the 
price  thereof,  etc.,  for  that,  said  Roberts  is  not  bound  by  law 
to  furnish  or  pay  for  any  such  stamp  for  such  process  as  he 
hath  appied  for,  and  that  the  act  of  congress  aforesaid  doth 
not  nor  can  lawfully  apply  to  or  affect  any  process  of  the  courts 
of  the  several  States,  but  is  strictly  confined  to  process  of  the 
courts  of  the  United  States,  etc. 

This  paper  was  signed  .by  counsel  for  the  relator. 

The  clerk  filed  a  statement  in  writing,  admitting  the  appli- 
cation for  the  process,  and  his  refusal  to  issue  the  same,  for  the 
reason  above  set  forth,  and  expressed  a  willingness  that  the 
question  should  be  decided  upon  this  application. 

rt  does  not  appear  that  any  notice  has  been  given  to  Sweat, 
ii  \his  motion. 

The  application  was  made  at  the  April  Term,  1863,  of  this 
court,  and  has  been  pending  ever  since. 

Per  Curiam  :  This  has  the  appearance  of  a  fictitious  case. 
We  will  not  consider  it  unless  an  affidavit  shall  be  filed  within 
thirty  days,  according  to  the  requirements  of  rule  thirty-eight 
of  this  court.  The  cause  will  be  continued  for  that  purpose, 
and  if  this  rule  shall  not  be  complied  with,  the  proceedings 
will  be  dismissed. 


Bond  et  ux.  v.  Lockwood. 

(November  Term,  1863.) 

Withdrawing  .records  —  to  prepare  the  case  for  trial.  Counsel  will  not 
be  allowed  to  withdraw  a  record  from  the  files  to  enable  him  to  prepare  th« 
cause  for  trial. 
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Rivard  et  al.  v.  Walker  et  al. 

This  cause  was  originally  brought  iu  the  first  grand  division, 
and  by  agreement  the  venue  was  changed  to  the  second  grand 
division.  While  the  record  was  still  at  Mount  Yernon,  Mr. 
O'Melvent  asked  leave  to  withdraw  it  for  the  purpose  of  pre- 
paring the  cause  for  trial  at  Springfield. 

Per  Curiam  :  The  counsel  can  make  use  of  the  record  in  the 
court-house,  for  the  purpose  suggested,  but  it  must  not  be  with- 
drawn from  the  files  ;  it  is  the  duty  of  the  clerk  to  transmit  the 
papers  in  the  cause  to  the  clerk  of  the  court  to  which  the  cause 
is  removed. 


Rivard  et  al.  v.  Walker  et  al. 

(January  Term,  1866.) 

1.  Withdrawing  transcript  of  record  for  amendment.  A  transcript 
of  the  record  filed  in  this  court  will  not  be  allowed  to  be  withdrawn  for  the 
purpose  of  amendment. 

2.  Mode  of  amending  the  transcript.  Where  an  order,  not  belonging 
to  the  case,  has  been  improperly  copied  into  the  transcript,  the  clerk  below 
can  copy  such  order  and  certify  to  the  Supreme  Court  that  it  does  not  belong 
to  the  case. 

A  writ  of  certiorari  was  awarded  in  this  case  at  the  instance 
of  the  defendant  in  error,  upon  his  suggestion  that  the  record 
should  be  amended ;  and  Mr.  Hay,  on  his  behalf,  asked  leave 
to  withdraw  the  transcript  of  the  record  from  the  files,  in  order 
that  the  amendment  might  be  made  upon  the  transcript. 

Per  Curiam:  We  cannot  allow  the  transcript  to  be  with- 
drawn for  that  purpose. 

Mr.  Hay  :  The  amendment  desired  is  the  exclusion  from  the 
transcript  an  order  improperly  copied  therein. 

Per  Curiam  :  The  clerk  of  the  court  below  can  copy  the  order 
which  is  improperly  copied  into  the  transcript,  and  certify  to 
as  that  it  does  not  belong  to  this  case. 
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Comstock  v.  Hitt.         Clapp  et  al.  v.  Reid  et  al. 


COMSTOCK  V.  HlTT. 
(April  Term,  1865.) 

Oral  argument  will  not  be  allowed  by  one  party  on  the  first  call  of  the 
docket,  and  by  the  other  on  the  second  call. 

Counsel  inquired  whether  one  party  would  be  allowed  to 
argue  the  cause  orally  upon  the  first  call  of  the  docket,  and  the 
other  party  have  the  same  right  upon  the  second  call. 

Per  Curiam  :  We  cannot  allow  that  to  be  done,  even  by  con- 
sent of  parties.  If  the  case  is  argued  orally  on  the  first  call  of 
the  docket  by  one  party  and  not  by  the  other,  we  will  then 
take  it  for  consideration,  and  no  subsequent  oral  argument  will 
be  heard. 


Clapp  et  al.  v.  Reid  et  al. 

(April  Term,  1867.) 

1.  Demurrer  to  plea  of  release  of  errors  —  when  proper.  Objections  affect- 
ing the  merits  of  a  plea  of  release  of  errors,  can  be  made  only  upon  demurrer 
to  the  plea,  and  will  not  avail  against  a  motion  for  leave  to  withdraw  a  joinder 
in  error  and  to  file  the  plea. 

2.  Same — of  the  judgment  thereon.  Should  a  plea  of  release  of  errors  be 
adjudged  bad  on  demurrer,  the  judgment  will  be  reversed. 

Mr.  James  L.  Stark,  Jr.,  on  behalf  of  the  defendant  in  error, 
asked  leave  to  withdraw  his  joinder  in  error  and  to  plead  a 
release  of  errors,  setting  forth  the  grounds  upon  which  the  plea 
was  proposed  to  be  based. 

Mr.  Tuley,  for  the  plaintiff  in  error,  objected  that  the  facts 
suggested  would  not  support  a  plea  of  release  of  errors. 

Per  Curiam  :  The  objections  made  to  this  application  are 
upon  grounds  affecting  the  merits  of  the  proposed  plea,  and 
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can  properly  be  made  only  on  demurrer  thereto.  The  defend- 
ant will  be  given  leave  to  withdraw  his  joinder  and  to  file  a 
plea  of  release  of  errors ;  but  should  the  plea  be  adjudged  bad 
on  demurrer,  a  judgment  of  reversal  will  be  entered  thereon. 


United  States  Express  Co.  v.  Bedbury. 

(April  Term,  1865.) 

Special  motions  are  not  considered  by  the  court  until  the  day  follow- 
ing that  upon  which  they  are  entered. 

Counsel  suggested  that  a  motion  was  entered  in  this  cause 
on  yesterday,  which  seems  not  to  have  been  disposed  of. 

Per  Curiam  :  The  motions  of  yesterday  lie  over  until  to-day 
to  give  the  opposite  party  an  opportunity  to  file  counter  sug- 
gestions. By  the  twenty- third  rule,  all  special  motions  are 
required  to  be  in  writing  and  filed  with  the  clerk,  together  with 
the  reasons  in  support  thereof,  at  least  one  day  before  they  shall 
be  submitted  to  the  court. 

So  the  motions  of  yesterday  will  come  before  us  to-day  for 
consideration. 


Parr  v.  Van  Horne. 

(April  Term,  1865.) 

1.  Motion  for  a  new  trial  after  judgment — its  effect.  The  entering  of  a 
motion  for  a  new  trial  in  the  court  below,  after  the  entry  of  the  judgment, 
will  not  operate  in  any  way  to  suspend  the  judgment  or  to  impair  its  force  or 
conclusiveness. 

2.  Motion  for  a  new  trial — hoio  disposed  of.  If  a  motion  for  a  new 
trial  be  made  before  judgment,  the  entry  of  the  judgment  will  operate  as  a 
denial  of  the  motion,  without  its  being  formally  disposed  of. 

3.  Bond  for  costs  —  wlien  required  —  insolvency  of  plaintiff  m  error. 
Where  it  appears  the  plaintiff  in  error  has  no  property  out  of  which  the  costs 
of  the  suit  can  be  collected,  he  will  be  ruled  to  give  security  therefor. 
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Writ  of  Error  to  the  Circuit  Court  of  Will  county. 

Mr.  Uki  Osgood,  for  the  defendant  in  error,  moved  the  court 
for  a  rule  upon  the  plaintiff  in  error  to  file  a  bond  for  costs  in 
this  case,  or  to  show  cause  why  that  should  not  be  required. 
This  motion  was  based  upon  an  affidavit  of  the  defendant,  that 
lie  had  for  a  long  time  been  acquainted  with  the  plaintiff  and 
with  her  pecuniary  circumstances,  and  that  he  did  not  know 
of  any  property  belonging  to  her,  liable  to  execution,  from 
which  the  costs  in  this  suit  could  be  collected,  and  he  did  not 
believe  such  costs  could  be  collected  of  her  by  law. 

xlt  the  same  time,  the  defendant  entered  his  motion  to  dis- 
miss this  writ  of  error,  upon  the  alleged  ground  that  it  appeared 
from  the  record  that  final  judgment  had  not  oeen  rendered  in 
the  court  below,  and  that  a  motion  for  a  new  trial  was  still 
pending  therein. 

It  appears  from  the  record  that  this  was  an  action  of  eject- 
ment brought  by  Yan  Home  against  the  plaintiff  in  error. 
Upon  the  trial  below,  the  jury  returned  a  verdict  for  the 
plaintiff.  The  record  shows  the  entry  of  the  verdict  and  also 
the  following  proceedings,  consecutively :  First,  a  motion  by 
the  plaintiff  that  judgment  be  entered  upon  the  verdict,  and 
that  a  writ  of  possession  be  awarded,  which  was  done.  Next, 
after  the  entry  of  the  judgment  as  follows  :  "  Thereupon  comes 
the  said  defendant  and  enters  her  motion  for  a  new  trial  herein," 
which  does  not  appear  to  have  been  formally  disposed  of. 

Per  Curiam  :  It  appears  from  the  record  that  final  judgment 
was  rendered  before  the  motion  for  a  new  trial  was  made.  The 
entering  of  such  a  motion  after  judgment  could  not  operate  in 
any  way  to  suspend  the  judgment  or  to  impair  its  force  or 
conclusiveness  in  the  court  below.  It  is  possible  the  motion 
for  a  new  trial  was  made,  in  order  of  time,  before  the  judg- 
ment was  pronounced,  and  the  entries,  by  mistake,  making  it 
appear  to  have  been  made  subsea  aently.  Even  if  that  be  so, 
the  effect  of  the  record  would  be  che  same ;  for  the  rendering 
of  the   judgment  would  of  itself  have  to  be   regarded  as  a 
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denial  of  the  motion  for  a  new  trial,  and  would  be  none  the 
less  a  final  judgment  because  of  the  omission  of  a  formal  over- 
ruling of  the  motion.  The  motion  to  dismiss  the  writ  of  error 
upon  the  ground  alleged  must  be  denied. 

We  think,  upon  the  other  motion,  the  affidavit  presents  suf- 
ficient grounds  for  a  rule  upon  the  plaintiff  in  error  to  file  a 
bond  for  costs,  or  show  cause  why  that  should  not  be  required, 
and  it  will  be  so  entered. 

Rule  nisi. 


Cameron  v.  Savage  and  Fletcher. 

(April  Term,  1864.) 

1.  Service  op  process  from  the  Supreme  Court.  A  mere  evasion  by  a 
defendant  in  error,  of  service  of  a  scire  facias  to  hear  errors,  by  concealing 
himself,  is  not  equivalent  to  actual  service. 

2.  Where  actual  service  cannot  be  had  upon  a  resident  defendant  in  error, 
returns  of  two  nihils  upon  writs  issued  to  different  terms  of  court  will  be 
regarded  as  actual  personal  service. 

3.  Or,  instead  of  having  a  return  of  two  nihils,  the  plaintiff  in  error  may 
proceed  under  the  thirtieth  rule,  by  making  publication,  and  a  compliance 
therewith  will  enable  him  to  proceed  with  his  cause. 

In  this  case  the  return  upon  the  writ  of  scire  facias  was  as 
follows : 

"  I  have  served  the  within  process  by  reading  the  same  to 
the  within  named  George  W.  Savage,  on  the  6th  day  of  April, 
A.  D.  1864.  And  the  within  named  Robert  Fletcher  evaded 
service  of  this  process  by  concealing  himself  so  that  I  could  not 
serve  this  process  upon  him. 

"  DAYID  C.  RIGGS,  Sheriff,  etc. 

"  April  li   1864  " 

At  the  April  Term,  1864,  of  this  court,  Mr.  A.  G.  Kirk- 
t'ATRiCK,  for  the  plaintiff  in  error,  entered  his  motion  for  a  rule 
upon  the  defendants  to  join  in  error. 
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Per  Curiam  :  The  motion  must  be  denied.  There  was  no 
service  of  process  upon  Fletcher.  His  mere  evasion  of  service 
by  concealing  himself  is  not  equivalent  to  actual  service.  In 
cases  where  a  resident  defendant  in  error  cannot  be  found, 
bo  as  to  enable  the  officer  to  serve  process  upon  him,  returns 
of  two  nihils  upon  writs  issued  to  different  terms  of  the  court, 
will,  as  by  the  English  practice,  be  regarded  as  actual  personal 
service  of  the  process.  Here  there  is  but  one  nihil,  and  that 
will  not  authorize  a  rule  upon  him  to  join  in  error.  Instead 
of  having  a  return  of  two  nihils,  the  plaintiff  in  error  may  pro- 
ceed under  the  thirtieth  rule  of  this  court,  by  making  publi- 
cation, and  a  compliance  therewith  will  enable  the  party  to 
proceed  with  his  cause.     There  was  no  attempt  to  comply  with 

the  rule  in  this  case. 

Motion  denied. 


The  People  ex  rel.  Stine  v.  Supervisors  of  Vermil- 
ion County. 

(November  Term,  1866.) 

Process  of  the  Supreme  Court  —  where  returnable.  An  alternative 
writ  of  mandamus  awarded  by  the  Supreme  Court  in  one  grand  division,  can- 
not be  made  returnable  in  another  grand  division.  The  jurisdiction  of  this 
court,  is,  in  that  regard,  exclusive  in  each  grand  division. 

This  was  an  application  to  this  court  at  the  November  Term, 
1866,  at  Mount  Yernon,  for  an  alternative  writ  of  mandamus, 
which  Mr.  E.  M.  Haines,  on  behalf  of  the  relator,  moved 
should  be  made  returnable  to  the  January  Term,  to  be  held  at 
Springfield. 

Mr.  PIaines  contended  that  the  principle  upon  which  this 
court  sends  the  writ  of  mandamus  to  any  portion  of  the  State, 
as  an  original  proceeding,  in  the  absence  of  any  prohibitory 
provision,  it  is  believed  admits  of  making  the  writ  returnable 
to  the  next  term  in  the  adjoining  grand  division,  especially 
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where  it  appears  that  no  other  course  can  be  pursued  to  give 
the  relief  sought.  People  v.  Hatch  and  Dubois,  33  111.  9 ; 
People  ex  rel.  Fuller  v.  Hilliard,  29  id.  413. 

Per  Curiam  :  We  cannot  award  the  writ  to  be  made  return- 
able at  Springfield.  The  jurisdiction  of  this  court,  is,  in  that 
regard,  exclusive  in  each  grand  division.  A  writ  issued  in  one 
division  cannot  be  made  returnable  in  another  division,  any 
more  than  a  writ  issued  from  a  Circuit  Court  in  one  county  can 
be  made  returnable  to  the  court  in  another  county  in  the  same 
circuit.  It  is  a  well  settled  rule  that  a  suit  commenced  in  one 
jurisdiction  must  be  prosecuted  to  its  final  determination  in 
that  jurisdiction,  unless  removed  into  another  jurisdiction 
under  some  provision  of  law. 


Marshall  v.  Moses. 

(April  Term,  1865.) 

Service  of  process  —  return  of  two  nildls.  Return  of  two  nihil*  upon  a 
defendant  in  error,  will  authorize  a  rule  upon  him  to  join  in  error,  though 
there  be  no  actual  service  of  process. 


The  People  ex  rel.  Harless  v.  Richard  Yates,  Gov- 
ernor, and  Francis  A.  Hoffman,  Lieutenant-Gov- 
ernor of  the  State  of  Illinois. 

(November  Term,  1863.) 

1.  Mandamus — will  not  lie  against  the  governor.  The  writ  of  mandamus 
will  not  lie  against  the  governor  of  this  State,  to  compel  him  to  deposit  in  the 
office  of  the  secretary  of  State,  a  bill  which  was  passed  by  the  general  assem- 
bly, and  placed  in  the  hands  of  the  governor  for  his  consideration,  and  which, 
it  is  alleged,  has  not  been  returned  to  the  proper  house  within  the  time  limited 
by  the  Constitution,  with  his  objections. 
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2.  Same — when  prayed  against  several — must  issue  against  all  or  none. 
When  an  alternative  writ  of  mandamus  is  prayed  against  two  persons,  it  mast 
properly  be  allowable  against  both,  or  the  writ  cannot  issue  at  all. 

This  was  a  petition  for  an  alternative  writ  of  mandamus. 
The  petition  alleged,  that,  "  a  bill  for  an  act  to  incorporate  the 
Wabash  Railway  company"  having  passed  the  general  assem- 
bly, and  been  certified  by  the  proper  officers  of  the  senate  and 
house  of  representatives,  was  presented  to  the  governor  for  his 
consideration  as  provided  in  section  twenty-one  of  article  four 
of  the  Constitution  ;  that  more  than  ten  days  (Sundays  excepted) 
have  elapsed  since  the  same  was  so  presented  to  him,  and  yet 
he  has  not  returned  the  bill,  with  his  objections,  to  the  senate, 
the  house  in  which  it  originated,  nor  has  such  return  been  pre- 
vented by  an  adjournment  of  the  general  assembly. 

That  the  bill  was  improperly  placed  by  the  governor  in  the 
hands  of  the  lieutenant-governor,  who  still  retains  it  in  aia 
possession. 

The  petition  prays  that  an  alternative  writ  may  be  issued 
to  the  governor  and  lieutenant-governor,  commanding  them 
to  return  the  writ  with  the  causes  why  they  fail  and  neglect  to 
deposit  the  act  to  incorporate  the  Wabash  Railway  company 
in  the  office  of  the  secretary  of  State. 

Mr.  M.  W.  Fuller,  on  the  part  of  the  relator  :  "  Whenever 
there  is  a  fair  doubt,  either  upon  matter  of  fact,  or  matter  of 
law,  the  court  will  make  the  rule  absolute  in  order  that  it 
may  be  properly  discussed  on  the  return.  Tapping  on  Man- 
damus, 303-4. 

It  cannot  be  objected  that  the  writ  will  not  lie  against  the 
governor.  The  filing  of  a  bill  in  the  office  of  the  secretary  of 
State  is  a  ministerial  act,  and  as  such  may  be  ordered  by  man- 
damus to  be  done.  People  ex  rel.  Lanphier  et  al.  v.  Hatch,  19 
111.  283. 

Per  Curiam:  The  case  of  The  People  ex  rel.  Billings  v. 
Bissell,  Governor,  19  111.  229,  is  decisive  of  this  motion.  A 
writ  of  mandamus  will  not  lie  against  the  governor  for  the 
purpose  indicated  in  the  petition. 
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And  the  petition  being  against  two,  as  it  cannot  be  sus- 
taiued  as  to  one  of  them,  it  must  necessarily  be  denied  as  to 
both. 

Motion  denied. 

Note  by  the  Reporter. — Oral  argument  is  not  permitted  upon  a  motion 
for  an  alternative  writ  of  mandamus,  it  being  governed,  like  other  motions,  by 
the  twenty-third  rule  (to  be  found  in  this  vol.);  but  upon  the  return  of  the 
alternative  writ,  oral  argument  is  allowed,  as  in  other  cases. 


Ruckman  v.  Allwood  et  ah 

(September  Term,  1867.) 

1 .  Authority  of  an  attorney  —  waiver  of  right  to  question  it,  by  delay. 
Where  a  defendant  in  error  was  in  court  by  service  of  process,  he  will  be  pre- 
sumed to  be  cognizant  of  the  filing  in  the  cause  of  a  plea  of  release  of  errors ; 
and  such  a  plea  being  filed  by  an  attorney  of  this  court,  an  issue  made  uj. 
thereon  which  was  sent  to  the  court  below  for  trial,  and  the  verdict  certified 
back  to  this  court,  and  action  taken  thereon,  the  defendant  will  not  afterward 
be  heard  to  question  the  authority  of  such  attorney  to  file  the  plea. 

2.  Bond  for  costs  —  waiver  by  delay.  After  such  proceedings,  it  is  too 
late  to  object  that  the  plaintiff  in  error  was  a  non-resident  and  had  failed 
to  file  a  bond  for  costs  prior  to  the  suing  out  of  the  writ  of  error. 

This  was  a  writ  of  error  to  the  Circuit  Court  of  Peoria 
county. 

At  the  April  Term,  186  ,  Mr.  H.  M.  Wead,  an  attorney  of 
this  court,  appeared  and  filed  a  plea  of  release  of  errors,  in  the 
name  of  the  defendants  in  error,  and  the  cause  submitted  at  the 
last  term,  upon  which  issue  was  joined,  which  was  sent  to  the 
court  below  for  trial.  The  verdict  of  the  jury  was  certified 
back  to  this  court,  and  pending  its  consideration  at  the  present 
term,  Mr.  Lyman  Lacey,  as  attorney  for  the  defendants  in 
error,  entered  his  motion  for  leave  to  withdraw  the  plea  tiled 
by  Wead,  and  to  join  in  error,  alleging,  as  one  of  the  grounds 
for  the  motion,  that  the  defendants  never  authorized  said  Wead 
to  appear  in  this  cause  as  their  attorney,  nor  to  file  said  plea. 
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Several  affidavits  were  presented,  relating  to  the  question  of 
authority  of  Wead  to  appear  as  the  defendants'  attorney. 

The  defendants  appear  to  have  been  brought  into  court  by 
service  of  process,  before  the  plea  was  filed,  but  failed  to  inter- 
pose any  objection  thereto  until  they  made  this  motion. 

Per  Curiam  :  The  application  for  leave  to  withdraw  the  plea, 
and  to  join  in  error,  comes  too  late.  The  defendants  were  duly 
served  with  process,  and  after  being  thus  brought  into  court, 
an  attorney  of  this  court  appeared  and  filed  the  plea,  upon 
which  issue  was  joined,  a  trial  had  in  the  court  below  and  the 
verdict  returned  to  this  court.  It  must  be  supposed,  as  the 
defendants  were  regularly  brought  into  court,  that  they  were 
cognizant  of  his  acts  and  approved  them,  and  they  cannot  be 
heard  now  to  object  that  the  attorney  filing  the  plea  had  no 
authority. 

Motion  denied. 

The  defendants  subsequently  moved  the  court  to  dismiss  the 
cause,  upon  the  ground  that  there  was  no  bond  for  costs  filed 
prior  to  suing  out  the  writ  of  error,  the  plaintiff  in  error  being 
a  non-resident. 

Per  Curiam:  After  all  these  proceedings,  the  motion  comes 
too  late. 

Motion  denied. 


Anonymous. 

(April  Term,  1866.) 


1.  Rehearing  —  oral  motion  not  necessary.  An  oral  motion  for  a  rehear- 
ing is  not  necessary.  The  filing  of  the  petition  and  docketing  the  cause,  after 
dne  notice  given,  is  sufficient  to  bring  the  matter  before  the  court. 

2.  A  petition  for  rehearing  is  not  required  to  be  printed. 

9 — 40th  III. 
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Anonymous.       Mills  et  al.  v.  Lockwood. 


Anonymous. 

(November  Term,  1863.) 

Application  fob  rehearing.  An  answer  to  a  petition  for  a  rehearing  is 
not  allowable. 

Me.  John  Dougherty  having  presented  a  petition  for  a 
rehearing  of  this  cause,  Mr.  George  W.  Wall  inquired  whether 
an  answer  to  the  petition  could  be  filed. 

Per  Curiam  :  It  is  not  consistent  with  the  uniform  practice 
of  this  court  to  receive  suggestions  or  to  permit  an  answer  to 
be  filed  to  a  petition  for  rehearing.  Should  a  rehearing  be 
granted,  then  both  parties  will  be  heard. 


Mills  et  al.  v.  Lockwood. 

(April  Term,  1867.) 

1.  Rehearing — extension  of  time.  The  time  for  filing  petitions  for  rehear- 
ing will  be  extended  beyond  the  limit  fixed  by  the  rules  of  the  court  only  under 
special  circumstances,  except  by  the  consent  of  parties ;  that  consent  appearing 
in  this  case,  the  time  was  extended. 

2.  Rehearing  —  suggestion  of  death  of  parties  and  revivor  of  the  suit.  After 
the  time  for  filing  a  petition  for  a  rehearing  had  been  extended,  by  consent  of 
parties,  counsel  suggested  the  death  of  the  appellee,  and  moved  that  the  cause 
be  revived  against  his  representatives. 

Per  Curiam:  It  is  not  necessary  to  consider  that  subject  now;  should  a 
rehearing  be  granted,  it  would  then  be  proper  to  make  the  representative! 
parties. 


A    CASE 


IN  THE 


SUPKEME    COURT 


OF 


ILLINOIS. 


THIRD    GRAND   DIVISION. 

APRIL   TERM,    1865. 


Erasmus  Woodworth  et  al. 

v. 

James  H.  Huntoon  et  al. 


1.  Asstoneb  before  maturity — presumption  in  his  favor.  Where  a 
promissory  note  is  assigned  before  its  maturity,  it  will  be  presumed  the 
assignee  received  it  in  the  due  course  of  business,  and  without  notice  of  any 
defense  thereto. 

2.  Same — burden  of  proof.  So  where  the  maker  of  a  note  which  is 
assigned  before  maturity  alleges  notice  to  the  assignee  that  the  note  was 
usurious,  it  devolves  upon  him  to  prove  the  fact  of  notice. 

3.  Remote  assignee  after  maturity — protected  through  a  prior  inno- 
cent holder.  Where  a  note  given  upon  an  usurious  consideration  has  been 
assigned  before  maturity,  and  without  notice,  the  assignee  will  be  protected 
against  any  defense  arising  therefrom,  and  a  subsequent,  purchaser  of  the 
note  from  him,  after  its  maturity,  will  succeed  to  his  rights  in  the  same  con. 
dition  he  held  them.  A  defense  to  the  instrument  having  been  cut  oti  *>y  ita 
transfer  to  the  prior  innocent  holder,  cannot  be  revived  by  a  subsequent 
assignment. 
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4.  Usury  —  when  it  may  be  recovered  back,  in  equity.  Where  a  note  given 
upon  an  usurious  consideration  has  been  assigned  before  maturity,  to  a  bona 
fide  purchaser,  without  notice,  the  defense  of  usury  cannot  be  interposed ;  but 
when  the  usurious  portion  of  the  note  is  collected  by  the  assignee  under  such 
circumstances,  the  payment  by  the  maker  will  be  regarded  as  compulsory  and 
not  voluntary,  and  he  may  recover  it  back  from  the  original  payee  by  a  suit 
in  chancery  ;  and  it  may  be  that  the  maker  has  his  remedy  at  law  for  money 
paid. 

5.  In  those  cases  where  it  has  been  held  that  usury  which  has  been  paid 
cannot  be  recovered  back,  the  court  proceeded  upon  the  ground,  that  a  debtor 
who  has  voluntarily  paid  usury,  is,  after  the  whole  debt  is  paid,  estopped  from 
recovering  it  back. 

6.  Admission  in  an  answer  in  chancery — what  constitutes.  To  a  bill 
in  chancery  to  enjoin  the  collection  of  a  note  which  had  been  assigned  before 
maturity,  upon  the  ground  that  it  contained  usury,  alleging  notice  thereof  to 
the  assignee,  the  payee  answered  that  the  assignee  "  was  a  bona  fide  holder 
and  owner  thereof,  and  had  no  notice  of  usury  or  any  other  defense  to  said 
note."  It  was  held,  that  the  answer  was  obnoxious  to  an  exception  for  failing 
to  answer  the  allegation  of  usury,  in  the  bill ;  but  no  exception  was  taken,  and 
it  might,  perhaps,  as  evidence,  be  regarded  as  an  admission  by  the  payee  that 
the  notice  did  contain  usury. 

7.  Affidavit — under  the  act  of  1861,  allowing  one  party  to  call  the  other  as 
a  witness.  Where  it  appears  that  one  party  to  a  suit  was  called  by  the 
opposite  party  to  testify,  as  provided  in  the  act  of  1861,  and  no  affidavit  appears 
in  the  record,  as  required  by  the  act,  it  will  be  presumed  the  affidavit  was 
waived,  unless  the  contrary  appears. 

8.  Witnesses — parties  in  chancery — whether  a  decree  can  be  taken 
against  a  party  who  has  testified  at  the  instance  of  his  adversary — construction 
of  the  act  of  1861.  Under  the  general  chancery  practice,  prior  to  the  act  of 
1861,  which  provides  that,  upon  proper  affidavit,  either  party  to  a  suit  may 
call  the  other  to  testify,  there  were  cases  and  circumstances  which  precluded  a 
decree  being  taken  against  a  party  who  had  been  called  by  his  adversary  to 
testify  in  the  cause ;  and  there  were  other  cases  in  which  the  evidence  of  the 
party  has  been  stricken  out  by  the  court,  when  there  was  other  evidence,  and 
a  decree  allowed  to  pass. 

9.  But  since  the  act  of  1861,  the  fact  that  a  party  in  chancery  has  been 
called  upon  to  testify  by  his  adversary,  does  not  affect  the  right  to  take  a 
decree  against  the  party  testifying,  in  any  case  which  is  embraced  in  the  pro- 
visions of  that  act. 

10.  Where  the  payee  of  a  note  containing  usury,  assigns  the  same  before 
maturity  to  a  party  without  notice,  and  thereby  cuts  off  the  defense  of  usury 
by  the  maker,  there  is  an  implied  promise  by  the  former  to  repay  the  usury 
to  the  latter,  and  a  suit  in  chancery,  brought  upon  such  implied  promise,  ia 
embraced  in  the  spirit  of  the  act  of  1861,  allowing  one  party  to  call  upon  the 
opposite  party  to  testify. 
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11.  Allegations  and  decree — must  correspond.  A  bill  filed  in  such  a 
case,  alleging-  notice  of  the  usurious  consideration  of  the  note  to  the  assignee, 
and  seeking  to  enjoin  its  collection  on  that  ground,  will  not  authorize  a  decree 
against  the  payee  upon  the  ground  that  he  had  assigned  the  note  before 
maturity  to  a  party  without  notice,  and  had  thereby  cut  off  the  defense  of 
usury,  because  the  proof  to  authorize  such  a  decree  would  not  sustain  the 
allegations  in  the  bill. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 

This  was  a  suit  in  chancery  commenced  in  the  Circuit  Court 
of  Kane  county,  by  Erasmus  Woodworth  and  Alvin  Wood- 
worth  against  James  Harvey  Huntoon,  Edward  D.  Huntoon, 
Mary  P.  Huntoon  and  Josiah  Stevens.  The  cause  was  after- 
ward removed  into  the  Circuit  Court  of  Kendall  county,  upon 
change  of  venue. 

It  is  alleged  in  the  bill  that  on  the  18th  day  of  May,  1857, 
the  complainants  borrowed  from  James  Harvey  Huntoon  the 
sum  of  twenty-five  hundred  dollars  for  the  period  of  two 
years,  agreeing  to  pay  interest  thereon  at  the  rate  of  twenty- 
four  per  cent,  per  annum,  and  that  on  the  same  day  they 
executed  to  the  said  James  their  promissory  note  for  the  sum 
of  thirty-seven  hundred  dollars,  payable  two  years  from  date, 
with  interest  at  ten  per  cent,  after  due ;  the  amount  for  which 
the  note  was  given  embracing  the  principal  sum  of  twenty-five 
hundred  dollars  loaned,  and  the  interest  thereon  for  two  years 
at  twenty-four  per  cent,  per  annum. 

That  to  secure  the  payment  of  said  note,  the  complainants, 
at  the  same  time,  executed  and  delivered  to  Edward  D.  Hun- 
toon a  deed  of  trust  upon  certain  real  estate  in  Kane  county. 

It  is  further  alleged  that  sometime  in  the  year  1859,  and 
prior  to  the  maturity  of  said  note,  .the  said  James  H.  Huntoon, 
the  payee  thereof,  for  the  purpose  of  depriving  the  complain- 
ants of  any  defense  to  the  same  by  reason  of  such  usury, 
assigned  and  transferred  the  note  to  one  Mary  P.  Huntoon,  or 
pretended  so  to  do ;  the  possession,  custody  and  control  of  said 
note  still  remaining  with  said  James ;  and  that  to  all  intents 
and  purposes  it  was  the  note  of  said  James.     That  at  the  time 
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of  making  said  assignment  the  said  Mary  P.  Huntoon  well 
knew  that  the  purpose  thereof  was  colorable  merely,  and  made 
with  the  fraudulent  intent  aforesaid. 

That  on  the  29th  of  June,  1859,  the  note  being  then  due 
and  unpaid,  the  said  Mary  P.  Huntoon  and  James  H.  Hun- 
toon sold,  assigned,  and  transferred  the  same  to  one  Josiali 
Stevens,  of  the  State  of  New  Hampshire. 

The  complainants  insist  that,  by  reason  of  the  merely  color- 
able and  fraudulent  character  of  the  assignment  to  Mary  P. 
Huntoon,  and  her  knowledge  thereof  at  the  time  she  took  the 
assignment,  and  the  further  fact  that  the  note  was  not  assigned 
to  Stevens  until  after  it  was  due,  they  may  make  the  same 
defense  thereto  in  his  hands  that  they  could  if  it  had  remained 
in  the  hands  of  James  H.  Huntoon,  the  original  payee. 

It  is  then  alleged  in  the  bill  that,  on  the  29th  of  June,  1859, 
the  complainants  paid  to  the  said  Huntoons,  on  said  note,  the 
sum  of  six  hundred  and  seventy-eight  and  rW  dollars,  which 
was  indorsed  thereon.  That,  on  the  2d  day  of  March,  1861, 
they  tendered  to  one  S.  W.  Brown,  as  the  authorized  agent  of 
said  Stevens,  the  further  sum  of  $2,360  in  gold  coin,  which  was 
the  balance  then  due  upon  said  note,  computing  the  interest 
on  the  sum  loaned  at  the  legal  rate,  but  the  said  Brown  refused 
to  receive  the  same.  And  the  complainants  offer  to  bring  into 
court  the  sum  so  tendered  whenever  directed  so  to  do,  or  any 
other  sum  which  the  court  might  find  to  be  properly  due. 

The  complainants  allege  that  said  Stevens  refuses  to  make 
any  deduction  or  allowance  on  account  of  the  usury  contained 
in  said  note.  And  they  charge  that  they  have  a  direct  and 
substantial  interest  in  procuring  said  note,  and  the  indebted- 
ness thereby  represented,  to  be  canceled,  so  far  as  the  same 
ought  in  equity  to  be  done,  for  the  reason  that,  while  the  legal 
title  to  the  real  estate  mentioned  in  said  deed  of  trust  had 
passed  from  them,  yet,  on  the  1st  day  of  June,  1858,  the  said 
ieal  estate  still  being  subject  to  said  incumbrance,  they  gave  a 
deed  of  trust  upon  the  same  property  to  one  Charles  Patton, 
with  a  covenant  against  incumbrances,  which  covenant  remains 
in  full  force. 
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It  is  further  alleged  that  the  complainants  have  never  litiga- 
ted the  said  question  of  usury  contained  in  said  note,  and  that 
said  Stevens  threatens  to  collect  the  whole  amount  thereof,  and 
to  sell  said  premises  for  that  purpose,  the  said  Edward  D.  Hun- 
toon having  actually  given  notice  under  his  deed  of  trust  that 
he  will  make  sale  thereof. 

They  pray  that  the  defendants  may  answer  without  oath ; 
that  an  account  may  be  taken  of  the  amount  equitably  due  on 
said  note,  and  the  same  being  paid  as  the  court  shall  direct, 
that  the  note,  and  the  trust-deed  given  to  secure  the  same,  be 
canceled  and  discharged  of  record ;  and  that  the  defendants, 
their  agents,  etc.,  be  enjoined  from  selling  or  disposing  of  said 
note  and  trust-deed,  or  from  making  any  sale  by  virtue  of  tho 
power  in  said  deed  given  of  the  real  estate  therein  described, 
or  doing  any  act  prejudicial  to  the  complainants  in  the  premi- 
ses ;  and  that,  on  a  final  hearing,  such  injunction  be  made  per- 
petual, concluding  with  a  prayer  for  general  relief. 

An  injunction  was  awarded  according  to  the  prayer  in  the 
bill. 

The  answer  of  James  H.  Huntoon,  in  reference  to  the  char- 
acter and  purpose  of  the  assignment  to  Mary  P.  Huntoon,  says: 
"long  before  the  said  note  became  due  he  sold  and  assigned, 
indorsed  and  delivered,  the  said  note  to  Mary  P.  Huntoon, 
honafide,  and  for  a  valuable  consideration  that  was  paid  by  the 
said  Mary  P.  Huntoon,  to  wit,  the  amount  of  principal  and 
interest  then  due  upon  said  note,  and  that  neither  the  custody 
nor  control  or  possession  of  said  note  remained  with  this 
defendant  after  said  transfer,  but  that  the  said  note  remained 
in  the  custody  and  control  of  Mary  P.  Huntoon,  and  that  she 
was  the  honafide  holder  and  owner  thereof,  and  had  no  notice 
of  usury  or  any  other  defense  to  said  note,  and  this  defendant 
had  no  interest  in  the  same  whatever  after  said  sale,  and  that 
said  sale  was  not  colorable  or  fraudulent,  nor  made  for  the 
purpose  of  depriving  the  said  complainants  of  any  defense 
whatever." 

The  other  defendants  also  answered,  denying,  substantially, 
the  alleged  grounds  of  relief  set  forth  in  the  bill.     Replications 
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were  filed,  and  the  cause  came  on  for  hearing  upon  the  plead- 
ings and  proofs,  and  a  decree  was  entered  at  the  October  Term, 
1863,  finding  that  Mary  P.  Huntoon  was  the  bona  fiole  pur- 
chaser for  a  valuable  consideration  of  the  said  note,  before  the 
same  became  due,  and  had  no  notice  of  the  usury  in  said 
note,  as  is  alleged  in  said  bill,  and  that  she  was  the  bona  fide 
owner  and  holder  of  said  note  at  the  time  she  transferred  it 
to  the  defendant  Stevens.  The  decree  further  finds,  that  Alvin 
Woodworth  and  Erasmus  Woodworth  were  partners  in  all 
these  transactions,  and  that  the  said  Alvin  represented  to  the 
agent  of  Stevens,  at  the  time  of  his  purchase  of  the  note  from 
Mary  P.  Huntoon,  that  the  same  was  all  right  and  would  be 
paid,  and  thereby  induced  said  agent  to  purchase  the  same  for 
Stevens,  his  principal.  It  was  therefore  decreed  that  the  in- 
junction be  dissolved  and  the  bill  dismissed. 

The  complainants  thereupon  took  this  appeal. 

The  questions  presented  by  the  assignment  of  errors,  are, 
first,  whether  Mary  P.  Huntoon  had  notice  of  the  usury  alleged 
in  the  note,  at  the  time  she  took  the  assignment  thereof;  and, 
if  not,  what  position  her  assignee,  Stevens,  occupied  with 
reference  to  that  defense.  Second,  whether  the  maker  of  a  note 
given,  in  part,  upon  an  usurious  consideration,  can  recover 
back  the  usury  in  equity  when  his  defense  to  the  note,  at  law, 
has  been  cut  off  by  an  assignment  thereof  before  maturity,  to  a 
bona  fide  holder. 

Mr.  B.  F.  Parks  and  Messrs.  Leland  &  Blanchard,  for  the 

appellants. 

Messrs.  Wheaton  &  Brown,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

A  careful  examination  of  all  the  evidence  in  this  record 
fails  to  show  that  Stevens  was  not  a  bona  fide  purchaser  of  the 
note  without  notice  of  the  defense  of  usury.  Brown,  who  made 
the  purchase  as  his  agent,  testifies,  that  he  had  no  knowledge 


1865.]  Woodwokth  et  al.  v.  Huntoon  et  al.  137 

Opinion  of  the  Court. 

that  the  note  was  tainted  with  usury.  He  also  testifies  that 
appellant,  Alvin  Wood  worth,  solicited  him  to  purchase  the 
note,  and  assured  him  it  was  all  right.  But  the  instrument 
being  negotiable  and  past  due,  he  took  it  precisely  as  it  was 
held  by  his  assignor.  If  Mary  P.  Huntoon  held  it  free  from 
the  defense  of  usury,  he  by  his  purchase  succeeded  to  her  rights. 
A  note,  tainted  with  fraud  or  other  infirmity,  passing  into  the 
hands  of  an  innocent  purchaser,  not  chargeable  with  notice, 
and  for  a  valuable  consideration,  he  acquires  it  purged  of  the 
defense,  and  any  other  person  acquiring  it  of  him  succeeds  to 
his  rights  in  the  same  condition  he  held  them.  A  defense 
to  the  instrument  in  the  hands  of  the  original  holder,  having 
been  thus  cut  off,  is  not  revived  by  the  note  being  again  trans- 
ferred. 

The  assignment  of  this  note  to  Mary  P.  Huntoon  was  before 
its  maturity.  This  raises  the  presumption,  until  it  is  rebutted, 
that  she  received  it  without  notice,  and  in  the  due  course  of 
business.  It  then  devolves  upon  the  party  contesting  the  good 
faith  of  the  transaction  to  show,  that  she  had  notice  of  the 
usury,  or  of  such  circumstances  as  would  lead  to  notice,  at  the 
time  she  purchased. 

In  this  we  think  the  evidence  fails.  It  is  denied  by  the 
answers  of  the  payees.  The  principal  circumstances  relied  upon 
to  prove  notice  is  that  she  is  sister  of  one  of  the  payees.  This 
of  itself  is  not  sufficient  to  impeach  the  transaction.  Persons 
occupying  that  relation  may  and  frequently  do  sell  to,  and  buy 
property  of,  each  other  on  precisely  the  same  terms  as  they  do 
of  strangers.  This  fact,  in  connection  with  other  circumstances, 
may  be  taken  into  consideration  to  determine  whether  the 
transaction  was  real  or  only  colorable.  There  is  nothing  to 
show  that  she  was  not  possessed  of  ample  means  to  enable  her 
to  purchase  notes,  and  if  disposed  to  do  so,  it  is  natural  that 
she  should  as  readily  purchase  of  a  brother  as  of  a  stranger. 

The  usury  is  admitted  by  the  payee,  in  his  answer,  and  inas- 
much as  it  can  not  be  interposed  as  a  defense  to  or  relied  upon 
for  a  decree  against  that  amount  of  the  note,  can  a  decree  be 
rendered  against  the  payee  for  the  usury  ?     Had  he  continued 
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to  hold  the  note,  there  can  be  no  doubt  that  the  amount  of  the 
usury  reserved  might  be  deducted  and  a  decree  rendered  for 
the  balance.  He  has,  by  the  sale  of  the  note,  prevented  the 
defense  to  the  note,  has  obtained  money  which,  in  equity  and 
good  conscience,  he  has  no  right  to  retain,  and  which  the  law  for- 
bids him  to  receive.  It  is  true  that  he  has  not  received  it  from 
the  makers,  but  from  third  persons.  It  was  not  paid  by  the 
makers,  and  its  payment  by  a  third  person  does  not  estop  them 
from  insisting  upon  having  it  refunded.  He  has  received  this 
amount  which  was  not  owing  him  under  the  law,  and  has  com- 
pelled the  makers  to  pay  that  sum  to  the  present  holder.  Sup- 
pose the  note  had  been  free  from  taint  of  usury  and  the  makers 
had  paid  this  sum,  and  it  had  not  been  credited,  and  the  note 
sold  before  maturity,  would  any  one  doubt  his  liability  to  the 
makers  ?  And,  in  principle,  the  two  cases  are  the  same,  one  is 
equally  a  defense  as  the  other,  and  in  each  it  would  be  the 
wrongful  act  of  the  payee  which  deprives  the  makers  of  their 
defense  to  the  note.  Courts  of  equity  will,  as  a  part  of  their 
inherent  jurisdiction,  lend  their  aid  to  recover  back  usury  paid 
by  the  borrower,  beyond  legal  interest.  Story's  Equity,  §  302. 
It  is  said,  in  Fonblanque's  Equity,  vol.  1,  245,  that,  "in  usu- 
ious  contracts,  there  is  no  doubt  but  equity  will  give  relief 
to  the  borrower  in  case  where  the  law  will  not  reach  him,  as  it 
is  unjust  for  the  lender  to  hold  such  exorbitant  gains,  and 
the  borrower  can  never  be  considered  particeps  criminis,  but 
rather  deserving  compassion  than  punishment."  Before  equity 
adopted  this  rule  it  had  been  held  by  the  English  courts  of  law 
that  usury  actually  paid  could  not  be  recovered  back  by  the 
borrower.  Tompkins  v.  Bernett,  1  Salk.  22.  And  it  seems 
that  equity  assumed  jurisdiction  because  the  borrower  had  no 
adequate  remedy  at  law.  But  in  more  modern  times,  the  ancient 
rule  of  the  common  law  courts  has  been  relaxed  and  it  may 
now  be  recovered  in  the  English  courts  by  an  action  for  money 
had  and  received.  Browning  v.  Morris,  Cowper,  792  ;  Jaques 
v.  Galightly,  2  Blk.  1073 ;  Astley  v.  Reynolds,  Strange,  915. 

On  the  one  hand,  courts  of  equity  will  not  relieve  the  debtor 
by  declaring  the  contract  void,  and  thus  aid  him  in  perpetrat- 
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ing  a  fraud,  but  will  require  him  to  do  equity  by  paying  the 
principal  with  legal  interest ;  on  the  other,  it  will  not  aid  the 
usurer  in  perpetrating  a  fraud,  by  enforcing  his  illegal  and 
unconscionable  bargain.  But  to  prevent  fraud  it  will  decree 
the  repayment  of  the  usury  received  from  the  debtor,  and  only 
permit  the  creditor  to  have  his  money  with  legal  interest.  It 
will  not  lend  itself  to  aid  either  party  in  committing  a  fraud, 
but  will  require  both  parties  to  do  equity  ;  even  if  a  court  of 
equity  would  not  entertain  a  bill  for  the  recovery  of  usury 
already  paid,  it  will  interpose  to  prevent  its  collection,  or  to 
compel  an  assignor  to  pay  the  usury  to  the  makers  of  the  note 
where  the  assignment  has  cut  off  the  defense.  It  will  prevent 
such  fraud.  In  this  case  Huntoon  should  not  be  permitted,  by 
transferring  the  note  before  its  maturity  to  an  innocent  holder, 
to  consummate  his  fraudulent  purposes,  and  thus  acquire  and 
hold  money  which  the  law  has  said  he  shall  not  have.  The 
payment  of  the  usury  by  Mary  P.  Huntoon,  when  she  pur- 
chased the  note,  may  be  treated  as  money  paid  for  the  use  of 
the  makers.  And  in  this  case  equity  will  require  him  to  pay 
the  usury  over  and  above  legal  interest  to  the  makers  of  the 
note.  This  relief  may  be  granted  under  the  general  prayer, 
not  being  inconsistent  with  the  special  prayer  for  relief. 

The  court  below  should  have  rendered  such  a  decree.  The 
decree  which  was  rendered  being  erroneous,  it  must  be  reversed 
and  the  cause  remanded. 

Breese,  Justice,  dissents. 

This  cause  was  originally  argued  at  the  April  Term,  1864, 
and  the  foregoing  opinion  was  filed  as  of  that  term.  At  the 
April  Term,  1865,  a  rehearing  was  granted  upon  the  sugges- 
tion of  questions  which  were  not  presented  to  the  court  at  the 
former  hearing. 

On  the  rehearing,  it  was  insisted  by  Mr.  L.  R.  Wagner, 
on  behalf  of  the  appellee,  James  H.  Huntoon,  with  whom  was 
Mr.  S.  W.  Brown,  that  to  enter  a  decree  requiring  James  Har- 
vey Huntoon  to  pay  to  the  Woodworths  the  usury  in  this  note 
and  deed  of  trust,  would  be  clearly  inconsistent  with  the  case 
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made  by  complainants'  bill,  and  if  so  would  be  erroneous. 
Citing  Colton  v.  Boss,  2  Paige  Ch.  397 ;  Lloyd  v.  Brewster  et 
al.,  4  id.  537;  Beebe  v.  Bank  of  New  York,  1  Johns.  559; 
Mitford's  Pleadings,  38  ;  Wilkin  v.  Wilkm,  1  Johns.  Ch.  117  ; 
Grimes  v.  French,  2  Atk.  142 ;  Darmer  v.  Fortescue,  3 
id.  132 ;  2  Peters,  595. 

Counsel  further  urged  : 

The  complainants  examined  James  Harvey  Huntoon  as  "a 
witness  in  the  cause,  and  this  operates  as  an  equitable  release 
to  the  defendant,  and  there  can  be  no  relief  against  him,  and 
cited  3  Greenleaf  's  Evidence,  §  316 ;  Wry  mouth  v.  Boyer,  1 
Yesey,  417 ;  Lewis  v.  Owen,  1  Ired.  Eq.  93 ;  Palmer  v.  Van 
Bom,  2  Edw.  Ch.  193  ;  Bradley  v.  Boot,  5  Paige,  633  ;  Lingan 
v.  Henderson,  1  Bland,  263. 

The  statement,  in  the  opinion  in  this  case,  that  Huntoon 
admitted  the  usury  in  his  answer,  is  a  mistake.  Huntoon 
neither  admits  nor  denies  it  in  his  answer,  but  testified  to  it 
when  called  as  a  witness  by  complainant. 

Mr.  B.  F.  Parks  and  Messrs.  Leland  &  Blanchard,  for  the 

appellants,  contra. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  case  comes  before  us  at  this  term  on  a  rehearing. 
After  careful  reflection  and  reconsideration  of  the  ground  upon 
which  the  former  opinion  was  based,  we  see  no  reason  to  change 
our  views  as  there  expressed.  But  upon  questions  now  raised 
which  were  not  then  considered,  we  have  arrived  at  a  different 
conclusion  from  that  announced  on  the  former  hearing. 

In  granting  relief  against  usury  collected,  as  the  record  shows 
it  was  in  this  case,  we  would  not  in  the  least  modify  the  for- 
mer decisions  of  this  court,  but  place  it  upon  the  ground  that 
the  payment  was  not  voluntary,  but  was  compulsory  and  so 
that  the  defense  could  not  be  made.  In  the  former  cases  the 
court  proceeds  upon  the  ground  that  a  debtor  who  has  volun- 
tarily paid  usury  is,  after  the  whole  debt  is  paid,  estopped  from 
suing  and  recovering  it  back.     While  in   a  case  like  this  it  is 
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involuntary,  and  by  the  transfer  of  the  note  before  its  maturity 
to  a  bona  fide  purchaser  without  notice,  the  defense  is  cut  off. 
Nor  can  a  debtor  in  such  a  case  resort  to  a  court  of  equity  for 
relief  by  injunction  of  the  usurious  portion  of  the  debt,  as  by 
the  assignment  before  maturity  the  assignee  acquires  the  note 
freed  from  all  defense,  either  legal  or  equitable.  As  the  pay- 
ment is  compulsory,  and  by  the  assignment  of  the  note  the 
payee  has,  to  say  the  least,  obtained  an  unfair  advantage,  a  court 
of  equity  will  give  relief,  and  it  may  be  that  the  maker  has  a 
remedy  at  law  for  money  paid  for  the  use  of  the  payee. 

It  is  now  urged,  that  it  appears  from  the  evidence,  that  com- 
plainants had  made  an  assignment  of  their  property  for  the 
benefit  of  creditors,  and  if  so,  they  have  no  right  to  recover 
the  usury  back,  but  that  the  assignees  would  be  entitled  to 
recover.  It  is  true,  that  Wagner  incidentally  states  in  his 
testimony  that  they  had  made  an  assignment  and  were 
insolvent.  To  whom,  when,  or  what  was  assigned,  he  does  not 
state.  The  record  affords  no  evidence,  if  an  assignment  was 
made,  that  it  embraced  this  claim.  This  evidence  is 
meagre  and  unsatisfactory  upon  which  to  reject  the  claim  to 
recover  back  the  usury. 

It  is  insisted  that  James  H.  Huntoon  does  not  admit  that 
the  note  contained  usury,  and  that  it  was  not  otherwise  proved. 
He  does  not  in  terms  admit  it,  but  clearly  does  by  implication. 
The  bill  charges  that  the  transaction  was  usurious,  and  in  his 
answer  he  says,  that  Mary  P.  Huntoon  "was  a  bona  fide 
holder  and  owner  thereof,  and  had  no  notice  of  usury  or  any 
other  defense  to  said  note."  The  answer  was  obnoxious  to  an 
exception  for  failing  to  answer  the  allegation  in  the  bill,  but  no 
exception  was  taken  to  it.  It  might  perhaps,  as  evidence,  have 
been  regarded  as  such  an  admission  as  would  warrant  the  con- 
clusion that  the  note  did  contain  usury,  as  charged  in  the  bill. 

It  is  likewise  insisted  at  this  time,  that  James  H.  Huntoon, 
being  called  by  complainants  as  a  witness  on  the  hearing,  they 
are  precluded  from  taking  a  decree  against  him.  Under  the 
general  chancery  practice,  there  are  cases  and  circumstances 
that  preclude  such  a  decree,  but  there  are  other  cases  where 
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the  courts  have  stricken  out  the  evidence  of  the  party,  when 
there  was  other  evidence,  and  permitted  a  decree  to  pass. 
And  if  necessary  in  this  case  to  the  support  of  the  decree,  we 
would  incline  to  hold  that  Huntoon's  evidence  might  be 
stricken  out,  and  a  decree  rendered  on  his  answer.  But  by  a 
recent  statute,  adopted  on  the  20th  day  of  February,  1861 
(Sess.  Laws,  71),  it  is  provided  that  after  making  and  filing  an 
affidavit,  either  party  may  call  on  the  other  to  testify.  It 
declares  that  in  cases  where  there  are  two  or  more  plaintiffs  or 
defendants,  the  opposite  party  may  call  either  or  all  of  the 
plaintiffs  or  defendants  as  witnesses  to  the  fact  mentioned  in 
the  affidavit.  We  find  no  affidavit  in  the  record,  but  we  will 
presume  that  it  was  waived  unless  the  contrary  appears.  This 
statute,  it  is  true,  declares  that  whenever  a  party  to  any 
original  suit  pending  in  a  court  of  record,  upon  contracts 
express  or  implied,  shall  file  an  affidavit,  he  may  resort  to 
this  character  of  evidence.  While  a  bill  in  equity  may  not  be 
embraced,  in  terms,  in  the  act,  such  a  *  case  as  this  is  clearly 
vithin  its  spirit,  as  there  is  an  implied  promise  by  the  payee, 
when  he  sells  a  note  and  cuts  off  the  defense  of  usury,  that  he 
will  repay  the  usury  to  the  maker. 

However,  upon  a  careful  examination  of  the  bill,  we  find, 
that,  as  it  is  framed,  the  relief  cannot  be  granted.  If  properly 
framed  in  other  respects,  the  relief  could  have  been  granted 
under  the  general  prayer.  But  the  bill  proceeds  upon  the 
ground  that  the  purchasers  of  the  note  had  notice  of  the  usury 
and  were  not  bona  fide  holders  —  Mary  P.  Huntoon  being 
charged  with  notice  —  and  that  Stephens  purchased  after  the 
maturity  of  the  note.  The  evidence  fails  to  sustain  these 
allegations,  but  the  evidence  does  show  that  James  H.  Huntoon 
did  sell  the  note  so  as  to  cut  off  the  defense  of  usury.  The 
bill  makes  one  case  and  the  proof  another.  Had  the  bill  been 
properly  framed  the  relief  should  have  been  allowed.  But  we 
feel  ourselves  unable  to  reverse  the  decree  of  the  court  below, 
but  it  is  so  modified  that  the  bill  stand  dismissed  without 
prejudice,  and  appellant  pay  the  costs  of  this  court. 

Decree  modified. 
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The  Toledo,  Peoria  and  Warsaw  Railway  Company 

v. 
Robert  Rumbold. 

1.  Fencing  railroads  —  negligence.  Where  two  railroad  companies  are 
using  the  same  line  of  road,  one  company  being  the  owner,  and  the  other  com 
pany  using  the  road  by  its  permission,  the  company  owning  the  track  is  liable 
for  damages  done,  by  reason  of  an  unfenced  track,  by  the  trains  of  the  other 
company,  the  same  as  if  done  by  its  own  trains. 

2.  And  it  seems,  that,  in  such  a  case,  the  company  by  whose  train  the  stock 
was  killed,  is  also  liable  therefor,  for  presuming  to  use  the  road  of  another 
company  fenceless  and  unprotected. 

Appeal  from  the  County  Court  of  Livingston  county ;  Hon. 
Jonathan  Duff,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  26th  May,  1865, 
by  Robert  Rumbold  against  the  Toledo,  Peoria  and  Warsaw 
Railway  Company,  to  recover  damages  for  the  killing  of  a 
mare  and  two  colts,  by  a  locomotive  and  train  on  the  track  of 
said  railroad  company. 
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At  the  June  Term,  1864,  the  railroad  company  made  a 
motion  for  a  continuance,  based  on  an  affidavit,  which  alleged 
that  by  means  of  certain  absent  witnesses,  the  company  could 
prove  that  the  stock  was  killed  by  a  train  of  the  Illinois  Cen- 
tral Railroad  company.     The  motion  was  overruled. 

The  cause  was  tried  before  a  jury  at  the  June  Term,  1865. 
The  evidence  shows  that  said  animals  were  killed  24th  Septem- 
ber, 1864,  by  a  train  probably  belonging  to  the  Illinois  Central 
Railroad  company.  For  the  plaintiff  the  court  gave  the  fol- 
lowing instruction,  to  the  giving  of  which  the  company 
excepted : 

"  Although  the  jury  may  believe  from  the  evidence  that  the 
injury  to,  and  killing  of  plaintiff's  said  animals^  was  directly 
caused  by  an  engine  and  train  run  and  operated  on  defendant's 
road  by  the  Illinois  Central  Railroad  company  and  its  serv- 
ants, by  consent  or  permission  of  defendant,  and  that  such 
injury  was  not  caused  by  the  willful  acts  of  the  servants  of  the 
said  Illinois  Central  Railroad  company,  still  the  defendants  arft 
liable  for  the  injury ;  and,  in  law,  so  far  as  the  rights  of  the 
plaintiff  are  concerned,  the  train  and  servants  of  the  said  Illi- 
nois Central  Railroad  company,  so  run  on  defendant's  road, 
were  the  train  and  servants  of  defendant." 

The  jury  found  a  verdict  in  favor  of  Rumbold  for  $250, 
and  the  court  rendered  a  judgment  thereon.  From  that  judg- 
ment the  company  appealed.  The  main  question  in  the  case 
was  whether  the  Toledo  and  Peoria  company  were  liable  for 
stock  killed  by  the  trains  of  the  Illinois  Central  company,  wh'1  > 
running  over  their  track. 

Messrs.  Ingersolls  and  Puterbatjgh,  for  the  appellant. 

Messrs.  Fleming  and  Pillsbury,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  in  the  Livingston 
County  Court  by  Robert  Rumbold,  against  the  Toledo,  Peoria 
and  Warsaw  Railway  Company,  for  damages  in  killing  a  mare 
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and  two  colts  by  the  trains  and  locomotives  moving  upon  that 
road.  The  accident  was  alleged  to  have  occurred  in  conse- 
quence of  the  road  not  being  fenced. 

A  motion  was  made  by  the  company  to  continue  the  cause 
on  account  of  the  absence  of  material  witnesses  who  were  in 
charge  of  the  train  by  which  the  animals  were  killed,  and  by 
whom  they  could  prove  that  they  were  killed  by  a  train 
operated  by  the  Illinois  Central  Railroad  company.  The 
affidavit,  in  all  respects  conforms  to  the  requirements  of  the 
statute  as  to  diligence,  etc.,  but  we  do  not  think  the  liability 
of  the  appellants  would  be  affected  or  changed  by  the  testi- 
mony desired.  The  gist  of  the  action  is  negligence  in 
not  fencing  the  road  as  the  statute  requires,  and  if  the  fact 
was  that  a  train  of  the  Illinois  Central  road  was  moving  on 
appellants'  road,  unfenced  as  it  was,  the  former  company  would 
be  deemed  the  servants  and  agents  of  appellants,  and  this  from 
motives  of  public  policy  and  to  protect  the  property  of  the 
people  and  public.  It  was  the  duty  of  appellants  to  have 
fenced  the  road,  and  public  safety  demands  they  should  be  held 
liable  for  all  damages  resulting  from  the  neglect  to  fence  it. 
And  the  same  policy  would  require  that  the  Illinois  Central 
should  be  responsible  for  presuming  to  use  the  road  of  another 
company  fenceless  and  unprotected.  Either  company  would 
be  liable  for  the  injury. 

This  question  has  been  heretofore  considered  and  decided  by 
this  court  in  the  case  of  the  Illinois  Central  ^Railroad  Com- 
pany v.  KaMouse,  3-9  111.  272,  wherein  it  was  held,  for  an  injury 
done  on  this  same  road,  then  called  the  Peoria  and  Oquawka 
Railroad  company,  that  it  was  the  duty  of  that  company  to 
fence  the  road,  but  that  the  Illinois  Central  was  liable  for  all 
accidents  for  presuming  to  use  the  road  in  its  unsafe  and 
unfenced  condition. 

We  do  not  see  any  difference  in  principle,  between  the  cases. 
Both  depend  on  the  fact  of  the  neglect  of  the  appellants  to 
fence  the  road. 

We  perceive  no  objections  to  the  instructions  given  on  bo- 
half  oi  appellee;  and  they,  being  proper,  those  asked  by  the 
10— 40th  III. 
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appellant  and  refused,  as  they  were  of  an  opposite  character 
to  those  of  the  appellee,  were  properly  refused. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


J.  Young  Scammon 

v. 
The  City  of  Chicago. 

1.  Summary  proceedings  for  divesting  title — of  the  strictness  required.  In 
summary  proceedings  whereby  titles  are  divested,  such  as  a  proceeding  to 
condemn  real  estate  for  non-payment  of  an  assessment,  the  law  under  which 
they  are  instituted  must  be  strictly  followed  as  to  all  its  substantial  require- 
ments. 

2.  Same— notice  is  important.  The  above  rule  has  especial  application  to 
notice  which,  in  such  cases,  stands  as  process. 

3.  Notice  of  filing  assessment  roll  in  the  city  of  Chicago— its  requisites  as  to 
time  of  publication.  The  act  of  1863,  amendatory  of  the  charter  of  the  city 
of  Chicago,  requires  notice  to  be  given  of  the  filing  of  an  assessment  roll  "  by 
six  days'  publication,"  etc.     This  means  a  publication  for  six  different  days. 

4.  Sunday — publication  of  notice.  In  publishing  a  notice  required  by  law 
to  be  published  six  days,  when  one  of  the  publication  days  occurs  on  Sunday, 
the  publication  on  that  day  cannot  be  counted. 

5.  Sunday — service  of  civil  process.  In  this  State,  civil  process  cannot  be 
legally  served  on  Sunday.  It  is  forbidden  by  the  one  hundred  and  forty-fourth 
section  of  our  Criminal  Code,  which  prohibits  any  person  from  disturbing  the 
peace  and  good  order  of  society  by  labor,  works  of  necessity  and  charity 
excepted. 

6.  Sunday  newspapers — not  regarded  as  belonging  to  the  regular  daily 
issue — publication  of  notice.  When  the  law  requires  a  notice  to  be  published 
in  the  corporation  newspaper,  its  publication  must  appear  in  that  particular 
paper.  And  when  the  newspaper  so  selected  is  a  daily,  and  its  proprietors  also 
publish  a  Sunday  paper  of  the  same  name,  but  which  is  not  regarded  as 
belonging  to  the  regular  daily  issue,  and  delivered  to  its  subscribers,  but  sold 
only  to  news-dealers  and  newsboys,  such  paper  is  a  different  and  distinct  one, 
from  the  corporation  paper ;  and  such  notice  cannot  be  legally  published  in 
such  paper. 

Appeal  from  the  Superior  Court  of  Chicago. 
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lion.  John  M.  Wilson,  Chief  Justice,  presiding. 

This  was  an  appeal  from  a  judgment  upon  a  special  assess- 
ment made  for  curbing,  grading,  and  paving  with  wooden  block 
pavement,  Wabash  avenue,  from  the  south  line  of  Randolph 
street  to  the  north  line  of  Twenty-second  street,  in  the  city  of 
Chicago. 

The  opinion  states  the  case. 

Mr.  J.  L.  Thompson,  for  the  appellant. 

Mr.  S.  A.  Ikvin,  for  the  appellee. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  to  condemn  certain  lots  in  the  city  of 
Chicago  for  failure  to  pay  a  special  assessment  levied  upon 
them  for  the  purpose  of  paving  a  portion  of  Wabash  avenue. 
This  appeal  is  prosecuted  from  the  judgment  rendered  against 
the  lots  in  the  court  below. 

In  summary  proceedings  of  this  character  whereby  titles  are 
divested,  the  law,  under  which  they  are  instituted,  must  be 
strictly  followed  as  to  all  its  substantial  requirements.  This  is 
especially  true  in  regard  to  notice,  which  stands  in  the  place  of 
process.  Section  13,  chapter  7,  of  the  charter  of  Chicago  as 
amended  in  1863,  directs  that,  in  these  proceedings  "  notice  shall 
be  given  by  said  commissioners,  by  six  days'  publication  in 
the  corporation  newspaper,  of  the  filing  of  such  assessment 
roll  in  the  clerk's  office ;  and  that,  at  the  next  regular  meet- 
ing of  the  common  council,  to  be  held  after  the  expiration 
of  such  publication,  they  will  apply  to  the  common  council 
for  a  confirmation  of  said  assessment." 

This  unquestionably  means  a  publication  for  six  different 
days,  and  has  been  so  construed  by  the  city.  In  the  case  at 
bar  in  order  to  make  out  the  six  days  notice,  it  is  necessary  to 
count  a  publication  made  on  Sunday,  July  6,  1865,  and  one  of 
the  questions  presented  is,  whether  that  publication  can  bo 
properly  counted. 
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The  validity  of  this  notice  is  clearly  just  what  it  would  have 
been,  if  the  charter  had  only  required  one  publication,  and 
that  had  been  made  on  Sunday.  Would  such  a  notice  have 
been  sufficient? 

At  the  common  law,  Sunday  was,  in  legal  phrase,  dies 
non  juridicus.  No  valid  judicial  proceeding  could  be  had 
upon  that  day.  This  rule  of  the  common  law  was  applied  in 
this  court  in  Baxter  v.  The  People,  3  Gilm.  368,  and  a  judg- 
ment rendered  on  Sunday  pronounced  absolutely  void,  though 
it  was  held  in  the  same  case  a  verdict  might  be  received  on 
Sunday  as  a  matter  of  necessity. 

But  while  the  common  law  may  only  prohibit  strictly  judicial 
proceedings,  it  will  hardly  be  contended  that  in  this  State  civil 
process  can  be  legally  served  on  Sunday.  In  England  this  was 
forbidden  by  the  29  Car.  11,  and  in  this  State  the  same  result 
would  follow  from  the  144th  section  of  our  Criminal  Code. 
That  section  is  as  follows : 

"  Any  person  who  shall  knowingly  disturb  the  peace  and 
good  order  of  society,  by  labor  or  amusement  on  the  first  day 
of  the  week,  commonly  called  Sunday  (works  of  necessity 
and  charity  excepted),  shall  be  lined,"  etc. 

The  unquestionable  object  of  this  law  is,  to  secure  to  every 
individual  in  the  community  the  right  to  pass  the  Sunday, 
either  in  religious  exercises,  or  in  the  quiet  and  seclusion  of  his 
home,  without  liability  to  annoyance  from  the  ordinary  secular 
pursuits  of  life,  except  so  far  as  they  may  be  dictated  by  neces- 
sity or  charity.  The  wisdom  of  this  provision  no  one  doubts. 
Although  we  have  departed  from  the  austere  observances  of  the 
New  England  colonists,  we  have  not  drifted  so  far  in  the  oppo- 
site direction  as  to  recognize  no  distinction  between  Sundays 
and  the  other  days  of  the  week.  The  experience  of  the  world 
has  taught  the  necessity  of  setting  apart  one-seventh  of  our 
time  for  religious  worship  and  meditation,  and  for  complete 
repose  from  the  harrassing  and  absorbing  pursuits  of  gain, 
ambition  and  pleasure.  Even  those  who  are  not  guided  by  the 
teachings  of  Christianity,  acknowledge  the  necessity  of  a 
rational  observance  of  the  Sabbath  as  conducive  in  the  highest 
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degree  to  the  temporal  interests  of  society.  While  legislation 
prescribing  the  precise  mode  of  its  observance  would  be  justly 
regarded  as  an  unwarrantable  interference  with  individual 
liberty,  on  the  other  hand  all  agree  that  no  person  should  be 
permitted  to  follow  his  ordinary  secular  occupations,  if,  by  so 
doing,  he  disturbs  that  portion  of  the  community  which  desires 
to  devote  the  day  to  religious  worship  and  meditation.  If  the 
wise  lawgiver,  whatever  may  be  his  own  religious  opinions  or 
habits,  concurs  in  this  setting  apart  one  day  in  seven,  it  would 
ill  become  the  judiciary  to  give  to  such  enactments  a  restricted 
operation.  They  should  be  so  construed  as  fully  to  accomplish 
their  purpose,  and  we  think  it  clear  that  to  permit  officers  to 
intrude  upon  families  on  Sundays  for  service  of  civil  process 
would  be  a  violation  of  the  spirit  and  policy  of  this  law,  and 
unbecoming  a  christian  community.  The  case  of  Johnson  v. 
The  People,  31  111.  469,  was  decided  on  the  express  ground 
that  the  taking  of  a  recognizance  might  be  a  work  of  both 
necessity  and  charity.  This  in  no  wise  conflicts  with  the  views 
we  have  here  expressed. 

If  the  service  of  civil  process  would  be  invalid  on  Sunday,  it 
necessarily  follows  that  a  publication  of  this  notice  on  Sunday, 
if  the  law  required  but  a  single  publication,  would  be  equally 
invalid,  and  the  same  rule  must  be  applied  to  the  present  case, 
in  which  the  Sunday  publication  must  be  counted  to  make  out 
the  requisite  number.  The  notice  stands  in  place  of  process, 
and  it  must  be  given  on  those  days  of  the  week  which  the  law 
recognizes  as  appropriate  to  business  of  this  character.  To  per- 
mit it  to  be  given  on  Sunday  is  against  the  spirit  and  policy  of 
our  law.  A  large  and  most  respectable  portion  of  the  commu- 
nity consider  it  immoral  to  issue  Sunday  newspapers,  and,  if 
these  notices  should  be  published  in  such  papers  only,  property 
holders  entertaining  these  opinions  would  have  little  chance  of 
learning  of  the  assessment. 

There, is  another  objection  to  this  publication  which  has  much 

.rce.     It  appears  in  the  record  that  the  Sunday  Tribune  is  not 

distributed  to  the  subscribers  for  the  paper  issued  during  the 

other  days  of  the  week.     It  is  merely  sold  to  newsboys  and 
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news  dealers  for  distribution.  Although  from  the  same  office 
and  bearing  the  same  name  as  the  ordinary  daily  Tribune,  it  is 
really  a  distinct  paper.  It  must  be  regarded  as  a  different 
paper  by  the  publishers,  or  they  would  distribute  it  to  their  reg- 
ular subscribers.  The  law  requires  the  publication  of  the  notice 
six  days  in  the  corporation  newspaper.  The  corporation  has 
selected  the  Chicago  Tribune  as  its  newspaper,  but  by  that 
must  be  understood  the  Chicago  Tribune  which  is  published 
every  day  and  distributed  to  its  subscribers,  and  not  a  paper 
having  no  subscribers,  and  not  considered  by  its  publishers  as 
belonging  to  the  series  of  daily  newspapers  published  under 
that  name. 

Judgment  reversed, 

Beeese,  J. :  I  do  not  concur  in  this  opinion. 


First  Baptist  Church  of  Chicago 

v. 
Zen  as  F.  Hyde. 


1.  Statute  op  frauds  — promise  to  pay  the  debt  of  another.  Under  the 
statute  of  frauds,  a  promise  to  pay  the  debt  of  another  will  not  bind  the 
promisor  unless  it  is  in  writing  and  duly  signed. 

2.  Order  for  money — what  will  constitute  an  equitable  assignment  of  a 
debt.  Where  a  party  draws  an  order  for  money,  upon  his  debtor,  which  the 
latter  promises,  verbally,  to  accept  and  pay  whenever  a  third  person,  who  had 
authority  in  that  respect,  should  certify  what  was  owing  to  the  drawer,  and 
the  party  so  authorized  to  certify  the  indebtedness  agrees  to  make  the  certifi- 
cate so  soon  as  it  can  bo  ascertained,  on  the  completion  by  the  drawer  of  the 
contract  out  of  which  the  indebtedness  arises,  what  amount  is  due,  there  is  no 
equitable  transfer  of  the  debt  owing  to  the  drawer  of  the  order  to  the  payee 
thereof,  but  it  remains  due  to  the  original  creditor. 

3.  Allegations  and  proofs  —  answer  of  a  garnishee.  A  ground  of 
defense  proven  by  a  garnishee  cannot  avail,  however  just  in  itself,  unless  it  it 
consistent  with  the  allegations  in  his  answer. 
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4.  Same  —  what  constitutes  a  variance.  So  where  a  garnishee,  in  his 
answer,  denies  indebtedness  to  the  party  on  whose  account  the  garnishee  pro- 
cess was  sued  out,  he  cannot  rely  upon  an  alleged  equitable  assignment  of  his 
own  indebtedness  to  a  third  party  as  a  defense  to  the  proceeding,  because  the 
defense  thus  relied  upon  is  not  only  different  from  that  alleged  in  the  answer, 
but  repugnant  thereto. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon, 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Miller,  Tan  Arman  &  Lewis,  for  the  appellant. 
Messrs.  Ward  &  Stanford,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

It  appears  from  the  record  in  this  case  that  appellee  recov- 
ered a  judgment  on  the  13th  of  September,  1865,  in  the  Supe- 
rior Court  of  Chicago  against  Hiram  Rosbrook,  for  $1,220. 
That  an  execution  was  duly  issued  and  returned  "  no  property 
found."  An  affidavit  was  filed,  stating  the  facts  required  by 
the  statute,  and  that  the  First  Baptist  church  of  Chicago  was 
indebted  to  Rosbrook.  This  affidavit  was  filed  on  the  day  the 
judgment  was  rendered,  and  a  garnishee  summons  was  issued 
out  of  the  court  and  served  on  appellant.  Interrogatories  were 
filed  on  the  19th  of  September,  1865. 

Appellant  filed  an  answer  in  which  it  was  denied  that  the 
church  held  any  goods,  chattels  or  money  of  Rosbrook  or  was 
indebted  to  him.  It  was  however  alleged,  that  the  church 
had  employed  Rosbrook  and  Sisley  to  perform  labor  on  the 
church,  for  a  certain  sum  to  be  paid  them  for  labor  and  materi- 
al. That  they  entered  upon  the  performance  of  the  labor,  but 
after  a  part  performance  they  declined  to  proceed  to  its  com- 
pletion, and  requested  that  the  church  would  procure  others  to 
complete  the  work,  and  pay  for  the  same  out  of  the  sum  agreed 
to  be  paid  to  them,  and  until  the  work  was  completed,  they 
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could  not  ascertain  whether  they  owed  Rosbrook  any  thing.  A 
trial  was  had  by  the  court  without  the  intervention  of  a  jury, 
when  the  court  found  that  the  church  was  indebted  to  Ros- 
brook in  the  sum  of  $845.34.  A  motion  for  a  new  trial  was 
entered,  which  was  overruled,  and  judgment  rendered  against 
the  garnishee  for  that  amount.  And  to  reverse  the  judgment 
the  cause  is  brought  to  this  court  by  appeal. 

William  Boyington  stated  that  he  was  the  architect  employed 
to  superintend  the  erection  of  the  church.  That  Rosbrook  had 
a  contract  to  perform  the  carpenter  work  on  the  building,  and 
to  furnish  the  necessary  materials.  That  he  did  work  and 
furnished  materials  under  the  contract.  It  provided  for  a 
reservation  of  fifteen  per  cent,  of  the  amount  to  be  paid  him, 
until  the  completion  of  the  contract,  as  a  security  of  a  perform- 
ance on  his  part.  That  when  the  garnishee  summons  was 
served  Rosbrook  had  not  completed  his  contract,  and  that  it 
could  not  be  known  what,  if  any  thing,  the  church  owed  him 
until  it  was  completed.  That  he  had  failed  on  his  contract, 
and  an  arrangement  had  been  made  that  another  party  should 
go  on  and  complete  the  contract,  and  Rosbrook  was  to  receive 
the  balance  of  the  contract  price  after  paying  the  other  party. 
That  the  other  party  had  completed  the  contract  and  had  been 
settled  with  and  paid.  And  a  settlement  had  been  made  with 
Rosbrook,  and  the  church  was  found  to  owe  him  the  amount 
for  which  judgment  was  rendered. 

That  Ferry  &  Son  had  furnished  lumber  to  Rosbrook  for  the 
church ;  that,  about  the  1st  of  April,  1865,  their  agent  presented 
an  order  to  witness,  who  was,  under  the  contract,  to  examine  and 
certify  to  all  bills  for  work  and  to  their  correctness  before  they 
were  paid,  for  the  sum  of  $1,329.99,  drawn  by  Rosbrook  on  the 
church,  in  favor  of  Ferry  &  Son ;  that  the  witness  informed 
the  agent  that  he  could  not  accept  it  or  certify  to  it,  and  the 
church  could  not  accept  or  pay  it  at  that  time,  because  it  was 
unknown  whether  Rosbrook  would  ever  complete  his  contract, 
and,  until  it  was  completed,  the  church  could  not  tell  how  his 
account  would  stand.  But  witness  told  the  agent  that  he  would 
give  Ferry  &  Son  a  certificate  when  Rosbrook  was  entitled  to 
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his  pay,  upon  which,  together  with  the  order,  they  could  get 
the  money. 

A  day  or  two  afterward  Rosbrook  called  upon  witness  and 
said  he  was  indebted  to  Ferry  &  Son  to  the  amount  named  in 
the  order ;  that  it  was  for  lumber  furnished  for  the  building, 
and  that  he  wanted  the  amount  coming  to  him  on  the  contract 
to  be  paid  to  them  to  the  amount  of  the  order.  Witness  replied 
that  he  would  endeavor  to  arrange  the  matter  so  as  to  comply 
with  his  wishes  and  they  get  their  money.  The  church  owed 
Rosbrook  at  the  time  the  order  was  given,  but  the  witness  was 
unable  to  state  the  amount.  He  also  said  he  had  no  authority 
to  accept  the  order,  but  had  authority  to  certify  the  amount 
due,  and  the  amount  would  have  been  paid  if  he  had  so  certi- 
fied the  order.  A  portion  of  the  work  for  which  the  sum  was 
due  Rosbrook  was  performed  after  the  order  was  given. 

Appellant  then  introduced  the  order  in  evidence,  and  also 
proved  by  Merrill,  that  he  was  the  agent  of  Ferry  &  Son.  He 
testified  to  the  drawing  and  presenting  the  order  substantially 
the  'same  as  did  Boyington,  except  that  Boyington  informed 
him  that  the  church  owed  Rosbrook  more  than  the  amount 
of  the  order,  and  would  be  payable  when  his  contract  was  com- 
pleted and  he  would  reserve  it  for  the  benefit  of  Ferry  &  Son. 
That  he  presented  it  to  Bentley,  chairman  of  the  building  com- 
mittee, and  to  Burtis,  the  treasurer  of  the  church,  and  asked 
them  to  pay  or  accept  it,  but  they  declined  without  Boyington 
should  certify  it,  but  with  such  certificate  they  would  pay  it. 
Bentley  testified,  that  the  order  was  presented  to  him  and  to 
the  treasurer,  for  payment  or  acceptance,  and  that  it  was  neither 
paid  nor  accepted,  because  it  was  not  accompanied  by  a  certifi- 
cate from  the  architect ;  but,  had  it  been,  witness,  in  the  absence 
of  the  treasurer,  would  have  had  authority  to  pay  or  accept  it 
as  chairman  of  the  building  committee. 

There  was  no  transfer  of  the  debt  to  Ferry  &  Son.  The 
church  or  its  agents  did  nothing  which  bound  it  either  in  law 
or  equity  to  pay  that  firm  the  amount  then  due  or  what  subse- 
quently became  due  to  Rosbrook,  to  Ferry  &  Son.  It  was  a 
naked    promise   without    any   consideration,    even  if    it    had 
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amounted  to  a  promise  to  pay.  But  the  promise  by  the  archi- 
tect was,  that  when  the  work  was  completed  he  would  certify 
to  the  balance  due,  and  the  treasurer  promised  to  pay  if  the 
architect  would  certify.  The  order  was  not  accepted,  and 
under  the  statute  of  frauds  a  promise  to  pay  Bosbrook's  debt 
to  Ferry  &  Son,  would  not  have  bound  the  church  unless  the 
promise  had  been  in  writing  and  duly  signed.  It  may  be  a 
hard  case,  but  the  law  cannot  bend  from  its  rule  to  relieve 
hardships.  They  should  have  obtained  a  legal  and  binding 
obligation  to  pay  the  money.  But  failing  to  do  so,  and  appel- 
lee having  acquired  a  legal  lien  on  the  sum  due  from  the 
church  to  Bosbrook,  the  fund  was  thereby  placed  beyond  the 
control  of  Bosbrook  and  of  the  church,  and  the  law  must 
enforce  the  lien. 

Again,  the  answer  sets  up  as  a  defense  that  appellant  owed 
Bosbrook  nothing,  or  if  they  did  it  was  contingent,  and  the 
amount  could  not  be  ascertained  until  the  work  was  completed. 
It  was  substantially  a  denial  of  indebtedness.  But  the 
evidence  shows  an  entirely  different  defense.  It  shows  that 
the  church  was  indebted  to  him,  and  the  amount,  and 
that  there  had  been  a  verbal  promise  on  the  part  of  the  archi- 
tect to  certify  the  amount,  and  of  the  treasurer  to  pay  when 
the  amount  was  certified,  to  Ferry  &  Son.  And  this  is  relied 
upon  as  constituting  an  equitable  assignment  and  a  defense  to 
this  proceeding.  The  defense  set  up  by  the  answer  and  that 
shown  by  the  proof  are  different,  and  not  only  so,  but  they  are 
repugnant,  and  even  if  they  or  either  of  them  amounted  to  a 
valid  defense,  they  could  not  be  allowed  as  they  are  presented 
by  this  record.  The  allegata  and  probata  must  agree,  and  fail- 
ing, the  defense,  however  just,  could  not  be  allowed. 

We  are  unable  to  perceive  any  error  in  this  record  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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George  Voltz 

v. 

James  M.  Harris  et  al. 

1.  Guarantor — whether  entitled  to  notice.  Where  the  liability  of  a  guar- 
antor is  primary,  he  is  not  entitled  to  any  notice  of  the  non-performance  of  the 
stipulations  covered  by  his  guaranty. 

2.  Hence,  the  guarantor  of  a  lease,  like  the  guarantor  of  a  promissory  note, 
is  not  entitled  to  notice  of  non-payment  by  the  lessee ;  it  is  his  duty  to  see  that 
the  rent  is  paid. 

3.  Want  of  notice — when  not  a  defense  to  a  guaranty.  And  it  seems, 
that  in  those  cases  where  the  guarantor  is  entitled  to  a  notice,  he  must  show 
that  he  suffered  loss  or  injury  by  a  want  of  notice,  before  the  want  of  a  notice 
will  be  a  defense  to  the  guaranty. 

4.  Pleading  without  leave,  after  demurrer  overruled.  Where  a  plaint- 
iff puts  in  a  replication  to  a  plea  after  his  demurrer  thereto  has  been  over- 
ruled, without  having  asked  leave  to  withdraw  his  demurrer  and  reply,  there 
is  no  error  in  permitting  the  parties  to  go  to  trial  upon  the  issue,  without 
rendering  a  judgment  against  the  plaintiff  on  his  demurrer  to  the  plea. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  to  the  March  Term, 
1865,  of  said  court  by  Robert  S.  Harris  and  James  M.  Harris 
against  George  Volt-      pon  the  following  guaranty: 

"  I  do  hereby  enter  security  that  John  Widmer  will  do  and 
perform  all  the  covenants,  contracts  and  agreements  contained 
in  the  within  lease ;  and  promise  and  bind  myself,  my  heirs, 
executors  and  assigns,  to  pay  to  Robert  S.  Harris  and  James 
M.  Harris,  their  heirs  or  assigns,  all  rents  and  damages  of 
every  kind  they  may  sustain  by  reason  of  the  non-compliance 
or  fulfillment  of  the  stipulations  of  the  within  lease  by  said 
John  Widmer.  Witness  my  hand  and  seal  this  2d  day  of 
September,  1859. 

"GEORGE  YOLTZ  [seal]." 
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This  guaranty  was  indorsed  upon  a  lease  made  by  said 
plaintiffs  as  lessors,  and  by  John  Widmer  as  lessee,  on  a  certain 
brick  building  in  Galena  The  lease  was  dated  24th  August, 
1859,  and  was  for  the  term  of  five  years  from  1st  September, 
1859,  at  the  rent  of  $500  oer  annum,  payable  in  equal  monthly 
installments. 

Benjamin  Coombe,  who  was  the  subscribing  witness  to  the 
lease  and  to  the  guaranty,  testified  that  both  were  actually 
signed  on  the  same  day.  That  day  was  2d  September,  1859. 
He  was  the  attorney  for  the  lessors,  and  further  testified : 
"  Widmer  was  required  to  give  security  for  the  performance 
of  covenants  of  the  lease.  I  had  advised  the  plaintiffs  to 
demand  it,  which  was  done,  and  complied  with  by  Widmer, 
for  Widmer  and  Yoltz  both  sat  in  my  office  while  I  wrote 
the  guarantv  which  is  on  the  back  of  the  lease,  and  after  I 
had  finished,  Widmer  signed  the  lease,  and  Yoltz  the  guar- 
anty. The  plaintiffs  signed  both  copies  of  the  lease  at  that 
time  and  place.  I  signed  the  lease  and  guaranty  as  a  witness, 
and  delivered  Widmer  his  lease.  He  had  none  before,  and 
had  not  signed  the  lease." 

Widmer  left  the  county  in  the  fall  of  1862,  largely  behind 
in  the  rent.  On  the  18th  of  February,  1865,  five  years  after 
the  first  default,  and  two  years  and  three  months  after  Widmer 
had  left  the  county,  James  M.  Harris  met  Yoltz  in  the  street, 
and  presented  to  him  the  account  sued  upon,  told  him  Widmer 
had  gone  away  and  he  could  not  collect  the  rent  of  him,  and 
wanted  Yoltz  to  pay  the  rent.     He  refused  to  pay  it. 

On  the  first  day  of  December,  1862,  one  Weber  took 
possession  of  the  demised  premises,  and  sometimes  paid  rent 
to  the  Harrises. 

The  parties  waived  a  jury  and  the  cause  was  tried  by  the 
court  alone.  There  was  a  judgment  against  Yoltz  for  $964.84, 
that  being  the  whole  sum  due  from  the  time  of  the  first  default 
by  Widmer  to  the  end  of  the  term  named  in  the  lease. 

His  motion  for  a  new  trial  was  overruled,  and  he  now  pros- 
ecutes this  appeal. 
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Mr.  William  Cart  and  Mr.  D.  Sheean,  for  the  appellant. 

1.  The  court  should  not  have  permitted  the  lease  and  guaranty 
to  be  read  in  evidence  without  proof  that  Voltz  had  been 
notified  of  the  default  of  Widmer  at  the  time  the  default  was 
made,  or  within  a  reasonable  time  thereafter.  White  v.  Walker, 
31  111.  438. 

2.  The  court  should  not  in  any  event  have  rendered  judg- 
ment for  more  than  the  rent  due  up  to  1st  December,  1862, 
when  Weber  took  possession  ;  since  the  lessors  then  accepted 
new  tenants  and  received  rent  from  them. 

Messrs.  McClellan  and  Jackson,  for  the  appellees. 

1.  Proceeding  to  trial  without  a  formal  issue,  is,  after  ver- 
dict, treated  as  a  waiver  of  the  issue.  Armstrong  v.  Mack,  17 
111.  166 ;  Kelsey  v.  Lamb,  21  id.  559. 

2.  Unless  the  guarantor  is  damaged  by  the  want  of  notice,  it 
is  no  defense  to  an  action  upon  the  guaranty.  Farmers'  Bank 
v.  Kercheval,  2  Mich.  504 ;  Salisbury  v.  Hale,  2  Pick.  416  ; 

Woodson  v.  Moody,  4  Humph.  303 ;  Bhett  v.  Poe,  2  How.  457 ; 
Heaton  v.  HurTbut,  3  Scam.  489. 

3.  The  guaranty  was  of  the  entire  lease,  and  the  plaintiffs 
were  under  no  obligation  to  notify  the  guarantor  of  the  default 
of  the  lessee  until  the  expiration  of  the  lease,  or  -ts  surrender 
had  been  accepted. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant  in  the  Jo  Daviess  Circuit 
Court,  brought  by  James  M.  Harris  and  Robert  S.  Harris 
against  George  Yoltz,  and  a  verdict  and  judgment  for  the 
plaintiffs. 

The  case  was  this:  The  Harrises  had  leased  to  one  John 
Widmer  certain  premises  in  Galena,  for  the  term  of  five  years 
commencing  on  the  first  day  of  September,  1859,  at  a  yearly 
rent  of  $500,  payable  in  monthly  installments  of  forty-one  dol- 
lars and  sixty-six  cents,  on  the  first  day  of  each  month.     The 
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lease  was  executed  on  the  second  day  of  September,  1859,  and 
on  the  same  day,  on  the  back  thereof,  Yoltz  signed  a  guaranty 
to  the  effect  that  he  would  be  responsible  for  the  rent  and  for 
all  damages  the  lessors  might  sustain  by  reason  of  non-compli- 
ance or  fulfillment  of  the  lease  by  Widmer.  Harris  required 
security,  and  Yoltz  guaranteed  the  rent  by  this  writing. 
Default  was  made  in  the  payment  of  the  rent  by  Widmer  for 
part  of  the  years  1860  and  1861,  and  for  all  the  subsequent 
years.  On  the  18th  of  February,  1865,  one  of  the  plaintiffs 
met  the  defendant  on  the  street  and  presented  to  him  the 
amount  due  for  rent  from  Widmer,  and  then  told  defendant 
that  Widmer  had  gone  away,  and  he  could  not  collect  it  of  him, 
and  that  he,  Yoltz,  must  pay  it.  This  Yoltz  refused  to  do. 
Widmer  left  Galena  in  1862,  when  one  Weber  took  possession 
of  the  premises.  From  that  time  onward  Widmer  exercised 
no  control  over  the  premises. 

The  cause  was  submitted  to  the  court  without  a  jury,  and 
the  court  found  for  the  plaintiffs  nine  hundred  and  sixty-four 
TVo  dollars  in  damages.  A  new  trial  was  refused,  and  judg- 
ment was  entered  on  the  verdict,  to  reverse  which  Yoltz  pros- 
ecutes this  appeal. 

The  points  made  by  appellant  are,  first,  that  inasmuch 
as  the  plaintiffs'  demurrer  to  the  defendant's  sixth  plea 
was  overruled,  and  no  leave  asked  to  withdraw  the  demurrer 
and  reply,  judgment  should  have  been  rendered  against  them. 

The  additional  record  filed  in  the  cause,  shows  that,  after  the 
decision  on  the  demurrer,  a  replication  was  put  in  to  that  plea 
tendering  an  issue  to  the  country  on  the  fact  of  notice,  by 
Yoltz,  of  Widmer's  default.  There  was  no  similiter  added, 
but  that  is  not  made  a  point,  and  if  it  was,  it  would  be  settled 
by  the  cases  of  Armstrong  v.  Mack,  IT  111.  116,  and  Kelsey  v. 
Lamb,  21  id.  559. 

The  principal  objection  made  by  the  appellant  is,  that 
reasonable  notice  was  not  given  to  him  of  the  default  of  Wid- 
mer, and  for  that  reason,  he  had  no  opportunity  of  paying  the 
rent  and  procuring  indemnity  from  Widmer  —  that  he  should 
have  been  notified  of  each  default,  as  it  occurred,  and  reference 
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is  made  in  support  of  this  position  to  the  case  of  White  v. 
Walker,  31  111.  438.  In  that  case,  the  court  intimate,  that u  it 
would  seem  but  reasonable,  the  party  so  liable,  that  is,  second- 
arily, should  have  notice  of  the  default,  so  that  he  might  pay 
what  was  due  without  being  harassed  by  a  suit,  or  procure 
indemnity.  In  that  case  the  non-payment  of  the  rent  rested 
entirely  in  the  knowledge  of  the  lessors,  and  it  is  in  this  con- 
nection the  above  remark  of  the  court  was  made.  It  is  more 
an  intimation,  by  the  judge  delivering  the  opinion,  of  the  pro- 
priety of  such  a  rule,  than  a  decision  by  the  court,  that  such  is 
the  rule  in  this  court. 

This  court  decided  in  Heaton  v.  HuTbert,  3  Scam.  489j  that  a 
guarantor  of  a  promissory  note  was  not  entitled  to  notice  of 
non-payment  by  the  makers,  for  the  reason  that  the  guarantor 
was  primarily  liable. 

By  the  terms  of  the  guaranty  in  this  case,  the  liability  of  the 
guarantor  was  primary  and  for  all  the  rent,  and  consequently  he 
was  not  entitled  to  notice.  It  was  his  duty  to  see  the  rent  was 
paid  by  Widmer  or  by  the  person  he  had  let  into  possession. 
Besides,  the  appellant  does  not  show  he  has  suffered  any  loss 
or  injury  by  a  want  of  notice.  On  the  authorities  cited  for  the 
appellee?,  such  showing  was  necessary.  If  he  could  not  have 
profited  by  notice,  and  has  lost  nothing  for  the  want  of  notice, 
there  is  no  reason  why  he  should  complain.  He  entered  into 
the  contract  of  guaranty  with  his  eyes  open,  and  must  perform 
all  its  stipulations,  unless  he  can  show  the  appellees  have  been 
guilty  of  some  laches,  by  which  he  has  been  injured.  Rhett  v. 
Poe,  2  Howard  (TJ.  S.)  457 ;  Farmers  d?  Merchants^  Bank 
v.  Kercheval,  2  Mich.  504.  This  not  having  been  shown,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Edward  S.  Massey 

v. 

Charles  P.  Westcott  et  al. 

1.  Recording  acts — judgment  creditors  and  purchasers  equally  protected. 
Under  our  statutes,  in  reference  to  the  recording  of  deeds,  a  purchaser  and  a 
judgment  creditor,  having  a  lien,  stand  upon  the  same  equity,  and  are  equally 
protected  against  a  prior  unrecorded  deed,  of  which  they  had  no  notice. 

2.  Judgment  lien  —  to  what  it  will  attach.  A  judgment  lien  attaches  to 
whatever  interest  in  real  estate  the  records  disclose  in  the  judgment  debtor, 
in  the  absence  of  actual  notice  from  other  sources,  and  is  not  necessarily 
restricted  to  such  interest  as  the  debtor  may  actually  have,  so  as  not  to  take 
precedence  of  a  prior  purchaser  claiming  under  an  unrecorded  deed. 

3.  Redemphon  from  execution  sale  by  a  judgment  creditor — of  a  pre- 
■nature  redemption  —  who  may  question  it.  The  fact  that  a  judgment  creditor 
has  redeemed  land  from  a  prior  execution  sale  before  the  year  allowed  to  the 
debtor  to  redeem  has  expired,  cannot  be  insisted  upon  as  an  irregularity  by 
the  debtor,  nor  by  his  grantee  claiming  under  a  prior  unrecorded  deed,  when 
neither  has  sought  to  redeem  within  the  year  If  such  premature  redemption 
be  an  irregularity,  either  the  purchaser  under  the  prior  sale,  or  any  other  per- 
son seeking  to  redeem,  may  question  it,  but  persons  not  injured  thereby  cannot 
complain. 

4.  Same  —  waiver  of  the  irregularity.  But,  if  the  prior  execution  purchaser 
accepts  the  money  paid  upon  the  premature  redemption  by  the  judgment 
creditor,  he  thereby  waives  any  irregularity  therein,  if  such  there  be. 

5.  Purchase  under  a  sale  by  a  judgment  creditor  who  redeems  from  a  prior 
execution  sale  —  to  what  time  his  rights  relate  back.  Where  a  judgment  creditor 
purchases  under  his  execution  sale  made  upon  his  redeeming  from  a  prior  sale, 
he  will  be  substituted  to  the  rights  of  the  person  who  obtained  the  judgment 
under  which  the  original  sale  was  made,  in  respect  to  a  prior  sale  and  convey- 
ance by  the  debtor,  of  which  there  was  no  notice  ;  a  notice  of  the  prior  sale  by 
the  debtor,  given  to  the  redeeming  creditor  before  his  redemption,  but  subse- 
quent to  the  attaching  of  the  lien  of  the  judgment  from  which  he  redeems, 
will  not  avail  to  defeat  his  title  as  to  such  prior  grantee  of  the  debtor. 

6.  Parol  evidence  —  of  matters  which  are  of  record.  In  a  suit  where  it 
was  sought  to  prove  notice  to  a  judgment  creditor  of  a  prior  sale  of  land  held 
under  an  unrecorded  deed,  it  was  held,  that  the  facts  of  the  number  of  terms 
of  a  Circuit  Court  in  a  certain  year,  what  judge  presided,  and  whether  juries 
were  in  attendance,  though  they  are  facts  which  might  appear  from  the  record, 
are  in  the  nature  of  matters  in  pais,  and  susceptible  of  proof  by  parol  evidence. 
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Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 


This  was  a  bill  in  chancery  filed  by  Edward  S.  Massey, 
against  Jonathan  Cooper  and  others,  in  the  court  below,  to 
reform  a  deed,  and  remove  a  cloud  from  certain  lands  in  Liv- 
ingston county. 

The  bill  charges,  that  one  Charles  P.  Westcott,  being  the 
owner  of  the  E.  \  of  the  K  W.  \  of  section  21,  T.  28,  north  R. 
5  E.  in  Livingston  county,  on  the  12th  of  February,  1861, 
conveyed  the  same  to  Massey,  for  a  valuable  consideration  ;  but, 
by  mistake  in  the  deed,  conveyed  the  E.  -J-  of  the  S.  W.  \  of 
said  section,  and  did  not  discover  the  mistake  until  long  after. 
That  Till  and  Knevels,  being  judgment  creditors  of  said  West- 
cott, on  the  17th  of  May,  1861,  made  a  levy  on  said  E.  \  of  the 
N.  W.  \  of  section  21,  and  became  the  purchasers  at  the  execu- 
tion sale,  had  June  15th,  1861 ;  and  that  the  same  were 
redeemed  from  such  sale,  by  one  Jonathan  Cooper,  June  15th, 
1862,  a  subsequent  judgment  creditor,  and  that  on  the  2d  of 
August,  1862,  said  premises  were  sold  to  said  Cooper,  by  the 
sheriff,  as  such  judgment  creditor,  and  a  deed  made  to  him, 
February  29th,  1864.  The  bill  further  charges  notice  of  such 
mistake  to  Till  and  Knevels,  and  Cooper,  at  the  time  of  their 
levies  and  purchases. 

Upon  the  hearing  the  court  refused  the  relief  sought,  and 
dismissed  the  complainant's  bill,  and  thereupon  he  took  this 
appeal. 

It  is  held  that  the  proof  does  not  establish  the  fact  of  notice 
to  Till  and  Knevels  of  the  prior  unrecorded  deed  from  Westcott 
to  Massey,  before  their  judgment  lien  attached,  and  the  ques- 
tions arising  under  the  assignment  of  errors  are,  first,  whether, 
under  our  recording  laws,  judgment  creditors  having  liens  upon 
real  estate,  stand  upon  the  same  equity  as  purchasers ;  second, 
whether  a  judgment  lien  attaches  to  whatever  interest  in  real 
estate  the  record  discloses  in  the  debtor,  or  is  restricted  to  such 
interest  as  he  may  actually  have ;  third,  as  to  what  persons 
may  question  the  regularity  of  a  premature  redemption  by  a 
11— 40th  III. 
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judgment  creditor ;  fourth,  whether  a  purchaser  at  a  sale  by 
the  redeeming  creditor  will  be  affected  with  notice  of  a  prior 
unrecorded  conveyance  from  his  debtor,  given  after  the  lien 
attached  under  the  judgment  from  which  he  redeemed;  and, 
fifth,  as  to  what  matters  of  record  may  be  shown  by  parol 
proof. 

Mr.  O.  C.  Gray  and  Messrs.  Fleming  and  Pillsbury,  for  the 
appellant. 

Mr.  John  Clark,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  May  Term,  1861,  of  the  Peoria  Circuit  Court,  Till 
and  Knevels  obtained  a  judgment  against  Westcott,  which  was 
levied  on  a  tract  of  land  in  Livingston  county,  on  the  17th  of 
May,  1861,  and  the  levy  was  duly  recorded.  At  that  time  the 
title  to  the  land  stood,  on  the  record,  in  Westcott.  He  had, 
however,  in  February,  1861,  made  a  deed  to  Massey,  the  com- 
plainant in  this  suit,  intending  to  convey  these  premises,  but 
failed  to  do  so,  through  an  error  in  the  description.  Till  and 
Knevels  sold  under  their  levy  and  became  themselves  the  pur- 
chasers, on  the  15th  of  June,  1861.  On  the  15th  of  June,  1862, 
Cooper,  a  judgment  creditor  of  Westcott,  redeemed  from  the 
sale  to  Till  and  Knevels,  and  on  the  2d  of  August  the  land 
was  again  sold  under  Cooper's  execution  and  purchased  by  him. 
A  deed  was  subsequently  made  to  him,  and  now  Massey  files 
his  bill  against  Cooper,  asking  that  his  title  be  set  aside  and 
that  the  mistake  in  the  deed  to  himself  be  corrected.  The  bill 
charges  notice  to  Till  and  Knevels,  and  to  Cooper,  before  their 
levies  were  made,  of  the  sale  and  intended  conveyance  to  Mas- 
sey, and  this  is  the  real  question  in  the  case. 

From  the  foregoing  statement  it  is  apparent  that  unless 
notice  can  be  brought  home  to  Till  and  Knevelt  jv  to  Cooper, 
their  attorney,  before  their  lien  attached,  the  case  of  the  com- 
plainant must  fail.  Other  points  are  made  by  the  counsel  for 
appellant.     It  is  insisted  that  Till  and  Knevels,  even  if  they 
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had  no  notice,  are  not  entitled  to  protection  as  judgment  credit- 
ors because  they  have  parted  with  nothing  and  have  less 
equity  than  would  have  a  subsequent  purchaser.  But  in  this 
State  the  law  is  otherwise  settled.  Under  our  statutes  a  pur- 
chaser and  a  judgment  creditor  having  a  lien  stand  upon 
the  same  equity,  and  this  has  been  so  held  ever  since  she  act 
of  1833,  and  the  case  of  Martin  v.  Dryden,  1  Gilm.  21G.  The 
same  remark  applies  to  another  point  made  by  appellant's 
counsel,  to  wit :  that  the  lien  of  a  judgment  attaches  >nly  to 
whatever  interest  in  land  the  judgment  debtor  may,  in  fact, 
have,  and  does  not  take  precedence  of  a  prior  purchaser  claim- 
ing under  an  unrecorded  deed.  This  has  been  so  held  in 
some  of  the  States,  but  under  our  act  of  1833  it  is  the  settled 
law  of  this  State  that  a  judgment  lien  attaches  to  whatever 
interest  in  real  estate  the  records  disclose  in  the  judgment 
debtor,  in  the  absence  of  actual  notice  from  other  sources. 

It  is  also  contended  by  counsel  for  appellant  that  the  redemp- 
tion by  Cooper  was  one  day  too  soon,  and  therefore  irregular 
and  void.  This  is  a  question  which  in  no  wise  concerns  the 
appellant,  and  which  he  cannot  raise.  Neither  the  judgment 
debtor  nor  the  appellant,  as  his  grantee,  sought  to  redeem 
within  the  twelve  months  allowed  to  them.  Their  title  was, 
therefore,  gone  so  far  as  it  depended  "jpon  the  sale  under  the 
Till  and  Knevels  judgment,  and  whether  it  was  conveyed  by 
the  sheriff  to  Till  and  Knevels  as  the  purchasers  under  the 
execution  sale,  or  to  Cooper  as  a  redeeming  creditor,  was 
immaterial  to  them.  If  Cooper's  redemption  was  irregular, 
either  Till  and  Knevels  or  any  other  person  seeking  to  redeem 
might  question  it,  but  they  seem  to  have  accepted  the  redemp- 
tion money  and  thereby  waived  any  irregularity,  if  such  there 
was,  and  persons  not  injured  cannot  complain.  Blair  v.  Cham- 
Urn,  39  111.  521. 

The  question  then  recurs,  was  notice  brought  home  to  Till 
and  Knevels  or  to  Cooper,  as  their  attorney,  before  their  lien 
attached  ?  If  it  was  not,  it  is  unnecessary  to  consider  whether 
Cooper  had  notice  before  he  redeemed,  as  by  redeeming  he  was 
substituted  to  the  rights  of  Till  and  Knevels,  and  held  under 
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their  judgment.  The  only  testimony  by  which  notice  is  sought 
to  be  proven  is  that  of  Judge  Williamson,  who  was  attorney 
for  Westcott,  in  the  suit  brought  by  Cooper  in  his  own  right. 
He  testifies  with  perfect  candor  and  fairness,  and  although  he 
thinks  it  was  at  the  March  Term,  1861,  that  he  first  told 
Coofcej  of  Westcott's  having  conveyed  his  land,  yet  he  does  not 
profess  to  speak  with  certainty  as  to  the  date  of  the  conversa- 
tion and  we  are  constrained  to  think,  from  other  circumstances 
stated  by  him,  that  it  must  have  been  at  some  subsequent 
term.  He  says :  "  I  defended  all  the  suits  that  were  brought 
against  Westcott  in  Peoria  county,  among  which  was  one 
brought  by  Cooper  and  Moss.  I  recollect  at  one  time  trying 
to  get  the  case  continued  with  Mr.  Cooper,  telling  him  if  he 
got  judgment  there  was  nothing  he  could  collect  on  execution, 
as  Westcott  had  sold  his  lot  in  Peoria  and  land  in  Livingston 
county."  Now  it  appears  by  the  record  that  both  suits  were 
commenced  to  the  May  Term,  186„.  The  conversation,  there- 
fore, with  a  view  to  a  continuance,  could  not  have  been  held 
at  the  March  Term.  Judgment  was  rendered  in  the  Till  and 
Knevek  suit  by  default,  at  the  May  Term,  1861.  In  the 
Cooper  suit  a  plea  was  filed  by  Williamson  &  Adams  as 
attorneys  fur  Westcott,  and  judgment  was  not  obtained  until 
the  December  Term,  1861.  It  must  have  been,  therefore,  in 
reference  to  a  continuance  of  this  suit  that  Williamson  had 
his  conversation  with  Cooper,  as  he  was  not  defending  in  the 
other. 

In  1861  there  were  five  terms  of  the  Peoria  Circuit  Court, 
to  wit,  in  March,  May,  August,  October,  November  and 
December.  Now,  at  which  of  these  terms  did  this  conversation 
occur?  It  is  impossible  to  say  with  certainty  from  the  evi- 
dence, but  the  burden  rests  on  the  appellant  of  showing  that 
it  occurred  prior  to  the  17th  of  May,  1861.  This  he  has  failed 
to  do.  Having  decided  that  Judge  Williamson  was  mistaken 
in  his  impression  that  it  was  at  the  March  Term,  we  are  wholly 
unable  to  determine  at  which  of  the  subsequent  terms  it  took 
place.  But  the  probabilities  are  that  it  was  subsequent  to  the 
May  Term,  for  at  that  term  it  appears  no  jury  was  called  in 
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consequence  of  the  war,  and  the  continuance  which  Judge 
Williamson  was  seeking  would  have  been,  at  that  term,  a 
matter  of  course.  He  says  himself  he  thinks  it  probable  the 
conversation  did  not  take  place  at  a  term  when  no  jury  was 
in  attendance.  He  further  says  he  thinks  Judge  Merriman 
was  on  the  bench  at  the  time.  Yet  it  is  proven  that  Judge 
Merriman  never  presided  until  the  August  Term.  These  cir- 
cumstances strongly  indicate  that  the  conversation  did  not  take 
place  until  after  the  17th  of  May.  It  certainly  cannot  be  said 
in  view  of  these  facts  that  the  complainant  has  made  such 
satisfactory  proof  of  notice  prior  to  the  17th  of  May,  as  to 
justify  a  decree  divesting  title. 

Objections  are  taken  to  the  parol  proof  made  by  the  clerk  of 
the  Peoria  Court.  But  the  only  points  in  regard  to  which  his 
proof  is  material,  to  wit,  the  number  of  terms  in  1861,  what 
judge  presided,  and  whether  juries  were  in  attendance,  though 
they  are  facts  which  might  appear  from  the  record,  are  in  the 
nature  of  matters  in  pais,  and  susceptible  of  proof  by  parol 
evidence.     The  decree  must  be  affirmed. 

Decree  affirmed. 


Denton  Gtjrnee 

v. 
The  City  of  Chicago. 

1.  Collectob's  Warrant — of  the  signing  thereof.  When  the  statute 
requires  a  collector's  warrant  to  be  signed  by  certain  officers,  and  such  warrant 
bears  their  respective  signatures,  but,  preceding  one  of  the  signatures,  the 
word  "  countersigned"  appears,  it  is  nevertheless  a  proper  signing  of  the  instru- 
ment, and  forms  no  objection  to  it.  The  law  is  answered,  when  the  signatures 
of  the  officers  named  in  the  statute  appear  upon  the  instrument. 

2.  Oath — of  commissioners,  taken  before  an  ordinance  becomes  operative, 
under  which  they  have  sworn  to  a  faithful  performance  of  duty,  no  irregularity. 
When  the  commissioners  appointed  to  make  an  assessment  have,  prior  to  the 
time  when  the  ordinance  authorizing  such  assessment  has  become  a  law,  taken 
the  oath  required  by  the  statute,  that  they  will  faithfully  perform  their  duties, 
under  such  ordinance,  that  is  not  an  irregularity  that  will  vitiate  their  subse 
quent  proceedings. 
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3.  The  taking  of  the  oath  was  prior  to  any  proceeding  to  make  the  assess- 
ment, and  was,  therefore,  a  literal  compliance  with  the  statute ;  and  it  is  no 
objection  that  it  was  taken  at  an  earlier  period  than  the  law  required.  Had 
the  requirement  to  take  the  oath  been  contained  in  the  ordinance,  then  such 
action  would  have  been  premature  and  unauthorized. 

4.  Commissioners — not  required  to  report  damages  accruing  from  the  repair 
of  streets.  The  provisions  of  section  six,  chapter  seven,  of  the  city  charter,  in 
no  wise  relate  to  the  repair  of  streets,  or  other  public  property ;  nor  is  there 
any  requirement  anywhere  to  be  found,  that  the  commissioners  shall  report 
damages  which  may  accrue  from  repairing  a  street.  Such  a  thing  could  only 
occur  in  event  the  street  should  be  widened. 

5.  Assessment — to  pay  a  contingent  liability  of  the  corporation  in  suit  pend- 
ing, void.  Where  ten  per  cent,  of  an  assessment  had  been  levied,  to  pay  any 
damages  which  might  be  recovered  against  the  city,  in  a  suit  then  pending, 
and  the  liability  of  the  city  to  pay  such  damages  was  contingent  on  the  event 
of  the  suit,  such  portion  of  the  levy  is  unauthorized  and  void. 

6.  Same — misdescription  of  certain  lots,  does  not  affect  the  others.  An  assess- 
ment made  on  two  or  three  lots  by  a  wrong  description,  in  no  wise  affects  the 
other  lots  in  their  assessment.    These  defects  cati  be  obviated  by  a  re-assessment. 

7.  Same — power  to  clmng  pavements  The  p<»wer  to  remove  an  old  pave- 
ment, and  put  in  its  place  a  new  one  of  a  different  description,  is  fully  con- 
ferred by  section  one  of  the  act  of  1865,  Pjiv.  Laws.  276. 

8.  Notice  of  application  to  confirm  assessment.  When  the  notice  of  the 
application  for  the  confirmation  is  published,  the  fact  that  such  notice  was  not 
certified  to  the  common  council,  does  not  affect  the  validity  of  the  confirmation. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  M.  Wilson,  Chief  Justice,  presiding. 

This  is  an  appeal  from  a  judgment  rendered  in  the  court 
below  upon  a  special  assessment  for  curbing,  grading  and 
paving,  with  wooden  block  pavement,  Yan  Buren  street,  from 
the  west  line  of  Michigan  avenue  to  the  east  side  of  State 
street,  in  the  city  of  Chicago. 

All  of  the  material  facts  in  the  case  are  fully  set  forth  in  the 
opinion  of  the  court. 

Mr.  J.  L.  Thomson  and  Messrs.  Watte,  Towne  &  Clark, 
for  the  appellant. 

Mr.  S.  A.  Trvin,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

It  is  first  objected  that  the  collector's  warrant  was  not  signed 
by  the  city  comptroller.  By  chapter  nine,  section  seven  of 
the  city  charter,  the  warrant  is  required  to  be  signed  by  the 
mayor,  comptroller  and  city  clerk.  We  find  their  names  to 
this  warrant,  but  immediately  preceding  the  name  of  Kimball, 
comptroller,  is  the  word  "  countersigned."  We  are  unable  to 
appreciate  this  objection.  Where  lexicographers  are  con- 
sulted, we  find  that  the  word  means  to  sign  what  has  already 
been  signed  by  a  superior ;  to  authenticate  by  an  additional 
signature.  If  Kimball's  name  had  followed  that  of  the  mayor, 
who  was  his  superior  officer,  it  would,  under  this  definition, 
have  been  a  counter  signature,  without  the  use  of  the  preced- 
ing word,  as  though  it  had  been  written.  The  scope  of  the 
objection  would  seem,  then,  to  be,  that  all  of  these  officers 
must  sign  first,  or  before  it  was  signed  by  another.  This 
could  not  be  done.  But  the  law  is  answered  where  the  instru- 
ment is  authenticated  by  the  signatures  of  the  officers  named 
in  the  statute,  and  that  has  been  done  in  this  case. 

It  is  again  objected  that  the  commissioners  were  not  sworn 
in  the  manner  required  by  the  charter.  Chapter  seven,  sec- 
tions five  and  six,  requires  that  the  commissioners,  before  they 
proceed  to  make  the  assessment,  shall  be  sworn  to  execute  their 
duties  to  the  best  of  their  ability,  and  to  give  six  days'  notice 
of  the  time  and  place  of  meeting  to  make  the  assessment.  The 
mayor  approved  the  ordinance  requiring  this  improvement  on 
the  30th  of  September,  1865,  while  the  oath  was  taken  by  the 
commissioners  on  the  28th  day  of  that  month.  The  report 
recommending  this  improvement  was  made  by  the  commission- 
ers, and  it  was  passed  by  the  common  council  on  the  25th  of 
September,  but  it  was  not  presented  to  or  approved  by  the 
mayor  until  the  30th.  The  ordinance  did  not,  therefore,  be- 
come complete  and  operative  until  two  days  after  the  commis- 
sioners had  taken  the  oath  to  faithfully  discharge  their  duty 
under  it. 
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In  taking  the  oath  there  was  a  literal  compliance  with  the 
law.  It  was  taken  before  proceeding  to  make  the  assessment. 
And,  although  the  ordinance  had  not  been  approved,  still  it  had 
passed  the  common  council,  and  was  a  proceeding  then  in  prog- 
ress, and  all  that  could  be  said  is  that  it  was  taken  at  an  earlier 
period  than  the  law  required.  If  the  ordinance  had  not  passed 
the  council,  it  would  probably  have  been  nugatory,  but,  in  this 
case,  it  only  awaited  the  signature  of  the  mayor  to  render  the 
ordinance  binding.  If  the  authority  or  requirement  to  take 
the  oath  had  been  alone  contained  in  the  ordinance,  then  it 
would  have  been  premature  and  unauthorized  ;  but  the  oath  is 
required  by  the  statute,  and  it  does  not  require  it  to  be  taken 
after  the  approval  of  the  ordinance.  Again,  we  do  not  see  why 
an  oath  taken  on  the  28th  is  not  as  binding  in  conscience  or  in 
law  as  one  taken  on  the  30th,  especially  when  the  ordinance 
requiring  the  performance  of  the  duty  only  awaits  the  signa- 
ture of  the  mayor,  which  was  obtained  within  the  time  required 
by  the  statute. 

It  is  again  objected  that  the  commissioners  made  no  assess- 
ment of  damages  resulting  to  property  holders  by  making  the 
improvement.  The  sixth  section  of  chapter  seven  of  the  city 
charter  prescribed  the  duties  of  the  commissioners  in  assessing 
the  damages.  It  requires  them  to  hold  their  meetings  for  the 
purpose  in  some  public  place  in  the  city,  to  be  specified  in 
the  notice,  and  all  persons  interested  are  authorized  to  appear 
and  be  heard.  They  are  also  required  to  view  the  premises  to 
be  condemned,  and  to  hear  evidence,  if  offered,  for  the  purpose 
of  ascertaining  the  true  damages  that  may  be  sustained,  or  ben- 
efits conferred,  by  reason  of  the  improvement.  It  will  be 
observed,  by  an  examination  of  the  preceding  section,  that  these 
provisions  relate  to  the  appropriation  of  property  for  making 
public  improvements.  And,  for  that  purpose,  they  are  emi- 
nently just  and  proper,  not  to  say  essential ;  but  they  in  no 
wise  relate  to  the  repair  of  streets  or  other  public  property. 
We  have  been  referred  to  no  provision  of  the  charter  which 
requires  damages  that  may  accrue  from  repairing  a  street  to  be 
reported  by  the  commissioners,  nor  have  we  been  able  to  find 
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any  such  requirement.  Nor  can  we  imagine  that  such  \  thing 
could  occur,  unless  the  street  should  be  widened.  And  jet, 
benefits  naturally  accrue  to  the  adjoining  property  holders  in 
different  proportions,  owing  to  difference  in  locality  in  their 
propei  ty,  and  to  various  other  circumstances.  And  the  statute 
justly  requires  property  holders  to  contribute  to  the  improve- 
ment in  proportion  to  the  benefit  they  receive;  and  the  com- 
missioners have  so  reported  in  this  case.  This  proceeding  is 
governed  by  the  act  of  1865,  so  far  as  it  alters  the  provisions 
of  the  previous  act,  and  this  assessment  in  this  respect  conforms 
to  its  requirements. 

It  is  also  insisted  that  the  assessment  is  void  for  the  reason 
that  a  portion  of  this  assessment  was  levied  to  meet  damages 
that  the  city  may  have  to  pay  in  a  suit  then  pending  against 
the  city,  in  which  it  is  claimed  that  the  city  was  using  without 
legal  authority  the  patent  for  the  Nicholson  pavemem.  It 
does  not  appear  from  the  assessment  or  proof  in  the  case  that 
such  a  levy  was  made,  but  it  was  admitted  chat  the  sum  of 
$105.75  was  levied  for  the  costs  of  the  proceedings.  So  far  as 
the  record  discloses  this  may  be  legitimate  and  proper.  It  was 
also  admitted  that  a  sum  not  exceeding  ten  per  cent,  of  the 
whole  assessment  had  been  levied  and  included,  to  pay  any 
damages  which  might  be  recovered  against  the  city  in  that 
suit,  and  that  the  liability  of  the  city  to  pay  such  damages 
was  contingent  on  the  event  of  the  suit. 

We  are  at  a  loss  to  understand  to  what  power,  or  class  of 
powers,  it  is  claimed  this  right  belongs.  The  power,  so  far  as 
we  can  see,  is  not  granted  by  any  provision  of  the  city  charter. 
And  it  is  not  probable  that  the  legislature  would  confer,  either 
directly  or  otherwise,  power  on  the  city  to  violate  the  legal 
rights  of  others  and  then  levy  taxes  to  pay  the  damages  before 
they  are  found.  We  have  been  referred  to  no  provision  con- 
ferring the  power,  and  we  must  conclude  that  none  exists,  but 
that  this  portion  of  the  levy  is  unauthorized  and  void.  If  the 
action  should  be  defeated  what  then  becomes  of  the  money 
thus  collected  ?  To  whom  or  for  what  purpose  will  it  be  paid? 
The  statute  which  creates  the  city  and  confers  power  on  its 
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officers  and  agents  is  the  warrant  for  the  action  of  these  com- 
missioners,  and  when  they  exceed  the  power  thus  conferred 
their  acts  are  void  and  cannot  be  enforced.  This  portion  of 
the  levy  is  without  legal  sanction,  and  cannot  be  sustained  by 
the  courts. 

To  authorize  the  collection  of  a  proper  proportion  of  the 
expense  of  this  improvement,  from  the  property  against  which 
the  judgment  was  asked,  a  re-assessment  should  be  made.  See 
Ward  v.  The  City  of  Chicago,  36  111.  9. 

And  the  same  is  true  of  the  lots  which  were  inaccurately  de- 
scribed. These  defects  can  only  be  obviated  in  that  manner. 
By  a  re-assessment  they  can  be  properly  described  and  the  pro- 
portion of  the  burden  can  be  imposed  upon  them.  The 
misdescription  of  these  lots  in  no  wise  affected  the  other  lots  in 
their  assessment. 

"We  have  no  doubt,  that  the  power  is  conferred  by  the  statute, 
to  remove  an  old  pavement  and  replace  it  with  a  new  one  of  a 
different  description.  The  power  is  conferred  by  the  first  sec- 
tion of  tne  act  of  1865  (Private  Laws,  275),  where  the  city  is 
authorized  to  repair  or  pave  the  streets,  which  authorizes  this 
improvement.     This  we  think  is  clear. 

It  appears,  that  the  notice  of  the  application  for  the  confirma- 
tion roll  was  published.  If  this  is  true,  and  there  seems  to  be 
no  doubt  of  its  truth,  we  are  at  a  loss  to  perceive  how  the  fact 
that  the  notice  was  not  certified  to  the  common  council,  could 
affect  the  validity  of  the  confirmation.  It  is  the  requisite  legal 
notice,  and  not  the  certificate  of  the  notice,  that  supports  the 
confirmation.  The  notice  is  the  fact  and  the  certificate  is 
the  evidence  of  the  fact.  We  are  not  aware,  that  a  judgment  of 
default  was  ever  set  aside  where  there  was  a  sufficient  service 
of  the  process,  although  the  officer  may  have  omitted  to  indorse 
it  on  the  writ,  if  the  return  was  afterward  properly  made ; 
and  no  difference  is  perceived  in  the  two  cases. 

The  judgment  of  the  court  below,  however,  must,  for  the 
errors  indicated,  be  reversed  and  the  cause  remanded. 


Judgment  reversed. 
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1„  Contracts — waiver  of  strict  compliance  by  acts  in  pats.  Any  party  lias 
a  right  to  waive  a  strict  compliance  with  the  terms  of  a  'ontr&stj  and  proof  of 
such  waiver  may  consist  of  acts  in  pais. 

2.  Same — acceptance  of  a  deed  with  covenants  embracing  the  terms  of  a  prior 
agreement — whether  it  discharges  such  agreement.  Where  a  party  has  agreed 
to  procure  a  conveyance  of  land  to  be  made  to  another,  and  the  latter  accepts 
a  deed  with  full  covenants,  having  notice  at  the  time  that  there  is  a  mortgage 
on  the  premises,  it  is  a  question  proper  for  the  determination  of  a  jury,  upon 
all  the  circumstances,  whether  the  deed  was  not  accepted  in  discharge  of  the 
agreement,  with  the  intention  of  relying  upon  the  covenants  therein  in 
the  event  of  being  disturbed  by  the  mortgage. 

3.  Same — tender  of  reconveyance — when  necessary.  Where  such  original 
agreement  was  made  in  consideration  of  a  debt  owing  by  the  party  executing 
it  to  the  party  to  whom  the  land  was  to  be  conveyed,  and  the  latter,  after 
accepting  the  deed,  desires  to  sue  for  a  recovery  of  such  debt,  he  must  first 
tender  a  reconveyance  of  the  land  before  he  can  properly  institute  such  a  suit, 
lie  cannot  be  permitted  to  retain  the  deed  and  also  recover  a  j  udgment  for  the 
debt  to  satisfy  which  it  was  made. 

4  And  if  he  should  sue  for  the  debt  without  having  tendered  a  reconvey- 
ance of  the  land,  he  would  be  held,  by  an  acceptance  of  the  deed  and  retention 
of  it,  as  having  received  it  in  compliance  with  the  contract. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  the  appellant  against 
the  appellee,  to  recover  the  amount  of  two  promissory  notes 
amounting  to  $12,000.  The  cause  was  tried  by  a  jury, 
which  resulted  in  a  verdict  for  the  defendant,  whereupon  the 
plaiutiff  appealed  to  this  court.  The  facts  in  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Mr.  George  C.  Campbell,  for  the  appellant. 

Mr.  E.  F.  Bull,  and  Mr.  D.  L.  Hough,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

D arrow  being  sued  by  Yroman  in  the  La  Salle  Circuit  Court 
on  certain  promissory  notes,  pleaded,  as  payment,  and  in  dis- 
charge of  the  notes,  a  certain  agreement  in  writing  entered  into 
between  them,  h?  which  it  was  agreed,  if  D arrow  would  pro- 
cure to  be  conveyed  to  Yroman,  a  certain  tract  of  land  and  cer- 
tain town  lots  in  the  town  of  La  Salle,  the  same  would  be  a 
satisfaction  of  the  notes. 

It  was  admitted  the  tract  of  land,  and  certain  of  the  town 
lots  had  been  conveyed  to  Yroman  >  which  he  had  accepted. 
The  controversy  arises  about  the  west  half  of  lot  three  (3),  in 
block  one  hundred  and  twenty-nine  (129),  which  Yroman  con- 
tends was  not  conveyed  in  compliance  with  the  agreement. 

The  facts  about  this  fractional  lot  are  briefly  these  :  Thomas 
Spear,  by  deed,  with  full  covenants,  dated  January  28,  1859, 
conveyed  this  fractional  lot  to  Yroman,  who  went  into  posses- 
sion, and  so  remained  two  years  undisturbed,  when  the  build- 
ing was  destroyed  by  fire.  The  record  of  a  mortgage  executed 
by  Spear  to  Henry  R.  Shotwell,  dated  June  3,  1856,  for  this 
lot,  to  secure  the  payment  of  one  thousand  dollars,  was  pro- 
duced in  evidence.  Whereupon  Yroman  insisted  that  as  to 
this  lot,  Darrow  had  not  complied  with  his  agreement,  and 
asked  the  court  to  instruct  the  jury,  that  the  fact,  if  proved, 
that  he  had  occupied  this  lot,  did  not  tend  to  show  that  the 
mortgage  from  Spear  to  Shotwell  had  ever  been  paid,  and 
the  lot  cleared  from  this  incumbrance.  This  instruction  the 
court  refused.  The  whole  controversy  turns  upon  this  transac- 
tion and  the  refusal  of  this  instruction.  Appellee  insists  that 
the  acceptance  by  Yroman  of  Spear's  deed,  with  full  covenants 
for  the  consideration  of  three  thousand  dollars  expressed  in  it ; 
Yroman's  going  into  possession,  and  so  remaining  two  years, 
until  the  building  was  destroyed  by  fire,  were  circumstances 
proper  for  the  jury  to  take  into  consideration,  in  determining 
whether  or  not  Yroman  accepted  such  conveyance  and  posses- 
sion, as  a  compliance,  so  far,  with  the  contract.  These  were  the 
instructions  asked  by  Darrow  on  this  point : 
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"  If  the  jury  believe  from  the  evidence  that  the  plaintifl 
accepted,  under  the  contract  offered  in  evidence  by  defendant, 
a  deed  from  Thomas  Spear,  for  west  half  of  lot  three  (3),  block 
129,  La  Salle,  containing  covenants  of  warranty  against  incum- 
brances and  of  seizin ;  that  under  said  deed  said  plaintiff  went 
into  possession  of  said  lot  and  continued  to  occupy  and  possess 
the  same  without  disturbance ;  then  they  are  instructed  that 
these  facts  and  circumstances  are  proper  for  the  jury  to  take 
into  consideration,  in  determining  whether  or  not  said  plaintiff 
accepted  such  conveyance  and  possession  as  a  compliance,  so 
far,  with  the  contract. 

"  That  a  deed  from  Spear  to  plaintiff  of  west  -|  of  lot  three 
(3),  block  129,  contains  full  covenants  of  warranty  of  title  and 
against  incumbrances,  and  in  such  case,  if  the  title  fails,  or 
there  are  incumbrances  upon  said  lot,  said  plaintiff  has  a  right 
of  action  against  said  Spear  upon  such  covenants." 

This  last  instruction  was  modified  by  the  court,  by  adding 
the  following  :  "  But  plaintiff  is  not  bound  to  bring  his  action 
against  Spear,  and  the  fact  that  he  has  a  right  so  to  do,  does 
not  release  Darrow  from  complying  with  his  contract  with 
plaintiff." 

As  Yronian  was  not  bound  to  accept  the  conveyance  of  this 
lot,  incumbered  by  a  mortgage,  yet,  having  accepted  it,  the 
question  was,  did  he  accept  it  in  discharge  of  the  agree- 
ment? And  this  was  a  question  for  the  jury.  Any  party  has 
a  right  to  waive  a  strict  compliance  with  the  terms  of  a  con- 
tract, and  proof  of  such  waiver  may  consist  of  acts  in  pais. 
Now,  in  taking  Spear's  deed,  and  going  into  possession,  and 
occupying  two  years  without  disturbance,  the  intention  with 
which  all  these  were  done,  was  a  fair  subject  of  inquiry  by  the 
jury,  as  also  the  question  whether,  by  accepting  Spear's  ieed 
and  going  into  possession,  he  did  not  rely  upon  the  covenants 
in  the  deed  for  his  protection  in  case  of  future  disturbance. 

This  fact  of  going  into  possession,  and  holding  it  for  two 
years,  until  "  burned  out,"  and  the  absence  of  any  proof  that 
Vroman  ever  tendered  a  reconveyance  of  the  lot,  is  strong  pre- 
sumption, that  he  accepted  the  deed  with  Spear's  covenants,  in 
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full  satisfaction  of  his  debt.  If  not,  lie  should  have  tendered  a 
reconveyance  before  bringing  suit.  The  fee  simple  of  the  lot 
is  now  in  him,  and  it  would  be  unjust  to  permit  him  to  have 
and  hold  this  lot,  and  a  judgment  against  Darrow  for  its  value. 

The  indorsement,  by  which  the  time  for  satisfying  the  mort- 
gage to  Shotwell  was  extended  to  sixty  days,  was  not  read  to 
the  jury,  as  the  amended  record  shows,  consequently,  no  use 
can  be  made  of  it  by  the  appellant  here. 

The  whole  case  turns  on  the  intention  of  Vroman  in  accept- 
ing the  deed  from  8pear  and  going  into  possession  and  enjoy- 
ing those  premises,  and  never  offering  to  reconvey  them. 

We  are  of  opinion  the  jury  found  correctly  that  it  was  a  full 
compliance  with  the  contract. 

The  plaintiff  in  error  should  have  tendered  a  reconveyance 
of  the  lot,  before  he  brought  suit  on  the  note.  "Not  having 
done  so,  he  must  be  held,  by  an  acceptance  and  retention  of  it, 
as  having  received  it  in  compliance  with  the  contract. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Mary  S.  Mitchell 

v. 

The  City  of  Chicago. 

The  refusal  of  the  Circuit  Court  to  set  aside  a  default  on  motion,  cannot  be 

assigned  fo^  error. 

Appeal  from  the  Superior  Court  of  the  city  of  Chicago ;  the 
Hon.  John  M.  Wilson,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Kunyon  &  Avery,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court ; 

This  was  a  proceeding  to  condemn  lands  for  non-payment 
of  an  assessment  for  the  purpose  of  improving  a  street  in  the 
city  of  Chicago.  There  was  judgment  by  default  against 
the  appellant,  and  she  afterward  made  a  motion,  based  on  an 
affidavit,  to  set  this  judgment  aside.  No  exceptions  are  taken 
to  the  report  or  notice  upon  which  the  court  below  rendered 
judgment,  and  the  alleged  defects  in  the  assessment  proceed- 
ings appear  only  by  the  affidavit.  The  only  question  presented, 
therefore,  is,  whether  the  court  erred  in  refusing  to  set  aside 
the  default. 

This  court  has  repeatedly  decided  that  the  decision  of  the 
court  below  upon  applications  of  this  character  cannot  be 
assigned  for  error.  Harrison  v.  Clark,  1  Scam.  135  ;  Garner  v. 
Crenshaw,  id.  144 ;  Wallace  v.  Jerome,  id.  524 ;  Woodruff  v. 
Tyler,  5  Gilm.  459.  In  the  last  case  the  court  say,  "  that  such 
decision  cannot  be  assigned  for  error  has  been  so  often  decided 
by  this  court  that  it  is  unnecessary  to  discuss  the  question 
again."  This  point  is  decisive  of  this  case  without  considering 
the  alleged  irregularities  in  the  assessment,  as  stated  in  the 
affidavit. 

Judgment  affirmed. 


Edward  Crear 

v. 
John  Crossly. 


Private  ways  —  constitutional  law.  The  ninety-third  section  of  the  act 
of  1861,  authorizing  the  establishment  of  a  private  way  over  the  land  of 
another,  against  his  will,  is  repugnant  to  the  eighth  section  of  article  thirteen 
of  the  Constitution  of  this  State.    Mr.  Justice  La  whence  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  f regit,  brought 
in  the  court  below  by  John  Crossly  against  Edward  Crear. 
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The  defendant  filed  three  pleas.  The  first  plea  was  the 
plea  of  the  general  issue,  and  was  withdrawn.  The  second 
plea  sets  forth  that  the  alleged  trespasses  consisted  in  passing 
over  a  private  highway  laid  out  by  the  commissioners  of  high- 
ways in  accordance  with  law,  that  damages  were  assessed  and 
tendered  to  the  plaintiff.  The  third  plea  sets  up  a  right  of 
way  by  necessity,  and  that  the  lands  of  the  plaintiff  and 
defendant  being  adjoining  lands,  and  title  derived  from  a  com- 
mon grantor,  the  right  of  way  passed  as  incident  to  the 
grant.  The  plaintiff  filed  a  general  demurrer  to  the  pleas. 
The  court  sustained  the  demurrer,  and  the  defendant  abided 
by  his  pleas.  Judgment  was  rendered  on  the  demurrer  in 
favor  of  the  plaintiff  for  ten  dollars,  being  the  amount  claimed 
in  the  declaration.  The  defendant  now  brings  the  case  to  this 
court  by  writ  of  error. 

The  only  question  presented  is,  as  to  the  constitutionality  of 
the  ninety-third  section  of  the  act  of  1861,  authorizing  the 
establishment  of  a  private  way  over  the  land  of  another  with- 
out his  consent. 

Mr.  Louis  Shissler,  for  the  plaintiff  in  error. 

Messrs.  Glover,  Cook  and  Campbell,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  record  involves  the  same  question  which  was  presented 
and  considered  in  the  case  of  Neshitt  v.  Trumbo,  decided  at 
January  Term,  1866  (39  111.  110).  In  that  case,  after  a  careful 
consideration  of  all  of  the  authorities  referred  to  and  to  which 
we  had  access,  it  was  held,  that  the  ninety-third  section  of  the 
act  of  1861  (Sess.  Laws,  263),  authorizing  the  establishment  of  a 
private  way  over  the  land  of  another  person,  and  against  his 
will,  is  repugnant  to  the  eight  section  oi  article  thirteen,  of  our 
Constitution.  Having  then,  fully  considered  the  question,  we 
deem  it  unnecessary  to  again  discuss  it. 
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A  distinction  is,  however,  endeavored  to  be  drawn,  between 
the  appropriation  of  a  man's  land,  by  this  proceeding,  and  a 
mere  right  of  way  over  the  land.  The  same  distinction  was 
presented  but  not  discussed  in  the  former  case.  The  distinc- 
tion, although  ingeniously  urged,  we  think  cannot  be  maintained. 
Jt  is  true,  that  a  right  of  way  is  but  an  easement,  or  servitude 
as  it  was  called  in  the  civil  law.  But  when  it  shall  be  acquired 
and  held  in  the  mode  prescribed  in  this  enactment,  it,  in  effect, 
transfers  the  fee  to  the  way.  The  act  declares,  that,  when  it 
shall  have  been  located  and  the  damages  paid,  the  person 
for  whose  use  it  was  established,  his  heirs  and  assigns,  shall 
have  the  right  to  open  the  same,  and  have  the  right  of  way 
upon  the  same  forever.  For  all  practical  purposes,  this 
amounts  to  a  transfer  of  the  land.  The  owner  is  deprived  of 
its  use  and  the  other  acquires  its  use  perpetually.  The  transfer 
of  the  fee  could  do  no  more.  The  mere  change  of  names  does 
not  alter  the  essential  qualities  of  things.  The  condemnation  of 
property  for  public  use,  and  appropriation  under  the  right  of 
eminent  domain,  for  highways,  railways  and  canals,  do  not 
deprive  the  owner  of  his  property  to  the  same  extent  as  would 
this  enactment  if  enforced;  as  in  those  cases  the  property  thus 
taken  reverts  to  the  former  owner  when  it  ceases  to  be  used  for 
the  purpose  for  which  it  was  condemned,  while  this  section  gives 
it  to  the  person  having  it  condemned  and  to  his  heirs  and 
assigns  perpetually. 

The  question  of  a  way  of  necessity  does  not  arise  upon  this 
record,  and  its  discussion  is  therefore  declined.  What  the 
rights  of  the  parties  may  be  under  such  a  claim  will  be  deter- 
mined when  the  question  shall  be  presented  for  determination. 

The  judgment  of  the  court  below  in  holding  that  a  valid 
right  of  way  was  not  acquired  under  this  provision  of  the 
statute,  is  affirmed. 

Judgment  affirmed. 

Dissenting  opinion  of  Mr.  Justice  Lawkence  : 

I  am  not  able  to  concur  with  the  majority  of  the  court  in 
the  present  case.     The  grounds  of  my  opinion  may  be  briefly 

stated  as  follows : 
12 — 40th  III. 
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"  If  a  person,  having  a  close  bounded  on  every  side  by  bis 
own  lands,  grants  the  close  to  another,  the  grantee  shall  have 
a  way  to  the  close  as  incident  to  the  grant,  or,  as  it  is  some- 
times termed,  a  way  of  necessity ;  for  otherwise  he  cannot 
have  any  benefit  from  the  grant."  2  Sel.  nisi  grius,  1041. 

"  So,  if  the  middle  of  the  close  be  reserved,  and  the  sur- 
rounding land  sold,  a  way  is  to  be  reserved  to  the  grantor." 
2  id.  1042. 

These  are  perfectly  well  settled  principles  of  the  common 
law. 

When  the  government  of  the  United  States  grants  land  from 
the  public  domain  it  makes  the  grant  simply  as  a  land-pro- 
prietor, and  retains  no  rights  or  privileges  which  a  private 
individual  would  not  retain  under  like  circumstances.  Aldrich 
v.  Aldrich,  37  111.  32 ;  Rogers  v.  Brent,  5  Gilm.  573.  So  also 
its  grantee  takes  the  same  rights,  in  reference  to  others,  as  if 
the  grant  came  from  an  individual  owner  of  tno  fee,  and  no 
more.  If  the  government,  after  making  a  grant,  owns  all  the 
surrounding  lands,  the  grantee  takes  a  right  of  way  over  the 
surrounding  land  to  the  public  highway  as  an  incident  to  his 
grant.  And  if  the  government  retains  the  title  to  a  tract  of 
land,  having  sold  the  land  surrounding  it  on  every  side,  a 
right  of  way  to  a  public  road  is  reserved  by  implication. 
This  right  of  way  continues  in  both  cases  both  in  favor  of  and 
against  subsequent  grantees,  for  it  is  a  right  created  by  opera- 
tion of  law  and  from  necessity,  to  enable  owners  to  enjoy 
their  lands. 

I  consider  our  statute  in  regard  to  private  roads  as  simply 
based  upon  this  common  law  right,  and  regulating  the  mode  of 
its  exercise.  Perhaps  it  has  the  effect,  by  implication,  of 
restraining  its  exercise  to  the  method  pointed  out  by  the 
statute.  But  as  the  right  existed  before  the  act  was  passed, 
by  the  established  rules  of  the  common  law,  in  regard  to  the 
construction  of  grants,  I  am  unable  to  see  how  the  act  can  be 
considered  as  impairing  a  vested  right,  or  taking  any  portion 
of  the  property  of  one  person  and  giving  it  to  another.  The 
act,  in  its  provisions,  is  even  more  favorable  to  the  person  over 


1866.]  Winkler  v.  Winkler  et  al.  179 

Syllabus. 

whose  land  the  right  of  way  is  claimed,  than  was  the  rule  of 
the  common  law.  The  prohibitions  of  the  Constitution  do  not, 
in  my  opinion,  apply  to  cases  where  a  statute  simply  re-affirms 
a  principle  of  the  common  law  fully  recognized  and  established 
at  the  time  the  Constitution  was  adopted. 
I  think  this  judgment  should  be  reversed. 


George  Winkler 

v. 

Christian  Winkler  et  al. 

1.  Dismissing  a  bill  in  chancery  on  the  hearing,  without  proof.  Where 
a  cause  in  chancery  is,  by  consent,  submitted  for  a  hearing  upon  the  pleadings 
merely — the  bill,  answer  and  replication — without  proofs,  and  it  appears  on 
the  face  of  the  bill  that  there  is  no  equity  in  it,  and  no  sufficient  grounds  dis- 
closed in  it  why  a  court  of  equity  should  interfere,  the  bill  will  be  dismissed. 

2.  Jurisdiction  in  chancery  —  remedy  at  law.  A  party  can  have  no 
footing  in  a  court  of  equity  when  he  has  an  adequate  remedy  at  law. 

3.  Same  —  remedy  against  the  acts  of  commissioners  of  highways  on  a  peti- 
cco/tfor  a  private  way.  The  remedy  of  an  owner  of  land  against  the  acts  of 
commissioners  of  highways,  on  considering  a  petition  for  a  private  way  over 
the  same,  and  allowing  the  application  without  the  requisite  notice,  or  where 
the  proceedings  are  otherwise  illegal,  is  complete  at  law  by  an  appeal  to  three 
supervisors  of  different  townships,  and  from  their  decision  to  the  Circuit  Court. 

4.  Same  —  when  injunction  not  allowable.  The  simple  act  of  presenting  a 
petition  to  the  commissioners  of  highways  for  a  private  road,  and  an  expressed 
determination  on  their  part  to  act  upon  it  and  grant  it,  by  ordering  a  survey 
of  the  road,  afford  no  ground  for  an  application  to  a  court  of  chancery  to 
restrain  the  one  or  the  other.  If  the  commissioners  allow  the  petition,  then 
there  is  a  remedy  at  law  by  appeal. 

5.  Same  —  want  of  jurisdiction,  ground  of  demurrer  to  the  bill.  When  it  is 
disclosed  on  the  face  of  the  bill  that  a  court  of  chancery  has  no  jurisdiction 
because  the  party  has  an  adequate  remedy  at  law,  the  bill  is  obnoxious  to  a 
demurrer  for  want  of  equity,  and  it  would  be  so  adjudged  on  error  or  appeal. 

6.  Assessing  damages  on  dissolution  of  injunction  —  suggestions  in  writing 
essential.  A  court  of  chancery  cannot  properly  assess  damages  upon  the  dis- 
solution of  an  injunction  under  the  act  of  1861  without  suggestions  in  writing 
being  first  filed,  setting  forth  the  nature  and  amount  of  the  damages  maimed. 
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7.  The  suggestions  in  writing  required  by  that  act,  in  such  case,  were 
designed  to  take  the  place  of  a  declaration  on  the  bond,  and  should  be  so 
framed  as  to  give  the  opposite  party  information  of  the  nature  and  amount  of 
the  damages  claimed,  so  that  he  may  be  prepared  to  resist  the  claim. 

8  Filing  the  suggestions  after  the  damages  are  assessed  will  not  cure  the 
error  ;  they  must  be  filed  before  any  action  can  be  taken  in  that  regard. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county; 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  court. 

Messrs.  Clark  &  Christian,  for  the  plaintiff  in  error. 

Messrs.  Ingersoll  &  Pitterbaugh  and  Messrs.  Cassels  & 
Harper,  for  the  defendants  in  error. 

Mr.  J  ostice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  hill  in  chancery  in  the  Woodford  Circuit  Court, 
exhibited  by  George  Winkler  against  Christian  Winkler,  and 
the  commissioners  of  highways  of  the  town  of  Worth,  in  that 
county,  to  enjoin  certain  proceedings  commenced  by  Christian 
Winkler  before  those  commissioners,  having  for  their  object 
the  appropriation  of  a  portion  of  complainant's  land  without 
his  consent,  to  the  purposes  of  a  private  way. 

The  bill  of  complaint  alleged  that  Christian  Winkler  had 
presented  a  petition  for  this  road,  that  the  other  defendants, 
the  commissioners  of  highways,  had  received  the  petition  and 
were  threatening  to  act  on  it,  and  that  they  would  cause  a  sur- 
vey across  the  land  for  the  road  to  be  made  without  giving  the 
notice  required  by  law,  and  prayed,  that  the  commissioners  be 
enjoined  from  laying  out  the  road,  and  from  ordering  the  same 
to  he  opened,  and  from  going  upon  the  land  for  such  purpose, 
and  that  Christain  Winkler  be  perpetually  enjoined  from  pre- 
senting to  the  commissioners  any  petition  for  a  private  road 
across  the  land  of  complainant,  or  from  coming  upon  the  land 
to  take  possession  of  any  road  that  has  been,  or  may  be  laid 
over  it  as  a  private  road,  until  he  shall  first  pay  to  complainant 
the  fill'  value  of  all  the  land  that  shall  be  taken  for  the  road, 
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and  the  full  value  of  each  rod  of  fencing,  complainant  may 
have  to  build  to  open  the  road,  and  the  amount  necessary  to 
keep  the  fences  in  repair,  while  the  road  is  used  as  a  private 
road  ;  and  for  general  relief. 

The  bill  also  prayed  for  the  answers  from  the  defendants,  not 
under  oath,  and  it  was  filed  February  16,  1865. 

A  writ  of  injunction  was  duly  issued  and  subpoena  duly 
served  on  all  the  defendants. 

At  the  March  Special  Term,  1865,  the  defendants  filed  a 
joint  and  several  answer  admitting  the  possession  by  complain- 
ant of  the  land  described  in  his  bill,  and  admitting  that  Chris- 
tian Winkler,  on  the  9th  of  February,  1865,  presented  to  his 
co-defendants,  as  commissioners  of  highways  in  the  town  of 
Worth,  his  petition,  for  the  purpose  of  obtaining  from  them  ar, 
order  to  lay  out  a  private  road  across  complainant's  land,  that 
they  received  the  petition,  and  were  proceeding  to  act  on  it, 
when  they  were  enjoined.  Christian  Winkler,  answering  for 
himself,  states,  that  he  sold  the  land  occupied  by  complainant, 
"(escribed  in  his  bill  of  complaint,  and  through  which  this 
defendant  desired  a  road,  with  the  understanding  and  agree- 
ment, at  the  time  of  the  sale,  that  he  should  have  this  road  for 
which  he  had  petitioned,  and  that  he  had  made  two  applica- 
tions heretofore  to  the  proper  authorities,  for  an  order  for  the 
road,  both  of  which  were  defeated,  the  one  because  the  notice 
was  insufficient,  and  the  other  because  the  survey  was  incor- 
rect. All  the  defendants  deny  all  charges  of  oppression  or 
desire  to  harass  complainant  by  the  application,  and  Christian 
Winkler  denies  that  he  can  get  to  the  public  road  conveniently, 
without  passing  over  this  land  of  complainant. 

The  answer  was  put  in  under  oath,  although  the  oath  was 
expressly  waived  by  the  bill  of  complaint. 

At  the  April  Term,  1865,  a  replication  to  the  answer  was 
duly  filed,  and,  at  the  same  term,  a  motion  was  entered  by  the 
defendants  to  dissolve  the  injunction.  This  motion  was  con- 
tinued, at  the  instance  of  complainant,  and  at  his  costs,  to  the 
August  Term,  1865. 

At  that  term  the  cause  was  submitted  for  hearing,  by  consent. 
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on  the  bill,  answer  and  replication  ;  and,  thereupon,  on  reading 
the  bill  and  answer,  it  was  ordered  and  adjudged  by  the  court 
that  the  bill  be  dismissed,  and,  on  motion  of  the  defendants,  the 
court  proceeded  to  assess  the  damages  for  wrongfully  suing  out 
the  injunction,  and  assessed  those  damages  at  seventy -five  dol- 
lars, and  entered  a  decree  against  complainant  for  the  same  and 
costs,  and  ordered  that  an  execution  issue. 

A  motion  to  set  aside  the  assessment  was  overruled. 

The  bill  of  exceptions  states  that  the  cause  came  on  to  be 
heard  on  the  bill,  answer  and  replication,  and  the  proof  in  the 
cause,  and  that,  on  reading  the  bill  and  answer,  the  court  dis- 
missed the  bill  without  hearing  any  proof  in  the  cause,  and  the 
complainant  excepted  ;  and,  thereupon,  the  attorney  for  defend- 
ants produced  to  the  court  the  injunction  bond  filed  in  the 
"ause,  and  asked  the  court  to  assess  the  damages  upon  the 
same,  and  offered  A.  E.  Stevenson,  an  attorney  of  the  court,  as 
h  witness,  and,  placing  in  his  hands  the  bill,  and  the  answer, 
and  the  deposition  taken  in  the  cause  on  the  part  of  the  defend 
ants,  asked  him  what  it  would  be  worth  to  take  depositions 
three  days,  and  file  an  answer  to  the  bill,  and  defend  the  suit; 
at  two  terms  of  the  court ;  and,  on  his  stating  that  it  would  be 
worth  seventy-five  dollars,  the  court  assessed  that  amount  as 
damages,  and  entered  a  decree  as  above  stated.  The  complain- 
ant objected  to  the  assessment,  on  the  ground  that  defendants 
had  not  filed  suggestions  as  required  by  the  act  of  February  25, 
1861,  whereupon  the  court,  against  the  objection  of  complain- 
ant, allowed  the  defendants  to  file  suggestions. 

The  cause  is  brought  here  by  complainant,  by  writ  of  error, 
and  the  following  errors  are  assigned : 

The  court  erred  in  dismissing  the  bill  without  hearing  the 
proof  in  the  cause ;  in  assessing  damages  for  defendants,  and 
hearing  proof  of  the  same,  before  suggestions  in  writing  were 
filed,  and  in  decreeing  for  defendants. 

As  to  the  first  error  assigned,  the  record  shows  the  cause  was 
hear.1,  by  consent,  on  the  bill,  answer  and  replication,  and  they 
were,  therefore,  all  the  matters  before  the  court  for  its  adjudi- 
cation.    It  is  settled  doctrine,  when  cases  in  chancery  are  in 


1866.]  Winkler  v.  Winkler  el  al.  183 

Opinion  of  the  Court. 

this  position,  that,  if  it  appears  on  the  face  of  the  bill  there  is 
no  equity  in  it,  and  no  sufficient  grounds  disclosed  in  it  why  a 
court  of  equity  should  interfere,  the  bill  will  be  dismissed. 
Reece  v.  Darby,  4  Scam.  159 ;  Edwards  v.  Beaird,  Breese,  70. 

In  this  case,  although  the  record  states  the  proceedings  of 
the  court  on  a  motion  to  suppress  a  portion  of  the  deposition 
of  Joseph  J.  Perry,  the  record  does  not  contain  any  such  depo- 
sition, nor  any  proofs  in  the  canse,  other  than  that  produced 
on  the  inquiry  of  damages.  There  was  no  proof  offered  on 
the  hearing  of  any  kind.  There  was  nothing  before  the  court 
for  its  adjudication,  but  the  bill,  answer  and  replication. 

That  this  bill  contains  no  equity  and  discloses  no  ground 
for  the  interposition  of  a  court  of  equity,  is  apparent.  The 
remedy  of  complainant  against  the  acts  of  the  commissioners 
of  highways,  on  considering  the  petition  of  Christian  Winkler, 
and  allowing  the  same,  was  complete  at  law,  by  an  appeal  to 
three  supervisors  of  different  townships,  and  from  their  decision 
to  the  Circuit  Court.  The  simple  act  of  presenting  a  petition 
to  the  commissioners  of  highways  for  a  private  road,  and  an 
expressed  determination  on  their  part  to  act  upon  it  and  grant 
it,  by  ordering  a  survey  of  the  road,  afford  no  ground  for  an 
application  to  a  court  of  chancery  to  restrain  the  one  or  the 
other.  If  the  commissioners  allow  the  petition  contrary  to 
law,  the  remedy  is  ample  at  law  by  appeal,  so  that  the  court 
was  entirely  justifiable,  on  the  hearing,  in  dismissing  the  bill. 
It  was  obnoxious  to  a  demurrer  for  want  of  equity,  and  it 
would  be  so  adjudged  on  error  or  appeal. 

To  show  the  complainant  had  an  adequate  remedy  at  law 
against  the  decision  of  the  commissioners,  had  they  granted 
the  petition  and  caused  a  survey  of  the  road  to  be  made  with- 
out legal  notice,  it  is  only  necessary  to  refer  to  a  few  sections 
of  the  township  organization  law.  Section  twenty-seven  pro- 
vides that  any  person  liable  to  be  assessed  for  road  labor,  may 
apply  to  the  commissioners  of  highways  to  lay  out  a  private 
road,  and  the  commissioners  shall  proceed  to  examine  into  the 
merits  of  such  application,  and  be  governed  in  their  proceed- 
ings by  the  rules  and  regulations  prescribed  in  this  act  in  rela- 
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tion  to  public  roads ;  the  damages  assessed  in  consequence  of 
the  laying  out  of  the  private  road  shall  be  paid  by  the  person 
applying  for  the  same.  Scates'  Comp.  357. 

Section  one  of  the  act  of  1857,  provides  that  commissioners 
of  highways,  before  determining  to  lay  out  a  new  road,  shall 
fix  upon  a  time  and  place,  when  and  where,  they  will  hear 
reasons  that  may  be  offered  for  and  against  laying  it  out,  and 
they  shall  cause  written  notices  to  be  posted  up  in  three  of -the 
most  public  places  in  the  town,  at  least  eight  days  previous  to 
the  time  of  meeting.  Id.  366.  Section  nine  provides  the  man- 
ner in  which  an  appeal  may  be  taken  to  three  supervisors.  Id. 
368.  Section  eleven  provides  that  the  same  rule  shall  govern 
in  assessing  damages  that  is  provided  in  section  six  of  article 
twenty-four  of  the  act  to  which  this  is  an  amendment,  for  the 
government  of  commissioners  of  highways  in  such  cases,  and 
when  supervisors  lay  out  a  road,  on  appeal  from  the  commis- 
sioners of  highways,  the  supervisors  are  required  to  proceed 
and  assess  the  damages  in  the  same  manner  as  in  case  of  com- 
missioners of  highways  in  laying  out  roads.  Id.  369. 

If,  then,  commissioners  of  highways  proceed  to  lay  out  a  road, 
without  giving  the  requisite  notice,  or  otherwise  proceed  ille- 
gally, the  remedy  is  by  appeal  to  three  supervisors.  That  is 
the  remedy,  and  it  is  adequate  and  complete,  a  further  appeal 
to  the  Circuit  Court  being  also  allowed. 

Having  this  footing  in  a  court  of  law  he  can  have  none  in 
a  court  of  equity.  Coughran  v.  Swift,  18  111.  414;  City  of 
Peoria  v.  Kidder,  26  id.  352  ;  Bigelow  v.  Andress,  31  id.  330  ; 
Chittenden  et  al.  v.  Rogers  et  al.,  decided  at  this  term.  There 
was,  then,  no  error  in  dismissing  the  bill  on  the  hearing. 

As  to  the  fifth  point  made,  that  the  court  assessed  damages 
on  the  injunction  bond  without  suggestions  in  writing  being 
filed  by  defendants,  we  are  of  opinion,  this  point  is  well  made 
and  must  reverse  this  judgment.  The  act  of  February  21, 1861, 
provides  that  in  all  cases  where  an  injunction  is  dissolved,  the 
court,  after  dissolving  the  injunction,  and  before  finally  dispos- 
ing of  the  suit,  upon  the  party  claiming  damages  by  reason  of 
such  injunction   suggesting  in  writing  the  nature  and  amount 
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thereof,  shall  hear  evidence  and  assess  such  damages  as  the 
nature  of  the  case  may  require  and  to  equity  appertain,  to 
the  party  damnified  by  such  injunction,  and  may  award  execu 
tion  to  collect  the  same.  Sess.  Laws  1861,  p.  133. 

It  is  manifest,  these  suggestions  in  writing  were  designed  to 
take  the  place  of  a  declaration  on  the  bond,  and  should  be  so 
framed  as  to  give  the  opposite  party  information  of  the  nature 
and  amount  of  the  damages  claimed,  so  that  he  might  be  pre- 
pared to  resist  the  claim.  A  party  is  not  permitted  in  any 
court  where  pleadings  in  writing  are  required,  to  present  to 
the  court  his  note  or  bond  and  demand  judgment  for  the 
amount.  He  must  place  his  claim  properly  before  the  court, 
by  his  declaration,  which  is  nothing  more  than  a  suggestion  in 
writing,  by  which  the  opposite  party  is  advised  of  the  nature 
and  amount  of  the  claim,  and  opportunity  is  afforded  him  to 
defend  against  it. 

Filing  suggestions,  after  the  damages  were  assessed,  did  not 
cure  the  error.  The  complainant  was  not  informed  in  time, 
of  the  nature  of  the  claim,  and  had  no  opportunity  to  resist  it. 
It  is  contrary  to  the  first  principles  of  justice,  to  adjudge  dam- 
ages against  a  party,  without  first  setting  forth  the  nature  and 
amount  of  the  claim  against  him.  For  this  error  the  decree 
must  be  reversed. 

But  we  will  state  in  conclusion,  that  in  two  cases,  the  one 
Crear  v.  Crossly,  ante,  p.  175,  and  the  other  Nesbitt  v.  Trumbo, 
39  111.  110,  this  court  held,  that  the  act  of  the  legislature 
authorizing  land  to  be  taken  for  a  private  way,  was  not  war- 
ranted by  the  Constitution  of  the  State. 

Decree  reversed. 
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The  People  of  the  State  of  Illinois  ex  reL  Leonard 

Pratt 

i 

Wheaton  College. 

1.  College  — power  of  authorities  to  regulate  its  discipline.  A  role  of  an 
incorporated  college  which  forbids  its  students  joining  any  secret  society  is  not 
unreasonable ;  it  neither  violates  good  morals  nor  the  law  of  the  land,  and  is, 
therefore,  clearly  within  the  power  of  its  authorities  to  make  and  enforce. 

2.  College  authorities  possess  a  discretionary  power  to  regulate  its  disci- 
pline, and,  so  long  as  its  rules  violate  neither  divine  nor  human  law,  this  court 
cannot  interfere. 

3.  A  statutory  right  to  do  certain  things  does  not  guaranty  the  right  to  a 
person  to  do  them  at  all  possible  times  and  under  all  possible  circumstances  ; 
it  simply  means  that  the  law  does  not  forbid  these  things  to  be  done,  and  such 
right  may  be  surrendered. 

4.  When,  under  such  a  rule,  a  person  becomes  a  member  of  the  college,  he 
is  precluded  from  joining  any  secret  society,  and  may  be  expelled  for  its  vio- 
lation. 

Appeal  from  the  Circuit  Court  of  Du  Page  county  ;  the  Hon. 
Isaac  G-.  Wilson,  Judge,  presiding. 

The  opinion  states  the  case 

Mr.  J.  H.  Knowlton  and  Mr.  L.  E.  De  Wolf  for  the  appel- 
lant 

Messrs.  Farwell  &  Arrington,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

L.  Hartley  Pratt,  a  student  in  Wheaton  college,  joined  a 
secret  society  known  as  the  Good  Templars,  in  violation  of  the 
college  rules.  For  this  the  faculty  "  suspended  him  from  the 
privileges  of  the  institution  until  he  should  express  a  purpose 
to  conform  to  its  rules."  His  father  thereupon  applied  for  a 
mandamus  to  compel  the  college  to  re-instate  him  as  a  student. 
The  mandamus  was  refused,  and  the  relator  has  brought  the 
case  here. 
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Wheaton  college  is  an  incorporated  institution,  resting  upot 
private  endowments,  and  deriving  no  aid  whatever  from  the 
State  or  from  taxation.  Its  charter  gives  to  the  trustees  and 
faculty  the  power  "  to  adopt  and  enforce  such  rules  as  may  be 
deemed  expedient  for  the  government  of  the  institution,"  a 
power  which  they  would  have  possessed  without  such  express 
grant,  because  incident  to  the  very  object  of  their  incorpora- 
tion, and  indispensable  to  the  successful  management  of  the 
college.  Among  the  rules  they  have  deemed  it  expedient  to 
adopt,  is  one  forbidding  the  students  to  become  members  of 
secret  societies.  We  perceive  nothing  unreasonable  in  the  rule 
itself,  since  all  persons  familiar  with  college  life  know  that  the 
tendency  of  secret  societies  is  to  withdraw  students  from  the 
control  of  the  faculty,  and  impair  to  some  extent  the  discipline 
of  the  institution.  Such  may  not  always  be  their  effect,  but 
"ji ch  is  their  general  tendency.  But  whether  the  rule  be  judi- 
cious or  not,  it  violates  neither  good  morals  nor  the  law  of  the 
land,  and  is  therefore  clearly  within  the  power  of  the  college 
authorities  to  make  and  enforce.  A  discretionary  power  has 
been  given  them  to  regulate  the  discipline  of  their  coLege  in 
such  manner  as  they  deem  proper,  and  so  long  as  their  rules 
violate  neither  divine  nor  human  law,  we  have  no  more  authority 
to  interfere  than  we  have  to  control  the  domestic  discipline  of 
a  father  in  his  family.  It  is  urged  that  the  Good  Templars  are 
a  society  established  for  the  promotion  of  temperance,  and 
incorporated  by  the  legislature,  and  that  any  citizen  has  a  right 
to  join  it.  We  do  not  doubt  the  beneficent  objects  of  the 
society,  and  we  admit  that  any  citizen  has  a  right  to  join  it  if 
the  society  consents.  But  this  right  is  not  of  so  high  and 
solemn  a  character  that  it  cannot  be  surrendered,  and  the  son 
of  the  relator  did  voluntarily  surrender  it  when  he  became  a 
student  of  Wheaton  college,  for  he  knew,  or  must  be  taken  to 
have  known,  that  by  the  rules  of  the  institution  which  he  was 
voluntarily  entering,  he  would  be  precluded  from  joining  any 
secret  society.  When  it  is  said  that  a  person  has  a  legal  right 
to  do  certain  things,  all  that  the  phrase  means  is,  that  the  law 
does  not  forbid  these  things  to  be  done.     It  does  not  mean  that 
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the  law  guaranties  the  right  to  do  them  at  all  possible  times 
and  under  all  possible  circumstances.  A  person  in  his  capacity 
as  a  citizen  may  have  the  right  to  do  many  things  which  a  stu- 
dent of  Wheaton  college  cannot  do  without  incurring  the 
penalty  of  college  laws.  A  person  as  a  citizen  has  a  legal 
right  to  marry,  or  to  walk  the  streets  at  midnight,  or  to  board 
at  a  public  hotel,  and  yet  it  would  be  absurd  to  say  that  a  col- 
lege cannot  forbid  its  students  to  do  any  of  these  things.  So 
a  citizen,  as  such,  can  attend  church  on  Sunday  or  not,  as  he 
may  think  proper,  but  it  could  hardly  be  contended  that  a  col- 
lege would  not  have  the  right  to  make  attendance  upon  religious 
services  a  condition  of  remaining  within  its  walls.  The  son 
of  the  relator  has  an  undoubted  legal  right  to  join  either 
Wheaton  college  or  the  Good  Templars,  and  they  have  both 
an  undoubted  right  to  expel  him  if  he  refuses  to  abide  by  such 
regulations  as  they  establish,  not  inconsistent  with  law  or  good 
morals. 

Judgment  affirmed. 


Asa  Balpwb 

v. 

William  S.  Dunton  et  al. 

1.  Contracts — of  mental  capacity  to  make  a  contract.  To  establish  sucli  a 
want  of  mental  capacity  to  make  a  contract  as  will  require  it  to  be  canceled, 
there  must  be  that  degree  of  mental  derangement,  or  imbecility  of  mind,  that 
will  induce  the  belief  that  the  party  seeking  to  avoid  the  contract  on  that 
ground,  was  incapable  of  fully  comprehending  the  effect  and  consequences  of 
his  acts ;  or,  at  least,  that  he  is  so  weak  as  to  be  almost  a  mere  instrument  in 
the  hands  of  a  person  seeking  to  obtain  an  advantage. 

2.  On  the  contrary,  if  a  person  is  capable  of  reasoning  correctly  on  the  ordi- 
nary affairs  of  life,  or  is  capable  of  contemplating  and  understanding  the  conse- 
quences which  usually  accompany  ordinary  acts,  he  will  be  held  compos  mentis, 
and  be  bound  by  his  acts. 

3.  Fraud — inadequate  consideration.  In  order  to  j  ustify  the  setting  aside  of  a 
conveyance  of  property  on  the  ground  that  the  purchaser,  by  exercising  an 
n.ndue  influence  upon  the  vendor  obtained  the  property  for  an  inadequate  price, 
the  consideration  must  be  grossly  inadequate. 
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Appeal  from  the  Circuit  Court  of  Boone  county  ;  the  Hon 
T.  D.  Murphy,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellant  against 
the  appellees,  in  the  Circuit  Court  of  Boone  county,  on  the  20th 
yf  January,  1864. 

It  is  substantially  alleged  in  the  bill  that,  on  the  4th  of  April, 
1862,  the  complainant  became  involved  in  a  difficulty  which 
resulted  in  his  arrest  and  confinement  in  the  jail  of  De  Kalb 
county  ;  that,  at  the  time  of  his  arrest,  he  was  possessed  of  a 
handsome  property  in  Boone  county,  consisting  of  two  farms — 
one  of  one  hundred  and  seventy  acres  of  land,  the  other  of  one 
hundred  acres,  together  with  certain  personal  property  of  great 
value.  The  lands  were  estimated  to  be  worth  $13,500 ;  the 
personal  property  from  $2,500  to  $3,000 ;  that,  after  the  arrest 
of  complainant,  the  defendants  visited  him  in  jail,  and  professed 
friendship  and  sympathy  for  him,  and  proffered  their  aid  in  his 
behalf;  and  that  complainant  supposed  they  were  actuated 
solely  by  a  desire  to  befriend  him.  The  bill  further  alleged 
that  complainant,  at  the  time  of  his  arrest,  was  nearly  sixty 
years  old,  and  had  been  for  one  or  two  years  in  feeble  health ; 
that  his  feebleness  rapidly  increased  upon  imprisonment,  so 
much  so  that  his  life  was  despaired  of  by  his  friends,  and  that, 
upon  their  request,  he  was  removed  to  the  jail  in  Belvidere, 
June  10,  1862 ;  that  complainant  had  endeavored  to  be  a  man 
of  integrity  and  good  character,  and  that,  so  great  was  his  sor 
row  and  regret  consequent  upon  his  arrest  and  pending  trial 
for  murder,  that  he  became  much  depressed  in  spirits  and 
abstracted  in  mind,  and,  as  his  friends  said,  his  general  sound 
ness  of  mind  became  so  impaired  as  to  make  him  wholly  unfit 
and  incapable  of  properly  and  understandingly  attending  to  the 
transactions  of  business;  that,  during  his  enfeebled  state  of 
mind  and  body,  the  defendants  came,  unsolicited,  and  proffered 
their  aid  and  assistance,  and  that  one  of  the  defendants,  Wil- 
liam S.  Dunton,  became  a  constant  and  daily  visitor  to  com* 
plainant  in  jail,  and  spent  much  time  there  ;  that,  during  these 
visits,  he  had  frequent   conversations  with  him  regarding  his 
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case,  in  which  the  defendant,  William  S.  Dunton,  represented 
that  he  was  constantly  engaged  in  performing  valuable  services 
for  complainant  in  looking  up  testimony  and  preparing  his  case 
for  trial,  and  induced  the  complainant  to  believe  that  the  ser- 
vices so  being  rendered  were  all-important  to  him,  on  which 
his  life  might  depend,  and  that  defendant  frequently  said  that 
he  would  receive  no  compensation  therefor — that  it  was  a  great 
pleasure  to  serve  him ;  that  the  said  defendant,  William  S. 
Dunton,  during  his  visits  to  the  complainant,  made  propositions 
to  him  for  the  purchase  of  his  real  estate  and  personal  property, 
and  that,  on  one  occasion,  he  offered  to  pay  complainant  $8,000 
for  his  entire  property;  that  complainant  refused  to  accept  of 
the  offer,  and  that  thereupon  the  defendant's  visits  to  complain- 
ant ceased ;  that,  after  several  days'  absence  of  defendant,  the 
complainant  sent  for  him,  fearing  that,  in  consequence  of  his 
refusal  to  accept  of  defendant's  offer,  he  had  become  displeased 
and  would  abandon  complainant  and  his  case,  leaving  him 
entirely  unprepared  for  trial;  that  the  defendant,  William  S. 
Dunton,  again  called  upon  complainant,  and  that  complainant 
then  accepted  of  his  proposition  to  sell  all  his  real  estate  and 
personal  property  for  the  sum  of  $8,000,  feeling  that  something 
must  be  done  to  restore  friendship  and  obtain  the  assistance  of 
the  defendants ;  and  that  complainant  and  his  wife  thereupon 
executed  a  deed  of  his  lands  and  a  bill  of  sale  of  his  personal 
property  to  said  defendants. 

That  complainant  wras  tried  February  12, 1863,  and  acquitted, 
and  returned  home  much  broken  down  in  mind  and  body. 
The  bill  further  charges,  that,  during  the  negotiations  for  the 
sale  of  complainant's  property,  the  defendant,  William  S. 
Dunton,  told  divers  persons  that  complainant  was  not  capable 
of  transacting  business,  by  reason  of  the  shattered  condition  of 
his  mind.  That  the  defendant  wrongfully  took  advantage 
of  such  state  of  mind  of  complainant,  in  procuring  the  said 
conveyances.  The  bill  further  alleges,  that  numerous  accounts, 
notes  and  mortgages,  were  put  into  the  hands  of  the  defendant, 
George  B.  Dunton,  for  collection,  and  that  he  received  there- 
from about  $3,200,  but  that  he  claims  to  have  paid  out  for  the 
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complainant  therefrom  about  $3,050,  and  that  William  S. 
Dunton  claims  to  have  employed  counsel  for  complainant, 
and  incurred  other  expenses  for  him  amounting  to  $923.  The 
bill  further  states,  that  complainant  at  the  time  of  his  arrest 
was  in  easy  circumstances,  had  owing  to  him  more  than  he 
owed,  and  that  the  only  incumbrance  on  his  property,  at  the 
time  of  the  conveyance  to  the  defendants,  was  a  mortgage,  on 
which  there  was  one  about  $1,800.  Complainant  charges  that 
the  sale  and  conveyance  of  his  property  to  the  defendants  was 
unwillingly  made,  and  from  undue  influence  and  coercive  means 
practiced  upon  him  by  them,  while  imprisoned,  and  in  a  feeble 
state  of  mind  and  body,  and  prays  for  an  accounting,  and  that 
the  deed  to  defendant  may  be  canceled,  and  the  defendants 
decreed  to  reconvey  all  of  the  said  property  back  to  him,  upon 
payment  of  such  sum  of  money  as  may  be  equitable,  and  for 
general  relief. 

The  answer  of  the  defendants  denies  that  the  property  con- 
veyed to  them  was  worth  more  than  the  sum  paid  for  it,  that 
they  ever  visited  the  complainant  for  the  purposes  charged  in 
the  bill,  or  offered  to  perform  the  services  for  him  rendered  by 
them,  without  fee,  and  avers  that  the  said  conveyances  were 
made  to  them,  without  any  wrong  or  fraud  by  them  practiced 
upon  complainant,  or  undue  influence,  or  coercive  means  used, 
and  that  during  all  of  their  negotiations  with  the  complainant, 
he  was  perfectly  sane,  clear  and  lucid  in  mind,  and  was  not 
under,  or  controllable  by  any  one,  and  that  they  never  believed 
him  insane  or  weak-minded. 

The  evidence  in  the  case  is  fully  discussed  in  the  opinion  of 
i:he  court. 

The  court  below  took  the  case  under  advisement,  and  at  the 
February  Term,  1866,  dismissed  the  bill.  The  complainant 
thereupon  took  this  appeal. 

Messrs.  Plato  &  Smith,  for  the  appellant. 

Mr.  Sllvanus  Wilcox,  for  the  appellees. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  case  the  evidence  is  by  no  means  harmonious.  And, 
as  might  be  reasonably  expected,  when  the  mental  condition 
of  a  person  and  the  value  of  property  are  involved  in  the  ques- 
tion, the  difference  of  opinion  amongst  witnesses  is  distinct. 
On  such  questions  it  seems  to  be  exceedingly  difficult  for  differ- 
ent persons  to  see  and  estimate  the  facts  and  circumstances  in 
the  same  light.  Hence  it  is  not  unusual,  on  questions  of  sanity, 
to  find  intelligent  and  well-informed  persons  holding  the  opinion 
that  the  individual  is  sane,  with  ordinary  mental  vigor,  while 
others  suppose  him  to  be  capable  of  but  the  lowest  mental 
effort,  if  not  actually  imbecile.  And  so  as  to  the  value  of 
property,  opinions  range  from  a  very  high  to  the  lowest  price 
ever  realized  in  the  market.  And  usually  such  differences  are 
honestly  entertained,  and  based  upon  a  conviction  of  their  cor- 
rectness. 

In  this  ease  it  is  contended  that  appellant  was  mentally 
weak,  and  so  far  under  the  control  of  appellees,  as  to  enable 
them  to  obtain  valuable  property  from  him  at  a  great  sacrifice 
in  price.  And  that  they  took  undue  advantage  of  his  situation 
while  under  prosecution  for  murder,  to  force  from  him  property 
of  large  value  for  much  less  than  its  worth.  Then  was  appel- 
lant insane,  or  was  he  mentally  incapacitated  to  transact  busi- 
ness to  that  extent  that  requires  the  sale  to  be  canceled  ?  To 
produce  that  effect  there  must  be  that  degree  of  mental  derange- 
ment, or  state  of  imbecility  of  mind,  that  induces  the  belief 
that  the  party  is  incapable  of  fully  comprehending  the  effect 
and  consequences  of  his  acts,  or,  at  least,  that  he  is  so  weak  as 
to  be  almost  a  mere  instrument  in  the  hands  of  the  person 
seeking  to  obtain  the  advantage.  On  the  contrary,  if  a  person 
is  capable  of  reasoning  correctly  on  the  ordinary  affairs  of  life ; 
or  is  capable  of  contemplating  and  understanding  the  conse- 
quences which  usually  accompany  ordinary  acts,  he  will  be  held 
eompos  mentis  and  be  bound  by  his  acts. 

In  this  case  we  are  unable  to  find  evidence  in  the  record, 
that  satisfies  our  minds,  that  appellant  did  not  fully  understand 
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the  effect  of  this  transaction  at  the  time  it  was  consummated. 
We  think  that  the  preponderance  is  largely  in  favor  of  his 
sanity.  A  large  number  of  intelligent  persons,  who  had  the 
opportunity  of  observing  his  condition,  seem  never  to  have 
supposed  that  he  was  insane  or  incapable  of  transacting  busi- 
ness. Amongst  the  number,  were  the  sheriffs  of  the  twTo  coun- 
ties, his  jailers,  his  attorneys,  and  his  intimate  friends,  all  of 
whom  frequently  saw  and  conversed  with  him,  and  had  his 
mind  been  deranged  or  impaired  they  would  certainly  have  dis- 
covered the  fact.  And,  although  one  of  the  appellees  did 
speak  of  his  mind  as  being  affected,  still  the  expressions  were 
general  and  related  rather  to  the  future  than  to  the  time  they 
were  made.  Many  persons  are  known  by  their  acquaintances 
to  be  unfit  for  the  prosecution  of  some  kinds  of  business,  and 
still  it  would  strike  them  with  astonishment  to  hear  it  stated 
that  such  persons  were  insane  or  imbecile,  to  the  extent  that 
they  were  incapable  of  transacting  ordinary  business.  It  was 
rather  in  this  light  that  the  expressions  of  appellee  should  be 
understood,  and  not  that  he  supposed  appellant  was  insane  or 
his  mind  unsound.  We  have  no  hesitation,  from  a  careful 
examination  of  all  the  evidence  in  the  case,  in  saying  that 
appellant  has  failed  to  establish  his  insanity  or  mental  weak- 
ness to  a  degree  sufficient  to  avoid  this  sale. 

Was  there,  then,  such  an  undue  influence  exercised  by  appel- 
lees or  either  of  them  over  appellant  as  amounts  to  a  fraud, 
and  requires  the  sale  to  be  canceled  ?  The  testimony  all  shows 
that  William  Dunton  manifested  great  friendship  and  a  deep 
interest  in  the  result  of  the  prosecution  against  appellant,  from 
its  inception,  until  his  acquittal,  except  for  a  few  days,  a  short 
time  before  the  trial.  And  we  may  infer  from  the  facts  of  the 
case  that  it  was  not  a  friendship  of  a  recent  date,  as  appellant, 
from  the  time  of  his  arrest,  intrusted  the  settlement  of  his  affairs 
to  appellees,  and  relied  upon  them  for  advice  and  assistance, 
but  particularly  on  William,  in  the  preparation  for  his  trial. 
If  this  manifestation  of  friendship  was  only  for  the  purpose  of 
obtaining  an  advantage,  and  to  gain  pecuniary  benefit  from  the 
deep  distress  of  appellant,  we  could  scarcely  conceive  of  ary 
13— 40th  III. 
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thing  more  reprehensible.  Such  conduct  would  naturally 
excite  the  abhorrence  of  all  honest  men.  But,  on  the  contrary, 
if  it  was  unselfish  and  disinterested,  it  manifested  a  trait  of 
character  which  always  has,  and  ever  will  command  admiration 
and  respect. 

The  evidence  fails  to  disclose  any  thing  from  which  it  may  be 
inferred,  that  either  of  the  appellees  said  or  did  any  thing  for 
the  purpose  of  inducing  appellant  to  believe  that  their  services 
in  preparing  for  the  trial,  were  important  or  necessary.  On  the 
contrary,  when  William  ceased  his  visits  to  appellant,  and  was 
urged  not  to  withdraw  his  assistance,  he  said  that  appellant's 
brother  and  son  could  prepare  for  trial  as  well  as  he  could. 
Nor  is  it  pretended  that  appellee  professed  to  be  able  to  accom- 
plish any  thing,  or  that  he  did  less  than  they  expected.  The 
trial  resulted  in  an  acquittal,  nor  is  there  any  complaint  that 
he  failed  in  any  of  his  efforts  in  preparing  for  trial  before  or 
after  the  sale  was  consummated.  While  the  evidence  does  not 
show  a  great  deal  that  he  did,  still  appellant's  brother  seemed 
to  regard  William's  assistance  as  indispensable,  and  the  family 
seemed  to  share  in  that  opinion,  and  we  discover  no  evidence 
that  his  services  were  unnecessary,  or  were  unavailing.  From 
all  of  this  we  do  not  discover  any  fraud,  either  actual  or  con- 
structive, or  that  appellee  did  any  thing  to  enhance  the  estimate 
of  the  value  of  his  services. 

It  is  urged,  that  William  induced  the  belief  that  his  services 
were  indispensable,  and  then,  to  obtain  an  advantage  of  appel 
lant  and  compel  the  sale  on  his  own  terms,  withdrew  his  aid 
but  a  few  days  before  the  trial.  He  assigned  as  a  reason  for 
withdrawing  his  visits  and  assistance  that  appellant  had  lost 
confidence  in  him,  and  had  refused  to  consummate  a  sale  previ- 
ously made  by  appellant  to  him.  And  it  seems,  that  it  required 
the  highest  solicitation  of  friends  to  induce  him  to  return  to 
his  assistance.  It  is  said  however,  that  this  was  a  part  of  his 
plan  to  coerce  the  sale.  But  we  do  not  see  the  evidence  of 
such  a  motive. 

The  fact  that  appellees  purchased,  of  itself  cannot  prove  the 
alleged  fraud.     It  seems  that  it  was  generally  known,  that  appel- 
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lant  desired  to  sell  the  property,  and  so  far  from  concealing  the 
fact,  it  appears  that  appellees  informed  several  persons  that  the 
property  was  for  sale,  who  inquired  of  appellant  his  price  and 
the  terms.  This  by  no  means  indicates  that  their  purposes 
were  fraudulent,  or  that  appellees  had  formed  the  design  of 
obtaining  the  property  at  a  reduced  price  by  unfair  means. 
Designing  men  do  not  usually  act  in  that  manner,  but  rather 
conceal  facts,  and  endeavor  to  prevent  competition. 

We  are  aware  of  no  rule  which  prevents  a  friend,  however  inti- 
mate, from  purchasing  property  of  another ;  one  friend  or  a  rela- 
tive has  the  unquestioned  right  to  trade  with  another.  And 
such  considerations  usually  induce  the  giving  a  preference  to  a 
relative  or  friend  rather  than  to  a  stranger,  where  a  paity  is 
compelled  to  sell  property  at  a  bargain. 

In  this  case,  if  appellant  had  determined  to  sell  his  property, 
nothing  was  more  natural  than  that  he  would,  at  the  same  price 
and  on  the  same  terms,  prefer  selling  to  a  friend  to  selling  to  a 
person  toward  whom  he  felt  indifferent,  and  especially  so  when 
such  a  friend  had  been  voluntarily  rendering  assistance  consid- 
ered valuable.  And  the  evidence  fails  to  disclose  that  an\ 
person  was  willing  to  give  more  than  appellant  received  on  this 
sale.  J^o  one  offered  more,  although  it  was  known  the  'prop- 
erty was  in  market.  And  it  appears,  that,  when,  a  short  time 
after  the  trial,  it  was  agreed  that  if  appellant  would  give  one 
thousand  dollars  appellee  would  reconvey,  he  was  unable  with 
all  of  his  efforts  to  obtain  an  offer  of  more  than  he  had  received. 
After  making  the  effort  he  declared  that  such  was  the  fact. 

In  reference  to  the  property,  as  is  usually  the  case,  opinions 
varied  widely.  "Witnesses  testified  to  the  value  of  the  land 
from  thirty-five  to  one  hundred  dollars  per  acre.  But  a  careful 
consideration  of  all  of  the  evidence  in  the  case  induces  us  to 
believe  it  preponderates  in  favor  of  about  forty  dollars  per  acre 
for  the  home  farm,  which  would  be  for  the  tract  $6,800.  As 
to  the  Beaver  farm,  the  evidence  varies  from  eight  to  fifteen 
dollars  per  acre.  But  if  it  were  placed  at  twelve,  and  we  think 
it  preponderates  in  favor  of  that  amount,  or  even  lower,  con 
taining  one  hundred  acres,  its  value  would  be  $1,200.     It  how- 
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ever  being  subject  to  the  life  annuity  of  sixty  dollars  secured  by 
a  mortgage,  we  suppose,  considering  the  age  of  the  annuitant, 
it  would  detract  one-third  of  its  market  value  if  unincumbered. 
This  would,  therefore,  leave  a  net  value  of  $800.  And  the 
wood-lot  seems  to  have  been  worth  $100.  To  this  must  be 
added  the  value  of  the  personal  property,  and  appellees,  in  their 
sworn  answer,  fix  it  at  $1,578  58,  which  we  think  the  evidence 
fails  to  show  is  too  low.  At  these  estimates,  there  would  be 
an  aggregate  value  of  $9,278.65,  and  $1,278.65  more  than  the 
price  paid. 

It  must  be  remembered,  that  the  evidence  was  taken  a  con- 
siderable time  after  the  transaction  occurred,  and  the  testimony 
shows  that  property  in  the  mean  time  had  risen  considerably  in 
price.  And  it  is  not  easy  for  the  fairest  and  most  unprejudiced 
mind,  after  a  length  of  time,  to  recall,  with  accuracy,  former 
values  of  property,  and  this  is  especially  true  when  there  has 
been  a  large  appreciation  in  prices.  Under  such  circumstances 
it  is  difficult  to  fix  the  true  value  of  property  at  an  anterior 
d?,te.  But,  making  all  due  allowance,  and  carefully  considering 
all  of  the  evidence,  we  must  conclude  that  the  estimate  we 
have  adopted,  is  fully  or  more  than  as  much  as  the  property 
was  worth  at  that  time  in  the  market. 

Was  the  price,  then,  so  inadequate  as  to  call  upon  a  court  of 
equity  to  cancel  the  sale  ?  We  think  it  was  not.  To  require 
a  rescission  the  consideration  must  be  grossly  inadequate.  But 
when  we  consider  the  magnitude  of  the  sale,  the  little  demand 
for  such  property  at  the  time,  the  fact  that  appellant  after  a 
trial  could  obtain  no  more  in  the  market  after  the  sale  was  con- 
summated, we  are  compelled  to  say  the  price  was  not  grossly  in- 
adequate. That  it  may  have  been  a  bargain,  which,  in  the  hands 
of  a  successful  trader,  would  afford  a  profit  of  from  ten  to  fif- 
teen per  cent,  on  the  investment,  may  be  true  ;  but  our  observa- 
tion teaches  us  that  property  varies  in  value  to  that  or  a  greater 
extent,  in  the  hands  of  different  persons.  It  is  believed  that 
real  estate  is  not  unfrequently  sold  at  that  much  less  than  its 
value.  We  for  these  reasons  are  of  the  opinion  that  this  decree 
eKuuld  be  affirmed.  Becree  a$nned. 
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Mr.  Justice  Lawrence,  dissenting : 

Although  the  appellee  was  not  a  professional  attorney,  the 
relations  between  him  and  the  appellant  were  practically  those 
of  attorney  and  client.  He  had  made  the  appellant  believe  his 
services  were  necessary  in  preparing  appellant's  case  for  trial, 
in  order  to  secure  an  acquittal.  He  must  therefore  be  held  to 
prove  that  the  purchase  by  him  of  appellant's  property  was 
made  fairly  and  for  a  full  consideration,  and  I  cannot  concur 
with  my  brethren  in  thinking  he  has  done  this 
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v. 
John  Davenport. 

1.  Taxing  power  op  the  state — who  subject  thereto.  It  is  not  necessary 
that  a  person,  to  be  amenable  to  the  taxing  power  of  the  State,  should  be  a 
citizen  of  the  State,  or  domiciled  within  it. 

2.  Nor  does  the  revenue  law  place  the  liability  to  taxation  upon  the  ground 
of  citizenship. 

3.  Same — relative  meaning  of  the  terms  "  resident "  and  "  inhabitant."  The 
terms  "  resident "  and  "  inhabitant  "  are  not  synonymous.  The  term  "  inhabit- 
ant" implies  a  more  fixed  and  permanent  abode  than  the  term  "resident,"  and 
frequently  imports  many  privileges  and  duties,  which  a  mere  resident  coiu  i 
not  claim  or  be  subject  to.     There  is  a  marked  difference  in  the  two  terms. 

4.  Same — of  a  " residence "  as  distinguished  from  a  "domicile."  A  person 
may  have  a  home  or  domicile  in  one  State  and,  at  the  same  time,  a  residence 
in  another  State. 

5.  Taxation  op  moneys  and  credits— who  is  a  resident  of  this  State, 
within  the  meaning  of  our  revenue  law.  A  "  resident "  of  a  place  is  one  who 
dwells  in  that  place  for  some  continuance  of  time,  for  business  or  other 
purposes. 

6.  While  the  transient  visit  of  a  person  for  a  time  at  a  place  may  not  make 
him  a  resident  while  there,  yet,  if  he  has  a  regular  and  permanent  business 
there,  such  as  the  loaning  of  money  for  himself  and  others,  and  remains  there 
continuously  for  a  time  sufficiently  extended  to  enable  him  to  transact  that 
business,  which  is  his  only  known  business  or  occupation,  that  will  be  regarded 
as  his  place  of  residence,  so  as  to  subject  his  own  moneys  and  credits,  employed 
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in  such  business,  and  also  the  moneys  and  credits  of  other  persons  who  may 
reside  out  of  this  State,  but  which  are  used  and  controlled  by  him  as  their 
agent,  to  taxation  at  such  place,  if  in  this  State,  under  the  act  of  1853,  amenda- 
tory of  the  revenue  law,  which  provides  that  all  moneys  and  credits  of  persons 
residing  in  this  State,  or  used  or  controlled  by  persons  residing  in  this  State, 
shall  be  entered  on  the  list  of  taxable  property ;  and  this,  although  he  may  at 
the  same  time  have  a  home  or  domicile  in  another  State,  where  he  also  resides 
during  certain  limited  portions  of  the  year. 

Writ  a*1  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  a  suit  in  chancery  commenced  in  February,  1864, 
in  the  Circuit  Court  of  Tazewell  county,  by  John  Davenport 
against  the  board  of  supervisors  of  Tazewell  county  and  Hugh 
K.  Alexander ;  and  the  cause  was  subsequently  removed  into 
the  Circuit  Court  of  McLean  county,  upon  change  of  venue. 

The  bill  was  to  enjoin  the  board  of  supervisors  of  Tazewell 
county,  and  Hugh  K.  Alexander,  the  collector  of  taxes  for  the 
town  and  city  of  Pekin,  in  said  county,  from  the  collection  of 
certain  taxes  assessed  by  the  assessor  of  Pekin,  for  the  year 
A.  D.  1863,  upon  defendant  in  error  personally  and  as  agent 
for  Ira  Davenport,  Charles  Davenport  and  Martin  Adsit. 

An  injunction  was  granted,  which,  upon  the  hearing,  the 
Circuit  Court  made  perpetual.  The  defendants  thereupon 
eued  out  this  writ  of  error. 

The  only  question  considered  by  the  court  is,  whether  John 
Davenport  was  a  resident  of  this  State,  within  the  meaning 
at  our  revenue  law.  The  facts  in  the  case,  upon  which  this 
question  depends,  are  fully  set  forth  in  the  opinion  of  the 
court. 

Messrs.  Cohrs  &  Ireland  and  Messrs.  Cooper  &  Moss,  for 
the  plaintiffs  in  error. 

Mr  H.  M.  We  ad,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record:  First,  has  a 
court   of  chancery  jurisdiction  of  the   subject-matter   of  the 
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bill  of  complaint,  and,  second,  was  the  complainant  therein  a 
resident  of  this  State,  or  the  property  which  he  controlled  as 
agent,  or  which  he  held  in  his  own  right,  liable  to  taxation  in 
this  State  under  our  revenue  laws. 

The  first  question  is  of  no  importance  if  the  second  is 
decided  against  the  defendant  in  error,  and  to  that  we  will 
devote  our  attention. 

Yerj  able  arguments  have  been  presented  on  both  sides  of 
this  question,  and  we  have  examined  them  and  deliberated 
upon  them  with  studious  care. 

The  defendant,  it  appears,  was  assessed  personally,  and  as 
agent  for  Ira  Davenport,  Charles  Davenport  and  Martin  Adsit, 
upon  money  on  hand  and  money  loaned. 

He  objected  to  the  assessment,  on  the  ground  that  he  wns 
not  a  resident  of  this  State,  and  appealed  to  the  board  of 
supervisors.  The  board  confirmed  the  assessment,  whereupon 
the  defendant  in  error  filed  a  bill  in  chancery  to  restrain  the 
collection  of  the  assessment.  The  Circuit  Court  made  the 
injunction  perpetual. 

The  important  question  presented  is,  was  complainant  a 
resident  of  this  State  within  the  meaning  of  our  revenue  laws  ? 

Those  laws  provide,  that  all  property,  real  and  personal,  in 
this  State,  shall  be  liable  to  taxation,  subject  to  tl|e  exceptions 
stated.  Scates'  Comp.  987.  "  That  all  property  real  or  personal 
in  this  State,  all  moneys,  credits,  investments  in  bonds,  of  per- 
sons residing  in  this  State,  or  iised  or  controlled  by  persons 
residing  in  this  State,  shall  be  entered  on  the  list  of  taxable 
property  in  the  manner  prescribed  in  this  act."  Id.  1046. 

The  term  "  money  "  or  "  moneys,"  wherever  used  in  this  act, 
shall  be  held  to  mean  gold  or  silver  coin  and  bank-notes  in 
actual  possession,  and  every  deposit  which  the  person  owning, 
holding  in  trust,  or  having  the  beneficial  interest  therein,  is 
entitled  to  withdraw  in  money  on  demand.  The  term  "  credits  " 
shall  be  held  to  mean  and  include  every  claim  or  demand  for 
money,  labor,  or  other  valuable  thing  due,  or  to  become  due, 
or  every  annuity,  or  sura  of  money  receivable  at  stated  periods, 
and  all  money  invested  in  property  of  any  kind  which  is  secured 
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by  deed,  mortgage  or  otherwise,  which  the  person,  holding  such 
deed  or  mortgage  or  evidence  of  claim,  is  bound  by  any  lease, 
contract  or  agreement,  to  reconvey,  release,  or  assign  upon  the 
payment  of  any  specific  sum  or  sums.  Id.  1047,  Act  of  1853. 

By  section  four  of  the  same  act  it  is  provided,  that  every 
person  of  full  age  and  sound  mind,  not  a  married  woman,  shall 
list  the  real  property  of  which  he  is  the  owner,  situate  in  the 
town  or  district  in  which  he  resides,  the  personal  property  of 
which  he  is  the  owner,  all  moneys  in  his  possession,  money 
loaned  or  invested,  and  all  other  property  of  which  he  is  the 
owner ;  and  he  shall  also  list  all  moneys  invested,  loaned  or 
otherwise  controlled  by  him  as  the  agent  or  attorney,  or  on 
account  of  any  other  person  or  persons,  company  or  corpora- 
tion whatsoever,  and  all  moneys  subject  to  his  order,  check  or 
draft,  and  credits  due  from  or  owing  by  any  person  or  persons, 
body  corporate  or  politic,  whether  in  or  out  of  said  county. 
And  by  the  same  section  it  is  provided,  that  every  person 
required  to  list  property  on  behalf  of  others,  by  the  provisions 
of  this  act,  shall  list  it  in  the  same  county,  town  or  district  in 
which  he  would  be  required  to  list  it,  if  such  property  were 
his  own.  Id.  1048,  1049. 

The  proof  shows  that,  in  February,  1859,  the  defendant  came 
to  the  city  of  Pekin,  in  the  county  of  Tazewell,  to  loan  money 
upon  real  estate,  not  only  for  himself,  but  as  agent  for  his  father, 
Ira  Davenport,  and  his  uncle,  Charles  Davenport,  and  one 
Martin  Adsit,  and  so  continued  to  loan  money  up  to  the  com- 
mencement of  this  suit.  These  loans  were  made  as  permanent 
investments,  and  principal  and  interest,  when  paid,  were  re-in- 
vested on  the  same  kind  of  security.  The  deeds,  in  all  cases, 
were  recorded  in  the  proper  office  in  Tazewell  county,  and  in 
other  counties  in  which  the  security  was  situated.  While 
engaged  in  this  business,  he  made  the  city  of  Pekin  his  head- 
quarters ;  it  was  his  post-office  address.  The  banking-house 
there  of  Rupert  &  Co.  was  his  place  of  doing  business  gener- 
ally, but  sometimes  in  the  office  of  Mr.  C.  Young.  When 
Rupert  &  Co.  quit  business,  defendant  kept  his  office  and  did 
business  with  Leonard  &  Co.  and  Greigg  &  Co.,  in  the  same  city 
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— had  a  table  and  desk  rJiere  for  the  transaction  of  his  business, 
and  kept  his  valuable  capers,  and  sometimes  money,  in  the  safe 
of  their  bank.  When  nis  father  was  there  he,  also,  used  this 
office  and  safe,  and  defendant  carried  a  duplicate  key  of  the 
office.  When  defendant  went  east  he  left  the  papers  in  relation 
to  loans  not  completed,  and  notes  maturing  during  his  absence, 
in  the  safe,  and  sometimes  in  the  care  of  Rupert  &  Co.  When 
any  changes  of  payments  or  collections  were  to  be  made,  appli- 
cations for  that  purpose  were  made  to  defendant.  When  papers 
were  forwarded  east,  they  were  not  returned  to  Pekin  except 
for  collection  or  payment,  though  extensions  of  time  of  payment 
would  be  granted  by  defendant  without  the  papers  being  there. 
Defendant  had  possession  of  securities  for  loans  made  there 
from  November,  1862,  to  July,  1863.  When  the  principal  of 
loans  was  paid,  it  was  generally  at  once  re-invested  in  loans 
made  by  him.  He  is  a  single  man,  of  mature  age,  and  has  no 
other  business  but  to  attend  to  these  loans.  Money  collected 
on  them  was  seldom  remitted  east  if  it  could  be  re-invested  here 
— on.'y  n  a  few  instances.  Notes  taken  by  him  in  making 
loans  were  mostly  made  payable  in  Pekin,  and  notes  made  pay- 
able in  other  places  were  paid  at  Pekin.  Since  1859  large 
amounts  were  deposited  with  Rupert  &  Co.  to  the  credit  of 
defendant.  The  father  of  defendant  said,  in  1860,  when  at 
Pekin,  that  loaning  money  there  was  a  good  business,  and  that 
defendant  should  follow  it ;  that  he  would  let  all  the  money  he 
had  loaned  there  remain  on  loan,  and  he  would  get  more  and 
send  to  defendant  to  loan.  Charles  Davenport  also  sent  money 
to  defendant  to  loan  as  the  defendant  would  write  for  it,  and 
vhey  both  seemed  disposed  to  make  it  a  permanent  business, 
and  they  always  extended  or  renewed  good  loans.  Adsit  lived 
in  Chicago,  and  had  been  a  partner  in  business  with  defend- 
ant's father,  and  owed  him  large  amounts,  and,  as  fast  as 
payments  were  made  by  him  on  this  indebtedness,  the  money 
would  be  sent  to  defendant,  and  be  invested  in  loans.  Adsit 
was  often  made  trustee  in  the  trust-deeds  for  Ira  and  Charles. 
This  business  was  continued  from  July,  1858,  at  which  time 
the  father  commenced  it,  up  to   July,   1863,  when   it  ceased, 
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because  defendant  was  required  to  give  in  a  list  of  these  loans 
for  assessment.  The  largest  amount,  and  most  money,  was 
loaned  in  Tazewell  county,  but  all  loans  were  perfected,  money 
advanced  and  deeds  delivered  at  Pekin,  and  kept  in  the  bank 
safe  of  .Rupert  &  Co.  When  defendant  first  came  to  Pekin,  in 
1859,  he  brought  letters  from  his  father,  Ira,  to  Rupert  &  Co., 
stating  that  he  came  to  make  loans  and  collect  those  matured, 
and  desired  that  firm  to  assist  and  instruct  him  in  doing  it 
safely.  This  was  all  defendant  did  while  in  Pekin,  and  he 
gave  his  whole  attention  to  it.  He  stayed  from  one  to  four 
months,  never  leaving  while  he  had  money  on  hand,  and 
remaining  away  only  during  the  hot  and  sickly  season  of  the 
year,  and  then  returning.  While  in  this  State  he  resided  in 
Pekin.  After  he  was  assessed  on  these  loans  he  left,  and 
required  parties  who  had  business  with  him  to  write  to  him  at 
Bath,  New  York,  and  prohibited  Greigg  &  Co.,  the  successors 
of  Rupert  &  Co.,  from  receiving  money  on  any  loans.  He 
changed  the  place  of  transacting  business  from  Pekin,  in  this 
State,  to  Bath,  in  the  State  of  New  York.  While  in  Pekin  he 
had  charge  and  control  of  the  notes  and  securities  taken  for 
loans. 

In  July,  1863,  the  loans  amounted,  in  the  counties  of  Logan, 
Tazewell  and  Mason,  to  more  than  $250,000,  all,  or  nearly  all 
of  which  had  been  negotiated  at  Pekin,  and  were  at  an  interest 
of  ten  per  cent,  per  annum  besides  a  commission  to  defendant 
ranging  from  two  and  one-half  to  Hve  per  cent,  payable  by  the 
borrower  over  and  above  the  interest.  Defendant  commenced 
this  business  in  February,  1859,  and  carried  it  on  to  July, 
1863.  He  now  insists,  although  doing  this  profitable  and 
extensive  business,  under  the  protection  of  the  laws  of  this 
State,  he  is  not  amenable  to  the  revenue  laws  of  the  State — that 
he  was  a  mere  visitor  and  temporary  sojourner  having  his 
residence  in  the  State  of  New  York,  to  whose  authorities  ho 
was  liable  for  these  taxes  and  not  to  this  State. 

There  is  no  allegation  in  the  bill  of  complaint,  that  the  taxes 
have  been  paid  on  those  moneys,  to  the  State  in  which  he 
claims  to  be  a  resident. 
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It  is  not  necessary  that  a  person,  to  be  amenable  to  the  tax- 
ing power  of  the  State,  should  be  a  citizen  of  the  State,  or 
domiciled  within  it.  The  question  is  narrowed  down  to  this, 
on  the  proof,  did  he  have  a  regular  and  permanent  business 
here  and  did  he  remain  here,  and  continuously,  for  a  time  suffi- 
ciently extended  to  enable  him  to  transact  that  business  ? 
Where  were  his  business  operations  conducted?  Had  he  a 
fixed  and  known  place  of  business  ?  A  well  known  post-office 
address — an  office  provided  with  desk  and  safe?  And  was  his 
business  designed  to  be  of  a  permanent  character?  He 
remained  at  Pekin  for  months  at  a  time,  only  leaving  at  the 
approach  of  the  hot  and  sickly  season,  and  then  leaving  an  agent 
to  attend  to  his  business  until  his  return,  and  returning  regu- 
larly. The  only  known  business  or  occupation  defendant  had, 
was  this  business  of  loaning  money  at  Pekin,  to  which  he 
devoted  his  undivided  attention.  These  loans  were  from  two 
to  five  years,  the  longer  ones  being  preferred,  showing  by  that 
fact,  it  was  designed  the  business  should  be  of  a  permanent 
nature.  So  successfully  was  it  carried  on,  that  in  less  than 
four  years,  the  loans  amounted  to  more  than  $250,000,  secured 
by  real  estate,  the  title-deeds  of  which  were  recorded  in  offices 
and  by  officers  provided  by  the  State,  and  the  whole  business 
conducted  from  year  to  year,  under  the  secure  panoply  of  our 
laws.  Although  the  deeds  may  have  been  sent  to  New  York, 
they  were  of  but  trifling  value  after  they  were  recorded — the 
record  of  them  was  here,  within  the  jurisdiction  of  this  State, 
and  the  money  they  represented,  also  within  the  same 
jurisdiction. 

The  testimony  offered  by  defendant  shows  most  clearly  that 
his  domicile,  during  all  this  time,  was  in  the  State  of  New 
York ;  that  was  the  home  of  his  father,  to  which  he  repaired 
every  year  at  the  approach  of  the  hot  season.  He  was  not  a 
minor,  but  a  man  of  mature  years,  and  unmarried.  Now, 
©an  a  man  have  a  home,  a  domicile,  in  one  State,  and  at  the 
same  time  be  a  resident  of  this  State?  That  is  the  question, 
and  on  it  much  argument  and  authority  have  been  produced  on 
both  sides. 
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The  appellants  hold  the  affirmative,  and  they  have  referred 
to  cases  supposed  to  sustain  their  side. 

It  is  unnecessary  to  enter  into  an  elaborate  disquisition  on 
the  meaning  of  the  term  "  domicile,"  or  specify  its  several  kinds, 
as  the  revenue  law  does  not  use  that  term.  It  will  be  suf- 
ficient to  inquire  what  constitutes  a  residence  within  the  mean- 
ing of  our  revenue  law. 

In  Pooler  v.  Maples,  1  Wend.  65,  it  was  held,  that  a  person 
residing  without  the  State  of  New  York,  though  domiciled  in 
that  State,  was  within  the  meaning  of  the  statute  allowing  the 
depositions  of  non-resident  witnesses  to  be  taken.  So  in  Frost 
<&  Dickinson  v.  Brisben,  19  id.  11,  it  was  held,  that  a  person 
having  his  domicile  in  the  State  of  New  York,  but  who  carried 
on  business  out  of  the  State,  and  personally  superintended  it, 
was  not  a  resident  of  New  York  within  the  meaning  of  the 
act  to  abolish  imprisonment  for  debt,  and  might  accordingly  be 
arrested  in  that  State  for  a  debt  arising  upon  contract.  The 
domicile  of  a  party  may  be  in  one  State  and  his  actual  residence 
in  another.  In  that  case  the  affidavits  showed  that  the  place 
of  business  of  the  defendant  was  at  Milwaukee,  in  Wisconsin, 
and  that  it  was  personally  superintended  by  the  defendant. 
He  commenced  business  there  as  a  merchant,  with  the  inten- 
tion to  make  it  his  permanent  residence,  with  the  mental 
reservation  that  his  business  should  be  successful.  The  ques- 
tion was,  did  his  change  of  mind  while  continuing  in  business 
there,  even  with  a  view  to  close  it  up,  and  before  closed  up  and 
removal,  operate  as  a  change  of  residence  ?  The  court  say, 
the  answer  to  this  question  would  depend  upon  the  meaning  or 
legal  import  of  the  term  residence  in  the  connection  in  which 
it  is  used  in  the  statute.  The  court  say,  the  transient  visit  of 
a  person  for  a  time  at  a  place,  does  not  make  him  a  resident 
while  there.  Something  more  is  necessary  to  entitle  him  to 
that  character.  There  must  be  a  settled,  fixed  abode,  an  inten- 
tion to  remain  permanently,  at  least  for  a  time,  for  business 
or  other  purposes,  to  constitute  a  residence,  within  the  legal 
meaning  of  the  term.  And  the  court  say,  whether,  therefore, 
the  defendant  had  so  established  himself  at  Milwaukee  as  to 
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work  a  change  of  his  domicile  or  not,  is  immaterial ;  for  if  we 
concede  he  has  not,  he  may  still  be  a  resident  there.  The 
domicile  of  a  citizen  may  be  in  one  State  or  territory,  and  his 
actual  residence  in  another. 

In  the  case  of  Bartlett  v.  The  Mayor,  etc.,  of  the  City  of 
Xew  York,  5  Sandford,  44,  the  complainant  had  obtained  an 
injunction  against  the  collection  of  certain  taxes  on  personal 
property  for  which  he  had  been  assessed,  on  his  allegation  that 
he  resided  in  Westchester  county,  and  engaged  in  erecting  a 
dwelling-house  there,  and  while  it  was  in  process  of  erection, 
he  and  his  wife  took  rooms  at  a  hotel  in  the  city  of  New  York 
from  December,  1849,  to  about  the  end  of  April,  1850,  intend- 
ing, however,  to  return  to  Westchester,  and  to  be  and  remain 
a  resident  of  that  county,  and  not  to  be  a  resident  of  New 
York ;  that  he  did  return  to  Westchester  county  about  the  end 
of  April,  1850,  and  there  remained  actually  resident  until 
about  the  first  day  of  December,  1850,  when,  his  dwelling-house 
being  unfinished,  he  took  apartments  for  the  winter  at  another 
iiotel  in  the  city,  but  with  the  same  intent  to  be  and  continue 
a  resident  of  Westchester  and  not  of  the  city.  He  further 
stated,  that,  during  all  this  time,  his  principal  and  only  place 
of  business  was  in  the  first  ward  of  the  city  of  New  York. 
His  bill  of  complaint  further  stated,  that  he  had  presented  at 
the  proper  time,  an  affidavit  to  the  assessors  that  he  was  not 
a  resident  of  the  city,  which  was  delivered  by  them  to  the  com- 
missioners of  taxes,  but  the  commissioners  refused  to  strike  iaa 
name  from  the  tax  list. 

The  court  refer  to  the  case  of  Front  et  aL  v.  Brisben,  ante, 
approvingly,  and  say  that  the  complaint  shows  that  the  com- 
plainant's domicile  was  in  Westchester  county — his  home  was 
there — and  his  residence  also,  for  a  little  more  than  half  the 
year,  but  that  is  not  inconsistent  with  the  fact  that  his  resi- 
dence was  in  the  city' of  New  York  for  the  remainder  of  the 
year.  Reference  is  then  made  to  the  definition  of  residence 
hj  Webster,  a  lexicographer  of  acknowledged  authority,  and 
he  defines  it  to  be  "  the  dwelling  in  a  place  for  some  continu- 
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ance  of  time,"  as  in  Frost  et  al.  v.  Brisben,  "  for  business  or 
ether  purposes." 

The  revenue  law  of  New  York,  in  this  regard,  is  the  same 
in  substance  as  our  own. 

The  case  of  Douglas  v.  The  Mayor,  etc.,  of  New  York,  2 
Duer.  110,  is  to  the  same  effect.  Douglas  in  1850,  and  for 
several  years  before,  resided  in  a  hired  house  in  the  city  of 
Mew  York  during  the  winter  and  spring,  and  at  his  country 
seat  at  Flashing,  in  Queens  county,  during  the  summer  and 
autumn.  In  the  winter  of  1850  he  was  assessed  in  New  York 
for  a  tax  on  his  personal  estate,  and  in  the  summer  was  assessed 
for  a  similar  tax  in  Flushing,  which  he  paid.  He  resisted 
the  payment  of  the  tax  in  New  York,  and  filed  a  bill  to 
restrain  its  collection.  The  court  held,  that,  whether  the 
domicile  of  Douglas  was  or  was  not  at  Flushing,  he  was  a  resi- 
dent of  the  city  of  New  York,  and  liable  to  be  taxed  as  such 
when  the  tax  for  the  city  was  assessed,  and  his  bill  was  dis- 
missed. The  court  considered  the  case  identical  in  principle 
with  that  of  Bartlett's  case,  5  Sandf.  44.  Many  other  cases  tc 
the  same  effect  may  be  found,  were  it  necessary  to  cite  them. 

The  appellee's  counsel  contends  that  the  testimony  does  not 
show  that  appellee  had  any  intention  of  making  Pekin  his 
permanent  home,  but  that  his  domicile  was  Bath.  At  this 
place  only  could  lie  exercise  the  privilege  of  a  citizen  by 
voting  at  popular  elections. 

This  may  be  so,  but  the  revenue  law  does  not  place  the 
liability  to  taxation  upon  the  ground  of  citizenship.  He  also 
contends  that  the  terms  "  resident "  and  "  inhabitant  "  are  syn- 
onymous, referring  to  2  Kent's  Com.  576,  tenth  edition.  That 
edition  is  not  within  our  reach,  but  a  diligent  search  of  prior 
editions  of  that  volume  has  failed  to  show  us  this  doctrine. 
Tn  Roosevelt  v.  Kellogg,  20  Johns.  211,  also  cited  by  appellee, 
it  is  so  held,  but  Nelson,  Cli.  J.,  in  commenting  on  that  case  in 
Frost  et  al.  v.  Brisben,  19  Wend.  13,  says,  it  may  be  doubted 
if  this  position  is  strictly  accurate,  as  the  latter  term,  "  inhabit- 
ant/' implies  a  more   fixed    and  permanent   abode  than   the 
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former,  and  frequently  imports  many  privileges  and  duties 
which  a  mere  resident  could  not  claim  or  be  subject  to. 

In  this  view  of  tiie  chief  justice  we  accord,  giving  it  the 
preference  over  the  definition  of  Judge  Porter,  in  the  case  of 
The  United  States  v.  The  Penelope,  1  Binney,  351,  And  cited 
by  appellee's  counsel.  There  is  a  marked  difference  in  the 
meaning  of  the  terms  "  resident  "  and  "  inhabitant  "  growing 
out  of  their  respective  rights  and  duties. 

This  being  so,  the  other  case  referred  to  by  counsel,  of 
Wrigley  and  insolvent  debtors,  in  4  "Vend.  002,  can  have  no 
bearing,  as  that  case  turns  upon  the  fact  of  inhabitancy,  not 
of  residence.  The  case  in  8  Wend.  110,  is  the  same  case  of 
Wrigley,  and  turned  upon  the  same  point. 

The  case  of  The  State  v.  Boss,  3  Zabriskie  (K  J.),  517,  is 
more  in  point  for  appellee.  One  James  Potter,  a  rich  planter 
of  Georgia,  was  in  the  habit  of  spending  ihe  summer  season 
in  Princeton,  New  Jersey,  where  he  owned  a  house  and  estab- 
lishment in  which  he  resided  five  or  six  months  in  each  year 
uring  the  sickly  season  in  Georgia.  He  was  assessed  in 
Princeton,  first,  for  his  lands  and  personal  chattels  situated 
there ;  secondly,  for  a  poll-tax  of  fifty  cents,  and,  thirdly,  for 
two  hundred  thousand  dollars  of  Camden  and  Amboy  railroad 
bonds  owned  by  him.  That  case  turned  upon  the  point  that 
Potter  was  not  an  inhabitant  of  the  State  of  New  Jersey, 
and  the  court  said  that  the  assessment  upon  the  real  and 
personal  estate  in  Princeton  was  legal,  but  not  being  an 
inhabitant,  he  was  not  liable  to  a  poll-tax ;  that  a  temporary 
residence  for  the  purpose  of  business  or  pleasure  continued  for 
days,  weeks  or  even  months,  while  the  party's  domicile  is  else- 
where, and  while  he  has  no  intention  of  becoming  a  citizen  of 
that  State,  did  not  constitute  him  an  inhabitant,  and  that  it 
was  perfectly  immaterial  for  this  purpose,  whether  he  made 
his  temporary  residence  in  his  own  dwelling,  with  his  domestic 
establishment  and  retinue  about  him,  or  as  a  mere  lodger  in 
the  house  of  another. 

As  to  the  railroad  bonds,  the  turning  point  was  the  same. 
The  court  said  the  revenue  act  applied  only  to  the  inhabitants 
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of  the  State,  and  that  the  act  must  be  limited  in  its  operation 
exclusively  to  property  owned  by  inhabitants  of  the  State. 
The  chief  justice,  from  whose  opinion  the  counsel  for  appellee 
quotes,  does  not  use  the  term  "resident,"  and  properly  too, 
because  the  statute  had  exclusive  reference  to  inhabitants.  The 
other  cases  cited  are  not  on  the  point  of  residence,  as  connected 
with  a  liability  to  the  taxing  power. 

The  case  of  The  City  of  St.  Paul  v.  MerriU,  7  Minn.  258, 
only  decides  that  under  their  law,  a  non-resident  was  not  sub- 
ject to  the  tax  imposed  upon  bonds  and  notes  due  him.  The 
statute  of  Minnesota  makes  no  provision  for  taxing  credits 
or  moneys  under  the  control  of  an  agent  as  does  ours,  and 
expressly  limits  the  power  to  be  exercised  upon  the  owners 
residing  in  the  district. 

We  can  perceive  on  the  facts,  no  essential  difference  between 
this  case  and  that  of  Frost  v.  Brisben,  19  Wend.  11 ;  and  Bart- 
lett  v.  The  City  of  New  York,  5  Sandf.  44 ;  and  Douglas  v.  The 
Mayor,  etc.,  2  Duer,  110.  Here  the  domicile  or  home  of  the 
defendant  was  at  Bath  in  the  State  of  New  York,  and  his  busi- 
ness residence  at  Pekin,  in  the  county  of  Tazewell,  in  this  State, 
one- third  of  the  year.  His  only  business  was  carried  on  at 
Pekin.  While  there  attending  to  it,  he  could  not  be  considered 
as  residing  at  Bath  in  New  York.  In  conformity  with  the 
definition  given  of  the  term  "  residence,"  that  of  the  defendant  is 
established.  Here  was  a  settled,  fixed  abode  at  Pekin,  an 
intention  manifested  to  remain  there  permanently,  at  least  for  a 
time,  for  business  purposes.  When  at  Bath  he  resided  there 
for  a  time,  and  so  at  Pekin  when  he  was  assessed.  His  resi- 
dence there  was  just  as  certain  during  the  business  season  as 
it  was  in  Bath,  to  which  place  he  repaired  on  the  approach  of 
the  hot  and  sickly  season.  It  is  true,  he  had  but  one  home 
or  domicile,  but  he  had  two  residences,  the  one  Pekin  while 
he  was  there,  the  other  Bath,  his  home  and  domicile  when  he 
chose  to  go  to  it. 

Suppose  Ira  and  Charles  Davenport  had  been  assessed  on 
this  property  in  New  York,  and  they  had  shown  that  it  was 
capital  invested  in  loans  in  this  State  under  the  control  of  their 
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agent  here,  what  would  be  the  decision  of  the  courts  of  New 
York  on  such  facts  ?  That  is  answered  by  the  case  of  The  Peo- 
ple ex  rel.  Iloyt  v.  The  Commissioners  of  Taxes,  28  "N.  Y. 
224,  cited  by  appellants.  In  that  case,  the  relator  residing,  in 
the  city  of  New  York,  was  assessed  in  respect  to  capital  invested 
in  business  in  New  Orleans,  and  in  respect  to  chattels  on  his 
farm  in  New  Jersey.  The  court  held  the  assessment  was  erro- 
neous, and  cite  approvingly  the  case  of  Wilkey  v.  The  City  of 
Pekin,  19  111.  160,  quoting  what  is  there  said  to  be  the  genera! 
rule,  that  personal  property  follows  the  person  of  the  owners 
but  municipal  corporations  have  no  power  to  protect  property 
not  within  their  corporate  limits,  nor  can  they  render  any  equiv- 
alent for  the  right  of  taxing  such  property,  and  there  is  no  pro- 
priety in  the  application  of  this  rule  to  them  for  the  purposes 
of  revenue,  and  that  it  was  evident  the  legislature  intended  to 
confine  the  power  of  taxation  to  property  actually  within  the 
territorial  jurisdiction.  This  property  assessed,  as  well  as  the 
defendant,  were  in  this  category.  The  case  of  Catlin  v.  Hull, 
21  Yerm.  152,  is  also  on  the  point,  and  sustains  the  view  we 
have  taken. 

We  have  no  doubt  the  appellee,  in  legal  contemplation,  was 
a  resident  of  Pekin  when  assessed,  and  amenable  to  our  revenue 
laws.  The  decree  of  the  Circuit  Court  enjoining  the  collection 
of  the  taxes  against  him  was  erroneous,  and  must  be  reversed, 
and  a  decree  entered  dissolving  the  injunction  and  dismissing 

the  bill. 

Decree  reversed. 


Benedict  McNevtns 

v. 

Cyrus  Lowe. 


1.    Physician — malpractice — degree  of  care  and  skill  required.    The  highest 
degree  of  care  and  skill  is  not  required  of  a  physician  to  relieve  him  from  lia- 
bility for  damages  resulting  from  his  treatment  of  a  patient ;  only  reasonable 
care  and  skill  are  necessary. 
14— 40th  III. 
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2.  Same — payment  of  fees  not  essential.  But  if  a  person  holds  himself  out 
to  the  public  as  a  physician,  he  must  be  held  to  ordinary  care  and  skill  in  every 
case  of  which  he  assumes  the  charge,  whether  in  the  particular  case  he  has 
received  fees  or  not. 

3.  Same — not  acting  as  a  physician.  Where  he  does  not  profess  to  be  a 
physician,  however,  nor  to  practice  as  such,  and  is  merely  asked  his  advice  as 
a  friend  or  neighbor,  he  does  not  incur  any  professional  responsibility.    The 

of  Bitchey  v.  West,  23  111.  385,  is  to  be  understood  in  this  sense. 


<opeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
JojJB  S   Thompson,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr  George  C.  Campbell,  for  the  appellant. 

Messrs.  Goudt  and  Chandler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  against  the  appellant  for  mal- 
'  ractice  as  a  surgeon  and  physician.  In  the  third  and  fourth 
instructions  for  the  plaintiff,  the  court  told  the  jury  that  the 
defendant,  if  he  held  himself  out  as  a  physician,  was  liable  for 
whatever  damage  may  have  accrued  to  the  plaintiff  by  reason 
of  any  want  of  care  or  skill  on  his  part  whether  he  charged 
fees  or  not.  This  states  the  responsibility  of  a  physician  too 
strongly,  as  it  requires  the  highest  degree  of  care  and  skill, 
whereas  only  reasonable  care  and  skill  are  necessary.  As  to 
the  payment  of  fees  the  instruction  is  unobjectionable.  If  a 
person  holds  himself  out  to  the  public  as  a  physician  he  must 
be  held  to  ordinary  care  and  skill  in  every  case  of  which  he 
assumes  the  charge,  whether  in  the  particular  case  he  has 
received  fees  or  not.  But  if  he  does  not  profess  to  be  a  physi- 
cian nor  to  practice  as  such,  and  is  merely  asked  his  advice  as 
a  friend  or  neighbor,  he  does  not  incur  any  professional 
responsibility.  The  case  of  Bitchey  v.  West,  23  111.  385,  is  to 
be  understood  in  this  sense.  The  judgment  must  'be  reversed 
because  the  instruction  required  the  highest  degree  of  care  and 

Bkill. 

Judgment  reversed. 
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The  City  of  Ottawa 

v. 

Jane  Spencer  et  al. 

1.  Special  assessments  for  building  sidewalks — in  what  proportion  prop- 
erty owners  liable.  An  assessment  for  the  grading  and  paving  of  a  street, 
made  on  the  basis  of  the  frontage  of  lots  upon  the  street  to  be  improved,  was 
held,  in  the  case  of  The  City  of  Chicago  v.  Lamed  et  al.,  34  111.  203,  to  be 
invalid,  as  containing  neither  the  element  of  equality  nor  uniformity,  if  made 
under  the  taxing  power,  and  equally  invalid  if  in  the  exercise  of  the  right  of 
eminent  domain,  no  compensation  being  provided. 

2.  There  exists  no  power  under  our  Constitution  to  apportion  taxes,  whether 
of  a  general  or  local  character,  except  on  the  principles  of  equality  and  uni- 
formity. 

3.  In  public  improvements  of  such  character,  which  concern  the  whole 
public,  there  should  be  assessed  to  each  lot  the  special  benefits  it  will  derive 
therefrom,  if  there  be  any,  charging  such  benefit  on  the  lots,  the  residue  of 
the  cost  to  be  paid  by  equal  and  uniform  taxation. 

4.  These  principles  apply  equally  to  assessments  for  building  sidewalks  as 
to  those  for  the  grading  and  paving  of  streets.  So  that  an  assessment  for 
building  a  sidewalk  on  the  basis  of  the  exclusive  liability  of  the  owners  of  the 
adjacent  lots  for  the  cost  of  the  improvement,  according  to  the  frontage  of 
the  lots  thereon,  is  invalid,  and  such  portion  of  a  city  charter  as  authorizes  an 
assessment  upon  that  principle,  is  in  violation  of  the  Constitution. 

5.  The  expense  of  constructing  a  sidewalk  in  front  of  a  city  lot,  it  being  a 
public  improvement,  like  the  paving  and  grading  of  the  street,  should  not  be 
assessed  on  property  in  proportion  to  the  frontage,  but  should  be  assessed  upon 
all  of  the  property  benefited  by  the  improvement,  in  proportion  to  the  benefit 
thus  received  ;  the  Constitution  requires  such  burdens  to  be  ratably  borne. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county ;  the 
Hon.  P.  K.  Leland,  Judge,  presiding. 

This  case  arose  upon  an  application  to  the  County  Court  of 
La  Salle  county  by  the  city  of  Ottawa  for  a  judgment  against 
certain  lots  in  said  city  belonging  to  Jane  Spencer,  Eliza  Spen- 
cer, John  McCarty  and  John  Pursley.  The  city  sought,  by 
such  proceedings,  to  recover  the  cost  of  certain  sidewalks,  which 
had  been  ordered  by  the  council,  but  which  these  defendants 
did  not  build,  and  they  were  afterward  built  by  the  city.  The 
application  was  based  on  the  following  proceedings : 
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On  the  22d  day  of  August,  1865,  the  city  council  of  the  city 
of  Ottawa  ordered  "  that  a  sidewalk  on  the  north  side  of  Supe- 
rior street  in  said  city,  in  front  of  lots  numbered  17,  18,  19,  20, 
21,  22,  23,  24  and  25,  in  block  29,  and  lots  6,  7,  8,  9  and  10,  in 
block  30,  in  the  State's  addition  to  the  city  of  Ottawa,  be  con- 
structed in  accordance  with  the  city  ordinances." 

This  order  was  based  on  section  ten,  article  eight,  of  the  city 
charter,  which  is  quoted  in  full  in  the  opinion  of  the  court. 
The  city  ordinances  referred  to  in  this  order  require  the  owners 
of  lots  fronting  on  said  line  of  sidewalk,  within  thirty  days  after 
publication  of  notice  of  such  an  order,  to  comply  with  the  same. 
Such  a  notice  was  published  21st  October,  1865. 

The  ordinances  further  provide  that  the  street  and  alley  com- 
mittee, after  the  expiration  of  the  thirty  days,  shall  cause  the 
sidewalks  to  be  built,  and,  after  "  the  same  shall  have  been 
completed,  they  shall  report  the  same  to  the  city  council,  giving 
the  amount  chargeable  to  each  block,  lot,  or  part  of  lot,  respect- 
ively, as  their  due  proportion  of  the  expense  of  constructing 
said  sidewalk  in  front  of  said  block,  lot,  or  part  of  lot,  respect- 
ively. Thereupon  the  city  council  shall  proceed  to  assess  the 
amount  so  reported  as  aforesaid,  together  with  all  costs  that 
may  accrue  thereon,  as  a  charge  or  assessment  upon  the  block, 
lot,  or  part  of  lot,  in  front  or  adjacent  to  which  said  sidewalk 
shall  have  been  so  constructed  ;  and  the  mayor  shall  issue  his 
warrant,  countersigned  by  the  city  clerk,  under  the  seal  of  the 
city,  for  the  collection  thereof,  returnable  within  thirty  days 
thereafter." 

The  street  and  alley  committee  caused  the  sidewalks  to  be 
built  in  front  of  the  lots  above  named.  On  the  19th  of  Decem- 
ber, 1865,  that  committee  reported  their  action  to  the  council, 
specifying  the  expense  chargeable  upon  each  lot,  respectively, 
in  amounts  varying  from  fifteen  to  twenty-five  dollars.  The 
report  was  received,  and,  on  the  same  day,  this  order  was 
passed :  "  Ordered  that  the  several  surriL  of  money  set  opposite 
to  the  respective  lots  above  described  in  the  report  of  the  street 
and  alley  committee  be,  and  the  same  arc,  hereby  respectively 
assessed  upon  the  said  lots  to  defray  the  expense  of  the  sidewalk 
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caused  to  be  constructed  by  said  street  and  alley  committee, 
and  that  a  warrant  be  issued  for  the  collection  of  said  amounts, 
returnable  in  thirty  days  from  the  date  thereof." 

The  warrant  was  issued  20th  January,  I860.  It  was 
returned  19th  February,  1866,  satisfied  as  to  all  except  lots  17, 
18,  19  and  20,  in  block  29,  and  lots  6,  7,  8  and  9,  in  block  30  ; 
and  the  return  stated  that  the  collector  found  no  goods  or 
chattels  on  which  to  levy  or  make  the  amounts  due  on  said 
lots.  Under  the  other  ordinances  of  the  city  it  then  became 
the  duty  of  the  city  collector  u  to  apply  to  the  County  Court  of 
La  Salle  county,  at  any  regular  term  thereof,  and  cause  judgment 
to  be  entered  in  said  court  against  said  lot  or  real  estate  for  the 
amount  of  such  assessment  and  costs."  This  ordinance  was 
passed  to  carry  into  effect  "An  act  to  amend  the  charter  of  the 
several  towns  and  cities  in  this  State,"  approved  1st  March, 
1854  Laws  of  1854,  p.  22. 

In  pursuance  of  this  ordinance,  the  city  collector  made  this 
application  for  a  judgment  on  the  5th  day  of  March,  1866. 
The  defendants  in  this  writ  of  error  appeared  by  counsel,  and 
filed  their  objections  to  the  entry  of  a  judgment.  The  case 
was  tried  by  the  court.  The  application  for  a  judgment  against 
the  lots  was  refused,  and  a  judgment  was  rendered  against  the 
city  for  costs.  Thereupon  the  city  of  Ottawa  excepted  to  the 
decision,  and  prosecutes  this  writ  of  error. 

Messrs.  Dickey,  Kice  and  Lewis,  for  the  plaintiffs  in  error. 

Mr.  F.  F.  Bkower  and  Mr.  D.  P.  Jones,  for  £he  defendants 
in  error. 

Mr.   Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  an  application  for  a  judgment  against  certain  city 
lots,  for  the  amount  of  expenses  incurred  in  constructing  side 
walks  in  front  thereof  and  assessed  thereon,  under  the  chartei 
of  the  city. .  The  proceeding  was  under  the  tenth  section  of 
article  eight  of  the  city  charter.     It  declares  that  "  a±l  owners 
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or  occupants  in  front  or  upon  whose  premises  the  city  council 
shall  order  and  direct  sidewalks  or  private  drains  communicat- 
ing with  any  main  drain  to  be  constructed,  repaired,  relaid  or 
cleansed,  shall  make,  repair,  relay,  or  cleanse  such  sidewalk  or 
private  drain  at  their  own  cost  or  charge,  in  the  manner  and 
within  the  time  prescribed  by  ordinance  or  otherwise ;  and  if 
not  done  in  the  manner  and  within  the  time  prescribed,  the 
council  may  cause  the  same  to  be  constructed,  repaired,  relaid 
or  cleansed  and  assess  the  expense  thereof,  by  an  order  to  be 
entered  in  their  proceedings,  upon  such  lots  respectively,  and 
collect  the  same  by  warrant  and  sale  of  the  premises,  as  pro- 
vided by  article  nine  of  this  charter,  as  near  as  may  be.  A  suit 
may  also  be  maintained  against  the  owner  or  occupant  of  such 
premises,  for  the  recovery  of  such  expenses  as  for  money 
paid  and  laid  out  to  his  use  at  his  request." 

The  fifth  section  of  chapter  three  of  the  city  ordinances 
declares,  that  when  deemed  expedient  to  grade,  plank,  pave  or 
flag  any  sidewalk,  the  owners  of  the  property  on  the  line  of 
such  sidewalk,  or  their  legal  representatives  may  petition  the 
common  council  for  the  purpose.  The  sixth  section  declares, 
that  when  a  petition  shall  be  presented  for  constructing  a  side- 
walk chargeable  upon  the  property  of  any  person,  notice  of 
the  application  shall  be  given  of  the  time  of  presenting  the 
same,  to  all  persons  who  may  become  chargeable.  The  eighth 
section  declares,  that  when  the  council  shall  order  any  side- 
walk or  part  thereof  to  be  graded,  planked,  paved  or  flagged, 
the  city  surveyor  shall  establish  the  grade  therefor  within  ten 
days  thereafter  unless  previously  established.  The  ninth  sec- 
tion declares,  that  if  any  owner  of  a  lot  shall  fail  or  refuse  to 
construct  the  sidewalk  so  ordered  within  the  time  limited, 
after  the  time  has  expired,  it  is  made  the  duty  of  the  street  and 
alley  committee  to  proceed  immediately  to  let  the  construction 
thereof  to  the  lowest  responsible  contractor,  to  be  completed 
within  thirty  days. 

The  tenth  section  requires  the  committee,  as  soon  as  the 
work  is  completed,  to  report  the  same  to  the  city  council,  with 
the  amount  chargeable  to  each   block,  lot  or  part  of  a  lot 
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respectively,  as  their  proportion  of  the  expense  of  constructing 
such  sidewalk  in  front  of  such  block,  lot  or  part  of  lot ;  and  the 
common  council  is  required  to  assess  the  amount  so  reported, 
together  with  all  costs  that  may  accrue  thereon,  on  the  block, 
lot  or  part  of  a  lot  in  front  of  which  the  sidewalk  was  con- 
structed ;  and  the  mayor  is  required  to  issue  his  warrant, 
countersigned  by  the  city  clerk,  under  the  seal  of  the  city,  for 
the  collection  of  such  assessment,  returnable  within  thirty  days 
thereafter.  Section  eleven  provides  for  the  mode  of  proceed- 
ing against  any  delinquent  lot  or  block. 

An  order  for  the  construction  of  the  sidewalk  was  made,  but 
the  owners  or  occupants  of  the  lots  in  front  of  which  it  was 
required,  failed  within  the  time  limited  to  make  the  walk.  It 
was  then  constructed  by  the  city,  and  the  expense  reported  to 
the  common  council,  by  whom  it  was  assessed  against  the 
respective  lots  in  front  of  which  the  walk  was  built.  A  war 
rant  for  its  collection  was  issued  and  placed  in  the  hands  ot 
the  city  collector,  who  returned  it,  no  property  found  out  of 
which  to  make  the  assessment.  Notice  was  published  by  the 
collector  that  he  would  apply  to  the  County  Court  of  La  Salle 
county,  at  the  March  Term,  1866,  for  a  judgment  against  the 
several  lots  for  the  amount  of  the  assessment,  interest  and  costs, 
and  for  an  order  to  sell  the  several  lots  for  the  amount  assessed 
against  them.  At  the  return  term  of  the  court,  defendants 
appeared,  tiled  exceptions  to  the  proceedings,  and  resisted  the 
rendition  of  a  judgment  and  order  of  sale  of  the  lots  for  the 
amount  of  the  assessments.  On  a  hearing,  the  court  allowed 
the  objections,  and  refused  to  render  a  judgment  and  order  of 
sale  of  the  lots.  To  reverse  the  judgment  the  city  prosecutes 
this  writ  of  error. 

Objections  are  urged  against  the  proceedings  for  want  of 
sufficient  notices  and  for  other  irregularities  in  the  proceedings, 
but  in  the  view  we  take  of  the  case,  we  deem  it  unnecessary  to 
consider  these  objections.  We  shall  only  consider  the  question 
whether  the  assessment,  as  made  under  the  city  charter  and 
the  ordinances,  are  warranted  by  our  Constitution.  In  the 
case  of  Lamed  v.  The  City  of  Chicago,  34  111.  203,  it  was  held 
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that  the  expense  of  grading  and  paving  a  street  in  front  of  a 
lot  conld  not  be  assessed  on  the  property  in  proportion  to  the 
frontage,  but  being  a  public  improvement,  it  should  be  assessed 
upon  all  of  the  property  benefited  by  the  improvement,  and  in 
proportion  to  the  benefit  thus  received,  as  the  Constitution 
requires  such  burdens  to  be  ratably  borne.  That  the  assess- 
ment, in  proportion  to  the  length  of  the  front  of  lots,  was,  if  in 
the  nature  of  a  tax,  in  violation  of  the  requirement  that  tax- 
ation shall  be  based  on  valuation,  and  if  it  was  an  attempted 
exercise  of  the  right  of  eminent  domain,  it  failed  to  make 
compensation  for  the  property  appropriated  to  public  use. 

In  this  case,  however,  it  is  insisted  that  a  distinction  exists 
between  the  cases ;  that,  in  the  case  of  Lamed  v.  City  of  Chi- 
cago, it  was  for  paving  the  street  with  what  is  known  as  "  Nich- 
olson pavement,"  which  is  highly  expensive,  while,  in  this 
case,  it  is  simply  for  laying  a  board  sidewalk,  which  is  not 
expensive;  that  this  improvement  is  directly  beneficial  to  the 
owner,  and  incidentally  so  to  the  other  inhabitants  of  the  city, 
while  the  grading  and  paving  the  street  itself  is  of  public  ben- 
efit, incidentally  benefiting  the  owner  whose  property  fronts 
upon  the  improvement.  There  is  undeniably  a  distinction  in 
the  facts  of  the  two  cases,  but  we  can  see  no  difference  in 
the  principle  governing  them.  In  either  case,  the  owner  of  the 
property  fronting  on  the  improvement  may  use  and  enjoy 
the  benefits  of  the  improvement  in  common  with  all  other  per- 
sons. In  the  one  case,  as  in  the  other,  the  improvement  is 
made  for  the  benefit  of  the  public.  All  may  use  and  enjoy 
it  alike.  In  neither  case  has  the  owner  of  property  fronting 
on  the  improvement  any  exclusive  or  greater  right  in  the 
improvement  than  has  any  other  individual  in  community. 

Nor  do  we  see  that  the  question  of  expense  can  make  any 
difference  in  principle.  In  this  case  it  may  be  of  much  less 
expense  to  lay  the  walk  than  to  pave  the  street ;  but  cases  might 
occur  where  the  grading  or  erection  of  a  sidewalk  would  be 
more  expensive  than  paving  the  same  length  of  the  street  at 
some  other  point.  It  might  require  an  expensive  fill  with  sup- 
porting walls,  or  an  expensive  bridge  to  bring  it  to  grade,  or  it 
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might  require  an  expensive  excavation  with  supporting  walls 
on  the  side  to  reduce  it  to  grade.  Such  improvements  might 
be  more  expensive  than  paving  the  same  length  of  street,  and, 
instead  of  being  an  individual  benefit  to  the  owner,  it  might. 
in  other  respects  than  the  cost  of  the  improvement  itself,  be  a 
great  inconvenience.  We  can,  therefore,  make  no  distinction 
in  the  application  of  the  principle,  for  these  reasons. 

It  is  also  urged  that  this  may  be  referred  to  the  police  power 
of  the  State,  which  has  been  delegated  to  the  city,  and  may, 
therefore,  be  properly  exercised.  And,  in  support  of  the  propo- 
sition, we  are  referred  to  the  decisions  of  the  Supreme  Court 
of  Tennessee :  Mayberry  v.  The  Mayor  and  Aldermen  of  Nash- 
ville, 6  Humph.  373 ;  Washington  v.  The  Mayor  and  Alder- 
men of  Nashville,  1  Swan,  177 ;  White  v.  The  Mayor  and 
Aldermen  of  Nashville,  2  id.  364.  These  cases  go  to  the 
length  of  sustaining  the  doctrine  contended  for  by  plaintiffs 
in  error.  They  announce  the  doctrine  that  such  improvements 
may  be  compelled  under  the  general  police  power.  If  this  be 
so,  by  an  exercise  of  the  same  power,  we  presume  that  the 
owner  could  be  compelled  to  construct  and  keep  in  repair  pub- 
lic roads,  bridges  and  culverts  fronting  upon  or  running  through 
his  lands  ;  or  the  owner  of  a  city  or  village  lot  could  be  com- 
pelled to  make  and  repair  the  street  in  front  of  his  property. 
A  sidewalk  is  a  portion  of  a  public  highway,  appropriated,  it 
is  true,  to  pedestrians  alone,  but  still  open  and  free  to  all  per- 
sons desiring  to  use  and  enjoy  it  as  a  public  highway.  It  is  as 
much  a  public  highway  in  the  mode  of  its  use  as  the  street 
itself.  The  difference  in  the  manner  of  their  use  does  not  ren- 
der one  more  public  than  the  other.  They  are  both  free  to  be 
properly  used  and  enjoyed  by  the  entire  public,  and  are  con- 
structed alike  for  their  use. 

That  the  legislature  may  afford  the  necessary  power  of  con 
structing  such  improvements.,  so  essentially  necessary  to  the 
comfort  and  convenience  of  the  community,  is  apparent.     But, 
under  our  Constitution,  we  think  the  mode  authorized  in  this 
case  is  not  sanctioned,  and  that  the  principles  announced  in  the 
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case  of  Lamed  v.  The  City  of  Chicago  fully  govern  and  con- 
trol this  case. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Rock  Island  Railroad  Company 

v. 
James  McKean. 


1.  Negligence  in  railroads  —  in  reference  to  warning  boards,  and  ring- 
ing a  bell  or  sounding  a  whistle  on  app?*oaching  a  road  crossing  —  and  herein 
of  relative  negligence.  The  omission  on  the  part  of  a  railroad  company  to  ring 
a  bell  or  sound  a  whistle  continuously  for  the  required  distance  on  approach- 
ing a  road  crossing,  renders  the  company  liable  "  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect."  But  it  was  not  intended 
that  this  omission  of  duty  should  per  se  render  the  company  liable  for  damages 
for  injuries  ;  the  injury  must  be  shown,  by  circumstances  at  least,  to  have  been 
the  consequence  of,  or  caused  by,  such  neglect. 

2.  And  while  railroad  companies  should  be  held  to  a  strict  accountability 
for  the  omission  of  duties  enjoined  by  statute,  such  as  giving  the  signal  con- 
tinuously the  required  distance  on  approaching  a  crossing,  and  erecting  and 
maintaining  warning  boards  at  such  crossings,  on  the  other  hand,  individuals 
must  be  required  to  do  their  whole  duty.  It  is  the  imperative  duty  of  persons 
traveling  on  a  public  road,  crossed  by  a  railroad  on  the  same  level,  to  use  all 
the  faculties  they  have,  on  approaching  the  crossing,  to  discover  a  train,  not 
only  by  listening  for  bell  or  whistle,  but  to  look  out,  by  all  means,  whether 
there  be  a  warning  board  or  not  to  enjoin  that  duty  upon  them.  They  must 
use  all  reasonable  means  in  their  power  to  prevent  accidents. 

S  And  where  a  person,  on  approaching  a  railroad  crossing  with  a  team, 
does  not  avail  himself  of  his  sense  of  sight  and  hearing,  when  by  the  proper 
exercise  of  it  he  could  have  avoided  a  collision,  he  will  be  regarded  as  unusu- 
ally negligent  on  his  part,  though  the  bell  was  not  continuously  rung  or  the 
whistle  sounded. 

4.  In  this  case,  which  was  a  suit  to  recover  damages  for  an  injury  to  the 
plaintiff  and  his  team  by  a  collision  with  a  locomotive  at  a  road  crossing, 
while  a  majority  of  the  court  gave  no  opinion  on  the  question  of  relative 
negligence,  Mr.  Justice  Breese,  who  delivered  the  opinion,  regarded  the  con- 
duct of  the  plaintiff,  in  failing  to  exercise  proper  caution  in  approaching  the 
crossing,  as  contributing  very  essentially  to  produce  the  accident,  and  says 
that  in  cases  quite  similar  to  this,  very  respectable  courts  have  ruled  against 
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the  plaintiff,  manifesting  the  same  degree  of  negligence,  and  reviews  the  cases 
on  that  subject. 

5.  New  trials — excessive  damages — and  herein  of  the  measure  of  damages 
in  actions  for  personal  injuries.  A  wagon  and  two-horse  team,  being  driven  by 
the  owner  along  the  highway,  came  in  collision  with  a  locomotive  at  a  road 
crossing  ;  the  horses  were  killed,  and  were  worth  $300  or  $320,  the  wagon  was 
inj  ured  $35  or  $40,  the  harness  $25.  The  owner  lost  the  toes  off  his  left  Toot. 
He  paid  for  surgical  attendance  $138.50,  and  nursing  twenty-six  days  $78. 
He  was  a  farmer.  It  did  not  appear  the  company's  employees  acted  willfully. 
A  verdict  of  $5,875  for  the  plaintiff  was  regarded  at  "  first  blush  "  outrage- 
ously excessive,  and  the  result  of  passion  and  prejudice,  rather  than  of  cool 
reflection ;  and  a  new  trial  was  awarded  on  that  ground. 

6.  It  is  a  familiar  principle,  that  in  actions  for  personal  injuries,  juries  may 
give  exemplary  or  punitive  damages  in  cases  of  willful  negligence  or  malice, 
but  it  is  reqtiisite  such  a  case  should  be  made. 

7.  In  the  absence  of  an  intention  to  do  the  injury,  however,  a  different 
measure  of  damages  should  be  resorted  to  by  the  jury. 

8.  When  railroad  companies  procure  the  services  of  the  best  men  that  can 
be  had,  it  would  seem  unreasonable  to  punish  them  immoderately  for  a  neglect 
on  the  part  of  their  employees  of  a  statutory  duty,  even  if  it  could  be  safely 
affirmed  the  accident  was  wholly  occasioned  by  this  neglect. 

9.  While  the  case  of  a  railroad  train,  running  regardless  of  law,  demands 
at  the  hands  of  a  jury,  something  more  in  the  way  of  damages  than  a  mere 
individual,  and  this  for  the  protection  of  the  public,  yet  the  verdict  should  not 
be  so  excessive  as  to  show  it  ^ai  t.ie  result  of  improper  motives. 

10.  While  every  traveler  on  a  highway  crossed  by  a  railroad  is  entitled  to 
the  benefit  of  the  signal  required  by  the  statute,  at  the  same  time,  it  cannot  be 
said  that  a  party  who  could  both  3ee  and  hear  the  train  in  time  to  avoid  it, 
and  did  no£  use  the  proper  .e«m3,  or  any  means,  to  avoid  it,  should  have 
vindictive  damages. 

11.  Refusal  to  grant  new  trials — may  be  assigned  for  error.  By  the 
common  law,  the  refusal  to  grant  a  new  trial  could  not  be  assigned  for  error, 
and  such  was  the  law  in  the  State  until  the  passage  of  the  act  of  July  21,  1837, 
allowing  exceptions  to  be  taken  to  decisions  of  the  Circuit  Courts  overruling 
motions  for  new  trials,  and  assigning  error  thereon.  This  statute  bestows 
upon  the  Supreme  Court  the  power  to  supervise  every  verdict  that  may  be 
rendered  in  any  of  the  courts  of  record  in  this  State ;  this  control,  so  bestowed 
apon  this  court,  is  unqualified  and  unlimited. 

12.  Same — limitations  of  the  power.  Yet  with  a  view  to  abridge  this 
power,  the  court  has,  in  numerous  cases,  laid  down  certain  rules  by  which  it 
would  be  governed  in  disposing  of  such  cases ;  and  the  rulings  upon  that  sub- 
ject are  reviewed  in  the  opinion  in  this  case. 

13.  Same — verdict  against  the  evidence.  In  this  case,  which  was  a  suit 
against  a  railroad  company  to  recover  damages  resulting  from  a  collision  of  a 
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train  with  a  wagon  and  team  at  a  road  crossing,  the  court  said,  looking  upon 
the  testimony  of  the  company  in  the  most  favorable  light,  the  jury  might  have 
inferred  there  was  a  reasonably  strict  compliance  with  the  statute  requiring  a 
signal  to  be  given  on  approaching  a  crossing,  if  they  believed  the  witnesses, 
and  nothing  appeared  to  show  why  they  should  not  believe  them,  yet  as  other 
witnesses  gave  evidence  quite  variant  from  that  of  the  company,  they  would 
not  invade  the  province  of  the  jury  by  disturbing  their  finding  in  that  regard, 
which  was  against  the  company,  even  though  their  finding  might  be  against 
the  weight  of  evidence. 

14.  Weight  op  evidence — how  ascertained.  The  weight  of  evidence  does 
not  depend  upon,  nor  is  it  made  up  of  numbers  of  witnesses,  but  of  the  matter 
sworn  to,  and  the  position  of  the  witnesses,  and  their  attention  and  capacity  to 
hear  or  see,  as  the  case  may  be,  are  elements  to  be  taken  into  consideration  in 
weighing  testimony. 

15.  Exceptions — when  necessary.  The  ruling  of  the  Circuit  Court,  refusing 
to  grant  an  application  for  a  change  of  venue,  cannot  be  assigned  for  error 
unless  an  exception  was  taken  thereto. 

16.  And  the  same  may  be  said  in  respect  to  the  decision  of  the  court  refus- 
ing to  suppress  portions  of  certain  depositions. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

The  opinion  of  the  court  conta :.m  a  sufficient  statement  of 
the  case. 

Mr.  George  C.  Campbell,  for  the  appellants. 

Mr.  George  "W.  Stipp  and  Mr.  Oliver  C.  Gray,  for  the 

appellee. 

Mr.  Justice  Be-eese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  to  the  Bureau  Cir- 
cuit Court  by  James  McKean,  against  the  Chicago  and  Bock 
Island  Bailroad  company,  to  recover  damages  for  an  injury 
occasioned  by  a  collision  of  a  train  of  cars  run  by  the  defend- 
ants with  a  two-horse  team  and  wagon  of  the  plaintiff. 

The  injury  was  alleged  to  be  in  killing  the  horses,  injuring 
the  wagon  and  harness,  and  rendering  the  plaintiff  "  a  cripple 
for  life  by  the  loss  of  a  large  portion  of  his  left  foot." 
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The  jury  rendered  a  verdict  for  the  plaintiff  of  $5,875,  on 
which,  after  denying  a  motion  for  a  new  trial,  the  court  entered 
judgment. 

To  reverse  this  judgment,  the  case  is  brought  here  by  appeal, 
a  bill  of  exceptions  having  been  duly  signed,  containing  all  the 
testimony,  and  various  errors  are  assigned  on  the  record. 

The  first  point  made  by  appellants  is,  the  refusal  of  the  court 
to  award  a  change  of  venue  on  notice  and  affidavit  filed. 

There  being  no  exception  taken  to  the  ruling  of  the  court  on 
this  point,  it  is  not  before  us  for  consideration,  and  the  same 
may  be  said  in  regard  to  the  second  point,  refusing  to  suppress 
portions  of  certain  depositions  offered  by  the  appellee.  There 
was  no  e.      ^tion  taken  to  this  ruling. 

The  h  .  exception  taken,  which  appears  on  the  record,  is 
in  overruling  the  motion  for  a  new  trial,  and  this  brings  before 
us  all  the  evidence  in  the  case,  and  on  the  force  to  which  it  is 
entitled,  we  are  required  to  pronounce. 

By  the  common  law,  and  the  practice  under  it  which  pre- 
vailed for  ages,  the  refusal  to  grant  a  new  trial  could  not  be 
assigned  as  error.  Such  was  the  law  and  the  practice  in  this 
State  up  to  1837,  when  the  legislature,  in  its  wisdom,  declared 
by  an  act  of  July  21,  of  that  year,  that  exceptions  taken  to 
opinions  or  decisions  of  the  Circuit  Courts  overruling  motions 
for  new  trials  should  be  allowed,  and  the  party  excepting 
might  assign  for  error  any  opinion  so  excepted  to.  Laws  of 
1837  (second  sess.)  109. 

This  statute  bestows  upon  this  court  the  power  to  supervise 
every  verdict  that  may  be  rendered  in  any  of  the  courts  of 
record  of  this  State.  The  evidence  upon  which  they  are  found 
may  be  brought  in  review  before  this  court,  for  it  will  not 
investigate  the  question  of  a  new  trial  moved  for,  on  account 
of  defective  evidence,  unless  the  whole  of  the  evidence  is  shown 
in  the  record  brought  here.  McKee  v.  Ingalls,  4  Scam.  30; 
Clark  v.  Willis,  16  111.  61. 

The  policy  of  this  legislative  enactment  has  been,  and  maj 
well  be  questioned,  as  it  brings  before  a  tribunal,  other  than  a 
jury,  that  which,  in  the  institution  of  trial  by  jury,  was  for 
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their  determination  alone,  that  is,  the  facts  of  a  case.  An 
appellate  court  was,  before  the  passage  of  that  act,  judge  of 
the  law  only,  to  decide  wherein,  in  the  case  brought  before  it, 
the  rules  of  law  had  been  misapplied  or  violated.  The  old  and 
honored  maxim  once  was,  "  the  judges  respond  to  the  law,  the 
jury  to  the  facts,"  but  now,  by  this  innovation,  the  judges  of 
an  appellate  court  have  as  much  power  over  the  facts  as  the 
jury  had  in  the  first  instance,  for  it  is  undeniable  this  court 
may  set  aside  a  verdict  if  the  facts  fail  to  satisfy  it  of  its  pro- 
priety. This  control,  so  bestowed  upon  this  court,  is  unquali- 
fied and  unlimited,  and  therefore  we  say,  the  verdict  of  every 
jury  is  subject  to  the  control  of  this  court. 

Yet,  with  a  view  to  abridge  this  power,  very  soon  after  the 
passage  of  the  act,  this  court  laid  down  certain  rules  by  which 
it  would  be  governed  in  disposing  of  such  cases. 

The  first  case  which  came  to  this  court,  after  the  enactment 
of  this  statute,  was  the  case  of  Smith  v.  Sliultz,  at  December 
Term,  1838,  by  appeal  (1  Scam.  490),  where  it  was  held,  the 
court  would  not  grant  a  new  trial,  when,  in  its  opinion,  sub- 
stantial justice  had  been  done,  though  the  law  arising  on  the 
evidence  would  have  justified  a  different  result.  In  subse- 
quent cases  this  rule  was  recognized,  that  unless  the  verdict  of 
the  jury  is  manifestly  against  the  weight  of  evidence  it  will  not 
be  disturbed.  Allen  v.  Smith,  3  Scam.  97 ;  and  followed  by  the 
cases  of  Ellis  v.  Locke,  2  Gilm.  459  ;  Evans  v.  Fisher,  5  id.  572; 
Dawson  v.  Bobbins,  id.  72;  Mann  v.  Russell,  11  111.  586; 
Welden  v.  Francis,  12  id.  460;  Town  of  Vinegar  Hill  v. 
Busson,  decided  at  this  term. 

This  rule  is  also  well  established,  where  the  verdict  has  been 
given  contrary  to  the  evidence,  or  where  there  is  no  evidence 
at  all  to  support  it,  this  court  will  grant  a  new  trial.  Lowry  v. 
Orr,  1  Gilm.  70 ;  Scott  v.  Blurnb,  2  id.  595 ;  Culbertson  v.  City 
of  Galena,  id.  129;  Gordon  v.  Crooks,  11  111.  142;  Keaggy  v. 
Rite,  12  id.  99 ;  Baker  v.  Pritchett,  16  id.  66;  Higgins  v.  Lee> 
id.  495 ;  and  other  subsequent  cases  closing  with  the  case  of 
Corgan  v.  Frew,  39  111.  31 ;  in  which  last  case  it  was  said  in 
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addition,  "or  where  the  jury  have  misapprehended  the  law  01 
the  facts,  or  both,"  the  verdict  will  be  set  aside. 

To  determine  correctly  the  question  of  a  new  trial  by  the 
appellate  court,  on  the  evidence,  it  is  requisite,  therefore,  that 
all  the  evidence  should  appear  in  the  record,  as  held  in  McKee 
v.  Ingalls,  and  Clark  v.   Willis,  supra. 

Another  rule  equally  important  is  this,  that  the  court  will 
not  disturb  a  verdict  upon  facts,  for  any  slight  preponderance 
in  testimony.  Bloomer  v.  Denman,  12  111.  240 ;  Goodell  v. 
Woodruff,  20  id.  191.  But  if  there  is  a  strong  preponderance, 
the  verdict  will  be  set  aside,  especially  where  apparent  injustice 
has  been  done.  Chase  v.  Debolt,  2  Gilm.  371 ;  Boyle  v.  Zevings, 
24  111.  223 ;  Clement  v.  Bushway,  25  id.  200. 

Again,  this  court  said,  a  verdict  will  not  be  disturbed  unless 
the  finding  is  clearly  wrong.  French  v.  Lowry,  19  111.  158 ; 
Bush  v.  Kindred,  20  id.  93  ;  Carpenter  v.  Amhroson,  id.  170  ; 
School  Inspectors  of  Peoria  v.  Hughes,  24  id.  231 ;  Cross  v. 
Carey,  25  id.  562.  And,  further,  that  a  verdict  will  not  be  set 
aside  where  the  evidence  is  conflicting,  even  though  it  may  be 
against  the  wTeight  of  evidence.  Morgan  v.  Ryerson,  20  111. 
343;  Martin  v.  Fhrenfels,  24  id.  189 ;  Pulliam  v.  Ogle,  27  id. 
189.  And  in  actions  ex  delicto,  it  is  seldom  that  courts  will  inter- 
fere with  the  finding  of  a  jury.  Fish  v.  Roseberry,  22  id.  288. 

This  right  of  revising  motions  for  new  trials  on  the  evidence 
preserved  in  the  record  was  conferred  on  the  appellate  court 
for  some  practical  purpose ;  it  was  not  intended  it  should  be 
nugatory,  but  it  was  supposed,  that,  by  its  fearless  and  wise 
exercise  by  such  a  court,  benefits  would  result  to  the  citizen, 
and  some  protection  be  afforded  to  parties  litigating,  who  had 
been  or  might  be  in  the  power  of  a  tribunal  composed  of  twelve 
men,  wholly  irresponsible,  the  common  law  writ  of  attaint  hav 
ing  been  abolished, — a  tribunal  vhich  has  not  always  been  found 
very  deeply  imbued  with  a  knowledge  of  the  law,  when  called 
on  to  apply  its  principles  to  the  case  before  it, — a  tribunal  not 
remarkable,  as  usually  selected,  for  its  skill  in  analysis,  or  in 
the  examination  of  facts,  or  in  estimating  their  force,  and  made 
up  from  persons  who  are  not,  as  daily  experience  shows,  wholly 
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devoid  of  prejudice,  or  entirely  uninfluenced  by  passion,  or 
unaffected  by  popular  opinion. 

The  points  made  by  the  appellants  on  this  record,  and  most 
elaborately  urged  upon  the  attention  of  the  court,  are  this  refu- 
sal of  the  court  to  award  a  new  trial  on  the  evidence,  which  is 
all  preserved  in  the  record,  and  for  the  amount  of  damages 
allowed,  which  they  insist  are  outrageously  excessive. 

The  counsel  for  appellants  say  that  the  appellee,  by  his  own 
proof,  was,  at  the  time  of  the  accident,  in  the  full  possession  of 
all  his  faculties  and  perfectly  sober,  and  that  the  accident  could 
not  have  happened  without  his  own  negligence.  We  are  free 
to  admit  there  is  much  evidence  tending  to  show  the  accident 
was  the  result  of  the  negligence  of  appellee.  It  is  in  proof 
appellee  was  well  acquainted  with  this  crossing ;  but  appellee 
insists,  as  the  warning  board  was  not  up  at  the  time,  the  benefit 
of  which,  if  it  be  any  to  one  acquainted  with  the  crossing,  was 
lost  to  appellant,  and  negligence  for  suffering  it  to  be  down 
and  placed  against  the  fence  is  imputable  to  appellants.  The 
law  requires,  in  the  most  positive  terms,  that  such  boards  shall 
be  placed  and  constantly  maintained  across  each  public  road  or 
street  where  it  is  crossed  by  a  railroad  on  the  same  level,  as  in 
this  case.  The  law  demands  that  these  boards  shall  be  elevated 
so  as  to  be  easily  seen  by  travelers,  and  on  each  side  of  them 
there  shall  be  painted,  in  capital  letters  of  at  least  the  size  of 
nine  inches  each,  the  words,  "  Railroad  crossing — look  out  for 
the  cars  while  the  bell  rings  or  the  wThistle  sounds."  This  is  a 
requirement  of  law  with  which  all  railway  companies  are  bound 
to  comply,  however  useless  such  boards  may  be  to  travelers 
accustomed  to  the  crossings,  or  to  cautious  men  who  will  not, 
ordinarily,  fail  to  "  look  out "  at  such  places,  whether  the  bell 
rings  or  whistle  sounds,  or  give  no  signal. 

This  signal  is  also  an  imperative  demand  of  the  law.  A 
bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle,  must 
be  placed  on  each  locomotive,  and  it  must  be  "  rung  or 
whistled"  at  the  distance  of  at  least  eighty  rods  from  the 
crossing,  and  be  kept  ringing  or  whistling  until  its  locomotive 
shall  have  crossed  the  road.     The  penalty  for  failing  to  observe 
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this  very  necessary  regulation,  is  fifty  dollars  for  every  neglect, 
to  be  paid  by  the  railroad  company,  one-half  thereof  to  go  to 
the  informer,  and  the  other  half  to  the  State ;  and  the  corpora- 
tion is  also  made  liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  such  neglect. 

The  evidence  on  this  point  is  conflicting.  One  witness, 
James  II.  Robertson,  sworn  for  appellee,  says,  he  means  to 
swear  positively  that  no  bell  rung  or  whistle  sounded,  and  that 
he  thought  of  it  at  the  time. 

Charles  Wilkinson,  who  was  on  the  train,  swears  that  no 
whistle  was  sounded,  but  is  not  sure  about  the  bell. 

Lyman  J.  Wilkinson  swears  that  he  was  about  thirty  rods 
from  the  crossing,  and  he  heard  no  bell  or  whistle,  and  has  not 
a  particle  of  doubt  if  they  had  rung  the  bell  or  sounded  the 
whistle  he  would  have  heard  it. 

Isaac  A.  Manlier  swears  he  was  on  the  train  and  heard  no 
bell  or  whistle,  and  is  confident  no  bell  was  rung  or  whistle 
sounded  ;  thought  of  it  at  the  time. 

Lester  0.  Philips  swears  he  was  thirty  rods  east  of  the  cross- 
ing, and  the  train  was  within  fifteen  or  twenty  rods  of  him 
before  he  noticed  it ;  he  saw  it  before  he  heard  it ;  had  heard 
it  blow  at  Tiskilwa ;  was  expecting  it,  and  often  looking  back  ; 
there  was  quite  a  strong  breeze ;  heard  nothing  of  the  train  after 
he  heard  it  in  Tiskilwa,  and  did  not  hear  bell  or  whistle,  and 
ought  to  have  heard  them. 

Joseph  Ruff  swears  he  was  on  the  train  ;  got  on  at  Tiskilwa ; 
saw  the  team  go  by ;  it  seemed  in  opposite  direction  of  the 
train ;  heard  no  bell  or  whistle ;  was  sitting  alone,  thinking 
how  often  trains  went  by  crossings  without  ringing  or  whistling ; 
if  they  had  rung  or  whistled  continuously  he  certainly  would 
have  heard  them ;  if  the  bell  had  sounded  once  or  twice  he 
would  certainly  have  heard  it. 

James  Marshall  swears  that  he  saw  appellee  between  the 
crossing  and  the  bridge,  ten  or  fifteen  rods  from  the  crossing ; 
that  witness  went  on  to  the  bridge  a  distance  of  fifteen  or 
twenty  rods  from  where  he  met  appellee,  before  he  noticed  the 
train;  the  first  notice  he  had  of  the  train  he  saw  it  coming, 
15 — 40th  III. 
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was  on  the  bridge  (across  the  ravine)  at  the  time  the  train 
passed  him ;  the  train  was  east  of  "  Plow  Hollow "  crossing 
when  he  first  saw  it ;  heard  no  bell  or  whistle ;  thinks  he  could 
have  heard  them  ;  had  generally  before. 

This  was  all  the  testimony  on  the  part  of  appellee  as  to 
ringing  the  bell  or  sounding  the  whistle. 

On  behalf  of  appellants,  Loran  Pease  testified,  that  he  was 
on  the  train  at  the  time  of  the  accident,  and  was  in  the  bagg'age 
car,  and  was  a  passenger;  heard  the  bell  ringing  just  before 
they  got  through  the  "  Backbone,"  and  heard  it  ringing  below 
there  fifteen  or  twenty  rods ;  knew  they  hit  something  at  the 
crossing,  as  they  stopped  ringing ;  they  rung  just  before  they 
got  through  the  "  Backbone ;"  heard  ringing  after  that  just 
down  below  there  a  little  ways,  perhaps  a  little  over  one  hun- 
dred rods  from  "  Backbone  ;"  don't  think  they  rung  more  than 
fifteen  or  twenty  rods. 

Benjamin  Newell  was  a  passenger  on  one  of  the  passenger 
cars,  and  heard  the  whistle  blown  just  west  of  the  "  Backbone," 
and  also  at  the  crossing  where  the  accident  happened  ;  does 
not  remember  about  the  bell ;  did  not  notice  the  ringing  of  the 
bell  at  all,  but  the  whistle  was  what  attracted  his  attention 
about  the  time  they  made  the  crossing  where  the  accident 
happened  ;  heard  the  whistle  west  of  the  "  Backbone,"  and 
also  after  they  passed  it ;  when  he  heard  the  whistle  loud,  he 
spoke  up  and  said  "  what's  up  ?"  noticed  that  they  whistled 
unusually  loud  and  looked  out,  but  saw  nothing  but  the  dust ; 
does  not  know  whether  the  bell  was  rung  or  not,  but  the 
whistling  was  quick  at  the  crossing. 

Sterling  Graves  "testified  that  he  resided  about  three-fourths 
of  a  mile  east  of  Tiskilwa,  on  the  north  side  of  the  railroad ; 
remembers  the  day  appellee  was  hurt ;  was  sitting  at  the  win- 
dow of  his  house,  and  heard  the  whistle  sound  at  the  time  the 
train  came  through  the  "  Backbone ;"  the  bell  commenced  ring- 
ing after  they  got  through  the  Backbone,  and  thinks  it  rang 
until  they  crossed  the  crossing  just  east  of  his  house ;  this  is 
the  "  Plow  Hollow"  crossing,  and  is  about  eighty  rods  from  the 
crossing  where  the   accident  occurred ;   heard  the   bell   after 
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the  train  passed  the  "Plow  Hollow"  crossing;  thinks  the  whist- 
ling commenced  west  of  the  "  Backbone  ;"  the  bell  commenced 
when  the}7  were  about  half- way  from  the  "  Backbone"  to  the 
"  PlowHollow"  crossing ;  this  crossing  is  just  forty  rods  east 
of  the  "  Backbone." 

Elisha  A.  Leach  testified  he  was  the  baggage  man  on  the 
train  when  appellee  was  hurt,  and  was  in  the  baggage  car; 
the  whistle  was  sounded  at  the  whistling  post  west  of  the  "  Plow 
Hollow"  crossing ;  after  they  got  through  the  "  Backbone,"  they 
commenced  ringing  the  bell,  and  rung  until  they  got  through 
the  uPlow  Hollow"  crossing,  and  after  they  got  to  the  post  they 
rung  until  they  came  to  the  crossing  below ;  looked  through 
the  window  and  saw  the  engineer  with  his  hand  on  the  bell- 
rope  pulling  it ;  Loran  Pease  was  in  the  baggage  car  with  him  ; 
was  standing  by  the  box  that  carries  the  tools  of  the  company ; 
there  were  two  panes  of  glass  in  the  door  at  the  front  end  of 
the  car;  he  was  about  twelve  feet  from  the  window,  and  it  was 
about  twenty-two  feet  from  them  to  the  engineer;  was  not 
busy,  was  looking  at  the  engineer  and  fireman ;  the  side  door 
was  open  at  the  time ;  does  not  recollect  hearing  the  whistle  at 
the  crossing  when  appellee  was  hurt ;  did  not  see  the  fireman 
take  hold  of  the  bell-rope ;  it  is  about  sixty  rods  between  the 
two  crossings ;  should  think  the  engineer  rang  about  half-way. 

Israel  Crocker,  the  engine  driver,  testified,  after  producing  a 
release  by  the  appellants,  that  he  was  sitting  down  on  his  seat 
on  the  right  side  of  the  engine,  and  took  hold  of  the  whistling 
rod  and  sounded  the  whistle  until  they  got  to  the  whistling  post, 
some  ten  or  twelve  rods,  and  he  then  took  hold  of  the  bell-cord 
with  his  right  hand  and  pulled  it  half  a  dozen  times,  and  then 
changed  to  his  left  hand,  and  continued  ringing  the  bell  until 
they  got  half-way  between  the  little  dry  run,  some  fifteen  or 
sixteen  rods  ;  the  fireman  then  raised  up  and  continued  ringing 
until  they  struck  the  team  ;  the  fireman  had  been  putting  wood 
into  the  engine  (fire  box)  ;  witness  had  to  raise  up  to  take  hold 
of  the  bell-rope ;  his  window  was  open  ;  the  road  curves  to  the 
left  there;  while  ringing  the  bell,  and  while  he  was  standing 
with  his  left  hand  on  the  bell-rope,  and  his  right  hand  on  the 
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throttle  valve,  in  that  position  he  could  not  see  more  than  three 
or  four  rods  of  the  length  of  the  track ;  had  to  stand  in  that 
position  to  ring  the  bell ;  the  first  he  saw  of  the  team  was  when 
the  train  was  not  a  rod  from  the  crossing ;  saw  a  horse's  head, 
and  shut  off  the  steam  and  crabbed  the  whistling  rod  to  brake 
up ;  fireman  rang  the  bell  when  he  got  through  firing,  which 
was  when  they  were  within  ten  or  twelve  rods  of  this  crossing. 

James  Kaele,  the  fireman,  testifies,  that  he  quit  wooding 
about  twelve  or  fifteen  rods  from  the  crossing,  and  then  rang 
the  bell;  was  about  six  rods  from  the  crossing  when  he  first 
saw  the  team ;  took  the  bell-cord  from  the  hand  of  the  engineer ; 
he  had  been  ringing  it  from  below  the  other  crossing  till  wit- 
ness took  hold  of  it,  and  was  then  ringing  it ;  did  not  let  go 
the  bell-cord,  until  he  jumped  behind  the  boiler  at  the  moment 
of  the  collision ;  there  was  whistling  done  down  at  the  "  Back- 
bone ;  "  could  not  say  for  certain  there  was  whistling  at  this 
crossing ;  I  saw  Crocker  shut  off  the  steam,  but  don't  know 
whether  he  whistled  or  not. 

This  is  all  the  evidence  on  the  first  point,  and  we  have  been 
particular  in  quoting  it  because  it  is  made  important  by  appel- 
lants, and  which  their  counsel  has  greatly  elaborated,  contending 
in  his  argument,  that  the  weight  of  evidence  greatly  preponder- 
ates in  favor  of  the  appellants,  as  to  their  compliance  with  the 
statute. 

There  is  much  evidence  by  persons  in  positions  to  know  the 
fact,  that  the  bell  was  rung  or  the  whistle  sounded  from 
the  whistling  post  to  the  moment  of  collision,  and  the  jury 
might  so  have  found,  although  a  greater  number  of  witnesses 
on  behalf  of  the  appellee,  testified,  one  of  them,  Robertson, 
positively,  that  no  signal  was  giv&n,  and  others  that  they  did 
not  hear  either  bell  or  whistle  and  ought  to  have  heard  them 
had  they  been  sounded.  The  weight  of  evidence  does  not 
depend  upon,,  nor  is  it  made  up  of  numbers,  but  of  the  matter 
sworn  to,  and  the  position  of  the  witnesses,  and  their  attention 
and  capacity  to  hear  or  see,  as  the  case  may  be,  are  ele- 
ments to  be  taken  into  consideration  in  weighing  testimony. 
Looking  upon  the  testimony  of  appellants,  in  the  most  favor- 
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able  light,  the  jury  might  have  inferred  there  was  a  reasonably 
strict  compliance  with  the  statute,  if  they  believed  the  wit- 
nesses, and  nothing  is  apparent  on  the  record,  why  they  should 
not  have  believed  them ;  yet,  as  other  witnesses  gave  evidence 
quite  variant  from  that  of  the  appellants,  we  will  not  invade 
the  province  of  the  jury  by  disturbing  their  finding  in  this 
regard,  even  though  their  finding  may  be  against  the  weight 
of  evidence.  Morgan  v.  Ryerson,  20  111.  343 ;  Martin  v. 
Ehrenfels,  24  id.  189  ;  Pulliam  v.  Ogle,  27  id.  189. 

Now,  what  are  the  consequences  of  this  neglect  of  duty  to 
ring  the  bell  or  sound  the  whistle  continuously  ?  It  is  visited 
by  a  penalty  of  fifty  dollars,  and  renders  the  negligent  party 
liable  "for  all  damages,  which  shall  be  sustained  by  any  person 
by  reason  of  such  neglect." 

This  legislation  may  be  regarded  in  a  two-fold  aspect :  one 
in  which  the  public  alone  is  concerned  in  the  imposition  of  the 
penalty ;  the  other,  individuals  only,  who  may  be  injured,  and 
may  be  able  to  show  the  injury  was  occasioned  "  by  reason  of 
such  neglect." 

The  demands  of  the  public  would  seem  to  be  satisfied  by 
the  recovery  of  the  penalty,  but  an  individual  suing  for  dama- 
ges must  be  able  to  show  they  were  the  legitimate  and  probable 
consequences  of  such  neglect.  And  this  is  a  just  and  reason- 
able provision.  While  railroad  companies  are  punished  for  the 
violation  of  a  positive  law,  individuals,  at  the  same  time,  are 
permitted  to  recover  such  damages  as  they  may  have  sustained 
by  reason  of  the  violation.  It  is  very  evident  the  legislature 
did  not  intend  to  declare,  nor  have  they  so  declared,  that  this 
omission  of  duty  shall,  per  se,  render  them  liable  to  damages 
for  injuries.  The  injury  must  be  shown,  by  circumstances  at 
least,  to  have  been  the  consequence  of,  or  caused  by,  such 
neglect.  It  is  insisted,  in  this  aspect  of  the  case,  by  the  coun- 
sel for  appellants,  that  if  neither  of  the  required  signals  was 
given  continuously,  yet  appellee  was  in  a  position,  for  some 
rods  before  he  reached  the  crossing,  to  see  and  hear  the  train, 
as  it  was  a  long  one,  composed  of  six  passenger  cars,  besides 
the  engine,  tender  and  baggage  cars,  and  moving  on  a  piane 
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elevated  from  three  to  fire  feet  above  that  of  the  highway  on 
which  he  was  traveling,  and  at  a  distance  for  more  than  sixty 
rods  of  not  more  than  eighty  feet  apart,  and  that  distance 
growing  less  as  the  crossing  was  approached,  both  parties  going 
in  the  iiame  direction  on  lines  slightly  converging,  until  the 
crossing  was  reached,  at  an  angle  of  about  twenty-four  degrees. 

What,  on  this  point,  are  the  facts  ?  The  train  was  running 
about  thirty  miles  an  hour,  going  east.  Appellee  was  going 
in  the  same  direction,  at  a  speed  of  about  three  miles  an  hour, 
in  an  open  wagon.  The  wind  was  fresh,  and  from  the  direction 
the  train  was  coming.  From  the  "  whistling  post,"  west  of 
the  "  Backbone,"  to  the  crossing,  where  the  accident  happened, 
the  distance  is  eighty  rods,  and  the  ravine  spoken  of  is  about 
half-way,  or  forty  rods.  Throughout  nearly  this  whole  dis- 
tance of  eighty  rods,  the  railroad  is  within  eighty  feet  of  the 
highway,  which  is  on  the  north  side,  and  in  some  places  less. 
From  the  ravine  to  the  crossing  the  view  of  the  railroad  is,  for 
the  most  part,  judging  from  the  rjlats  and  the  testimony,  wholly 
unobstructed,  and  it  runs  upon  a  plane  varying  from  five  to 
three  feet  above  the  level  of  the  highway  until  the  crossing  is 
reached,  and  that  is  reached  by  an  ascending  plane  of  about 
three  feet  for  several  rods. 

Taking  the  testimony  of  Mr.  Winship,  county  surveyor,  who 
made  a  plat  of  the  roads  and  crossings,  and  who  was  examined 
as  a  witness  by  the  appellee,  and  his  plat  put  in  evidence,  and 
of  George  Wilkinson  on  the  same  behalf,  and  of  J.  J.  Henon 
and  Alexander  Boyd  on  behalf  of  the  appellants,  it  seems  almost 
impossible  to  come  to  any  other  conclusion  but  that  appellee', 
for  many  rods  before  he  reached  the  crossing,  saw  the  train,  as 
it  was  in  plain  view,  and  the  rattle  of  its  wheels  and  discharge 
of  steam  could  be  distinctly  heard.  Henon  says  most  distinctly, 
that  he  does  not  think  the  trees  would  be  in  the  line  of  view 
of  a  person  thirty-five  feet  from  the  crossing,  for  the  simple 
reason  that  they  were  not  when  he  was  there.  It  needs  no  tes- 
timony to  prove  it  would  be  heard  by  any  person  not  deaf,  and 
this  appellee  is  shown  to  have  been  in  the  full  possession  of  all 
his  faculties,  and  he  was  in  an  open  wagon.     It  is  preposterous 
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and  absurd  to  contend  that  a  train  of  six  passenger  cars,  drawn 
by  a  locomotive,  with  its  tender  and  baggage  cars,  could  not 
be  heard  at  a  distance  less  than  eighty  feet.  Henon  testifies, 
when  he  was  at  a  point  on  the  highway  one  hundred  feet  from 
the  crossing  he  could  see  the  wheels  of  the  coaches  and  the  tops 
of  the  cars  also ;  that  there  are  places  where  some  portion  of 
the  train  would  be  hid,  but  no  point  where  the  whole  train 
would  be.  He  states  the  bushes  inside  the  railroad  fence  were 
none  of  them  ten  feet  high,  and  the  butts  were  but  a  little 
thicker  than  his  thumb. 

We  think  the  evidence  goes  strongly  to  show  that,  from 
the  ravine,  which  is  forty  rods  west  of  the  crossing,  the  train 
of  cars  could  be  seen  and  heard  at  every  few  yards  of  way. 
Half-way  between  the  crossing  and  this  ravine,  James  Marshal. 
going  west,  met  appellee  and  spoke  to  him,  he  then  driving  his 
horses  in  a  walk.  By  the  time  Marshal  reached  the  bridge 
across  the  ravine  he  was  abreast  of  the  train  of  cars,  which  was 
in  plain  sight  and  hearing,  not  more  than  seventy-six  feet  dis- 
tant from  him.  This  ravine,  as  crossed  by  the  railroad,  is  forty 
rods  from  the  crossing,  which  would  be  passed  over  by  the  train 
while  appellee's  team  was  passing  over  four  rods,  so  that  it  is 
apparent  that,  by  the  time  appellee,  after  meeting  Marshal,  had 
not  approached  the  crossing  by  several  rods  before  the  train 
was  in  sight  and  hearing.  And  it  is  shown  by  the  testimony 
of  James  Karle  that  appellee  must  have  seen  the  train  in  time 
to  avoid  the  accident  had  he  used  the  ordinary  caution  a  pru- 
dent and  careful  man  would  have  used  on  approaching  a  cross- 
ing, with  which  the  proof  shows  appellee  was  familiar.  This 
court  has  said,  in  the  case  of  the  C,  B.  <&  Q.  R.  E.  Co.  v. 
Triplet,  38  111.  488,  that  prudence  requires  all  persons,  before 
they  attempt  a  crossing,  should  examine  the  road  to  ascertain 
if  a  train  is  approaching.  Karle  says  they  were  coming  up  to 
the  track — the  oif  horse  seemed  to  be  a  little  ahead,  and  seemed 
fractious,  as  though  he  saw  the  engine.  They  were  from  six- 
teen to  eighteen  feet  of  the  track  ;  saw  the  man  in  the  wa^on ; 
he  motioned  the  rein  of  the  near  horse ;  whether  he  meant  to 
strike  the  horse  or  to  change  hands  could  not  say,  but  saw  him 
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make  some  motion  with  the  rein  ;  just  as  he  moved  his  hand 
he  looked  toward  the  train  ;  he  gave  a  glance  back ;  the  team 
came  right  up  to  the  track,  seeing  which  witness  jumped  down ; 
does  not  know  whether  he  could  have  stopped ;  that  would 
have  depended  on  how  hard  the  team  pulled  ;  thinks  there  was 
room  for  him  to  have  stopped  ;  the  train  would  not  have  hit 
him  had  he  stopped  when  witness  first  saw  him  ;  when  he 
glanced  back,  did  not  seem  alarmed ;  witness  did  not  give  any 
signal,  supposing  he  would  stop  ;  did  not  suppose  he  was  going 
to  come  on  to  the  track. 

This  testimony  is  not  contradicted,  or  weakened  by  any  wit- 
ness, and  it  encourages  the  belief,  that  appellee  saw  the  train 
which  he  could  not  but  have  heard  and  seen,  almost  constantly, 
in  the  last  twenty  rods  he  traveled,  in  time  to  have  avoided 
the  accident,  had  he  acted  with  the  usual  prudence  and  circum- 
spection demanded  of  every  man  who  travels  on  roads  inter- 
sected by  railroads  bearing  their  ponderous  and  dangerous 
machines.  Winship,  the  county  surveyor,  who  testified  for 
appellee,  says,  that  a  point  in  the  highway  one  hundred  feet 
west  of  the  crossing,  is  forty-eight  feet  from  the  railroad  in  a 
straight  line,  and  that  a  man  standing  there  could  see  a  point 
on  the  track,  marked  on  the  plat  as  W,  which  is  four  hundred 
and  fifty  feet  from  the  crossing ;  a  man  in  a  wagon  could  not, 
at  that  point,  have  seen  the  cars  at  the  whistling  post.  This 
post  was  eight  hundred  and  seventy  feet  farther  west.  But  no 
witness  has  said  the  noise  of  the  cars  driven  at  a  velocity  of 
thirty  miles  to  the  hour,  could  not  be  distinctly  heard  the  whole 
distance  from  the  ravine  and  beyond  it,  to  the  crossing,  as  at 
no  time  would  the  traveler  on  the  highway  and  the  train  of 
cars,  be  separated  a  greater  distance  than  about  seventy-eight 
feet,  and  all  the  time  approaching  nearer  and  nearer  to  one 
another,  as  they  were  going  in  the  same  direction  on  lines 
slightly  converging. 

While  then,  no  witness  has  said  such  a  train  of  cars  as  this, 
and  running  at  such  a  high  velocity,  could  not  be  heard  a  dis- 
tance of  seventy-six  feet,  and  as  the  weight  of  evidence  clearly 
is  that  for  most  of  the  distance  from  the  ravine  to  the  crossing) 
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the  cars  could  be  plainly  seen,  it  would  seem  to  follow,  that 
appellee  was  unusually  negligent  in  not  availing  of  his  sense 
of  sight  and  hearing,  though  the  bell  was  not  continuously  rung, 
or  the  whistle  sounded,  and  evinces  a  want  of  care  on  his  part, 
which  certainly  contributed  very  essentially  to  produce  the 
accident.  In  the  case  of  the  Peoria  Bridge  Association  v. 
Loomis.  20  111.  235,  which  was  a  case  of  injury  by  a  railroad 
train,  this  court  said,  "that  the  plaintiff  saw  and  heard  the 
locomotive,  he  had  time  and  opportunity  to  get  down  and  take 
his  horses  by  the  head,  as  prudent  men  do  every  day  when 
plowing  in  their  fields  on  the  approach  of  a  locomotive.  It  is 
required  of  them,  that  they  shall  put  themselves  to  some  little 
trouble  to  avoid  these  accidents.  Even  when  the  wagon  was 
pushed  on  to  the  railing,  some  of  the  witnesses  say  he  had  time 
to  get  out  and  save  himself.  He  did  not  attempt  to  do  any 
thing,  but  sat  in  his  wagon  wrapped  in  his  buffalo  skin,  whip- 
ping his  horses,  sawing  their  mouths  with  the  reins  and  bits, 
and  so  carelessly  and  unskillfnlly  managing  them,  as  to  have 
contributed  very  materially  to  produce  the  disaster." 

Now  if  appellee  both  saw  and  heard  the  train,  in  time  to 
prevent  the  collision,  it  was  his  duty,  while  the  railroad  must 
be  held  to  the  highest  degree  of  care,  to  have  taken  some 
measures  of  his  own  volition,  to  avoid  a  collision.  He  had  no 
right  to  run  recklessly  into  danger.'  Marshal  states,  when 
he  met  appellee,  about  half-way  between  the  crossing  and  the 
ravine,  his  team  was  in  a  walk,  and  when  he,  Marshal,  got  on 
the  bridge  over  the  ravine,  he  was  abreast  of  the  train.  James 
Karle  testifies  for  appellants,  that  they  were  six  or  eight  rods 
from  the  crossing  when  he  first  saw  the  team,  and  he  was  then 
ringing  the  bell ;  appellee  was  sixteen  or  eighteen  rods  from 
the  track ;  the  horses  continued  to  trot  until  they  came  to  the 
track ;  the  first  this  witness  saw  of  appellee  was  his  wagon 
and  himself;  his  horses  were  then  on  the  trot,  and  just  as  the 
witness  looked  out  of  the  window,  appellee  slapped  his  horses 
and  turned  and  looked  up.  From  his  seat  witness  could  have 
seen  the  horses  if  they  had  been  on  the  track  as  far  back  as 
the  ringing  post,  say  sixty  rods  ;  appellee  was  sitting  pretty 
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near  the  center  of  the  wagon,  a  little  to  the  front  perhaps,  on 
something  higher  than  the  box. 

Now  it  is  well  known,  and  needs  no  proof  to  establish  it, 
that  a  team  of  horses  can  usually  be  stopped  of  a  sudden,  in  a 
space  not  exceeding  their  own  length,  and  had  appellee  been 
disposed  to  use  ordinary  caution,  he  could  very  easily,  when 
ten  feet  or  less  from  the  track,  got  out  of  the  wagon  and 
secured  his  horses  until  the  train,  then  so  near,  had  passed.  Is 
it  not  quite  probable  from  the  testimony,  that  after  meeting 
Marshal,  appellee  saw  the  train,  and  thought  he  could,  by  some 
extra  exertion,  make  the  crossing  before  the  train  could  reach 
it,  not  knowing,  or  if  knowing,  not  remembering,  that  a  train 
at  thirty  miles  an  hour,  was  running  at  a  speed  ten  times  as 
great  as  his  own.  Filled  with  this  idea,  which  many  men 
before  him  have  entertained,  he  urged  on  his  team  by  a  free 
use  of  the  reins,  and  was  caught  by  the  train  the  moment  he 
touched  the  crossing,  There  is,  certainly,  an  appearance  of 
great  negligence  on  the  part  of  the  appellee,  but  a  majority 
of  the  court  do  not  choose  to  place  their  decision  on  this  ground, 
but  on  the  ground  of  excessive  damages. 

In  cases  quite  similar  to  this,  very  respectable  courts  have 
ruled  against  plaintiffs,  manifesting  the  same  degree  of  negli- 
gence, as  may  be  charged.  In  the  case  of  Steves  v.  The 
Oswego  and  Syracuse  R.  R.  Co.,  18  N.  Y.  (Court  of  Appeals) 
422,  the  only  omission  on  the  part  of  the  company,  was  to 
ring  the  bell  or  sound  the -whistle  as  required  by  law.  It  was 
in  proof  that  the  plaintiff,  by  the  exercise  of  the  most  ordinary 
care,  could  have  seen  and  heard  the  train ;  that  the  slightest 
attention  to  his  own  safety  was  all  that  was  required.  With 
his  sense  of  hearing  unobstructed,  he  might  have  heard  the 
train  long  before  it  approached  the  crossing,  and  in  abundant 
season  to  avoid  even  the  possibility  of  danger.  The  court  held, 
the  plaintiff  was  not  entitled  to  recover.  In  a  similar  case  in 
21  Barbour,  339,  Sheffield  et  al.  v.  The  Rochester  and  Syracuse 
R.  jR.  Co.,  the  decision  was  the  same;  and  so  in  the  case  of 
Brooks  v.  The  Buffalo  and  Niagara  Falls  R.  R.  Co.,  25  Barb 
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600,  it  was  held,  the  plaintiff  was  not  entitled  to  recover. 
These  cases  are  all  quite  like  this. 

We  come  now  to  the  consideration  of  the  damages  awarded 
on  this  evidence.  On  this  point  we  are  all  agreed.  We  are 
of  the  opinion,  the  evidence  justifies  no  such  verdict,  and  at 
"  first  blush,"  it  seems  outrageously  excessive,  and  the  result 
of  passion,  and  of  prejudice,  rather  than  of  cool  reflection. 

This  court  said,  in  the  case  of  Peoria  Bridge  Association  v. 
Loomis,  ante,  "  where  there  is  an  absence  of  proof  of  willful 
negligence  in  an  action  to  recover  for  personal  injuries,  and  no 
foundation  for  the  heavy  damages  awarded,  and  the  finding  of 
the  jury  manifests  feeling  and  prejudice,  a  verdict  will  be  set 
aside.  We  also,  in  that  case,  reiterated  a  familiar  principle, 
that  in  actions  for  personal  injury,  juries  may  give  exemplary 
or  punitive  damages  in  cases  of  willful  negligence  or  malice, 
but  it  is  requisite  such  a  case  must  be  made.  In  that  case  the 
plaintiff  had  received  serious  injuries,  his  wagon  was  destroyed, 
one  horse  killed  and  the  other  crippled,  yet,  as  the  evidence 
showed  that  the  plaintiff  was  himself  in  some  fault — that  negli- 
gence could  be  imputed  to  him,  this  court  held,  that  the  verdict, 
under  the  circumstances  proved,  manifested  feeling  and  preju- 
dice and  did  not  hesitate  to  set  it  aside  on  that  ground.  So  in 
the  case  of  the  C.  B.  and  Q.  R.  R.  Co.  v.  Paris,  18  111.  460, 
this  court  set  aside  a  verdict  rendered  against  the  company 
for  $1,000  for  putting  a  passenger  off  the  train  at  a  place  other 
than  a  regular  station,  on  the  ground  alone  of  excessive  dam- 
ages. So  in  the  case  of  the  Terre  Haute,  Alton  and  St.  Louis 
R.  R.  Co.  v.  Vanatta,  21  111.  188,  a  verdict  of  $1,000  for  the 
same  cause  was  deemed  excessive,  and  it  was  set  aside  for  that 
reason.  The  result  of  the  rulings  of  this  court  on  this  question 
may  be  summed  up  as  follows:  that  a  verdict,  in  a  case  of 
tort,  will  not  be  disturbed  unless  it  seems  probable,  from  the 
amount  of  the  damages  assessed,  that  the  jury  acted  under 
the  influence  of  prejudice  and  passion.  Schlencker  v.  Risley,  3 
Scam.  483 ;  C  B.  and  Q.  R.  R.  Co.  v.  Parks,  18  111.  460 ; 
Peoria  Bridge  Association  v.  Loomis,  20  id.  235  ;  Terre  LLaute, 
Alton  and  St.  Louis  R.  R.  Co.  v.  Yanatta,  21  id.  188. 
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The  most  that  can  be  urged  against  the  appellants  in  this 
case  is,  that  they  neglected  to  comply  with  two  plain  and  salu- 
tary laws,  one  which  required  them  to  ring  a  bell  or  sound  a 
whistle  for  eighty  rods,  continuously,  before  reaching  a  public 
road  crossing,  and  the  other,  neglecting  to  keep  up  the  required 
warning  board.  The  evidence  on  this  last  point  was  conflict- 
ing, several  witnesses  having  sworn  that  it  was  not  down  until 
after  the  accident  occurred,  while  others  testified  it  wTas  down, 
and  laid  up  against  the  fence  at  the  time  of  and  before  the 
accident.  The  jury  might  perhaps,  on  this  point,  have  found 
either  way.  Upon  the  other  point,  there  was  much  testimony 
going  to  show  the  bell  was  rung  and  the  whistle  sounded,  at 
intervals  at  least,  from  the  whistling  post  west  of  the  Back- 
bone, for  some  time,  and  the  whistle  sounded  some  rods  before 
the  collision  took  place.  But  this  imperative  demand  of  the 
law  was  not  fulfilled,  and  we  have  felt  inclined  to  hold,  in  view 
of  the  public  safety,  that  the  omission  shall  be  deemed  great 
negligence.  But  on  the  point  of  appellee's  carelessness,  his 
failure  to  exert  the  ordinary  caution  every  careful  man  is  bound 
to  exert,  to  save  himself  from  injury,  presents  a  circumstance 
well  calculated  to  weaken  the  claim  of  appellee  to  exemplary 
or  vindictive  damages.  We  cannot  shut  our  eyes  to  the  fact, 
that  for  several  rods  before  appellee  reached  the  crossing,  this 
train  was  in  sight  and  hearing,  running  on  a  plane  elevated  from 
three  to  five  feet  above  that  on  which  he  was  moving,  and  not 
eighty  feet  from  him,  for  a  considerable  distance.  We  cannot 
but  think,  appellee  could  have  prevented  the  sad  disaster,  had 
he  been  ordinarily  circumspect  and  cautious,  and  had  done 
what  many  farmers  do  every  day,  secure  the  horses  they  are 
using  on  the  approach  of  a  locomotive.  Good  policy,  as  well 
as  the  safety  of  all,  requires  that  all  reasonable  means  shall  be 
used  to  prevent  the  occurrence  of  such  accidents,  and  while 
railroad  companies  must  be  held  to  strict  accountability,  indi- 
viduals must  be  required  to  do  their  whole  duty.  We  hold,  it 
is  the  imperative  duty  of  persons  traveling  on  a  public  road, 
crossed  by  a  railroad  on  the  same  level,  to  use  all  the  faculties 
they  have,  on  approaching  the  crossing,  to  discover  a  train,  not 


1866.]  Chi.  and  Rock  I.  R.  R.  Co.  v.  McKean.  237 

Opinion  of  the  Court. 

only  by  listening  for  bell  or  whistle,  but  to  look  out  by  all 
means,  whether  there  be  a  warning  board  or  not  to  enjoin  that 
duty  upon  them.  They  must  use  all  reasonable  means  in  their 
power  to  prevent  accident,  for  an  accident  to  them  may  be  the 
deatli  of  many  innocent  persons  on  the  train,  who  can  have  no 
agency  in  producing  or  in  preventing  an  accident. 

It  surely  cannot  be  claimed  that  those  in  charge  of  this  train 
intended  to  injure  appellee.  Is  it  not  more  reasonable  to 
believe  appellee  thought  he  could  make  the  crossing  before  the 
train  reached  it  ?  Does  not  the  uncontradicted  testimony  of 
Karle  go  far  to  show  this  ?  If  so,  then  the  case  is  disrobed  of  its 
worst  feature,  and  a  different  measure  of  damages  should  have 
been  resorted  to  by  the  jury.  A  leaning  in  favor  of  an  injured 
party,  in  all  breasts,  is  neither  unnatural  nor  unexpected,  but 
it  may  be  carried  to  such  an  extent  as  to  do  great  injustice. 
Railroad  companies  everywhere,  in  every  country  where  they 
exist,  are  compelled  to  employ  such  men  to  manage  their  trains 
as  they  can  get;  they  must  take  men  as  they  are,  and  when 
providing  the  best  men  that  can  be  had,  it  would  seem  unrea- 
sonable to  punish  them  immoderately  for  a  neglect,  on  the  part 
of  their  employees,  of  a  statutory  duty,  even  if  it  could  be 
safely  affirmed  the  accident  was  wholly  occasioned  by  this 
neglect,  which  cannot  be  in  this  case.  These  roads  are  a  pub- 
lic necessity,  and  have  advanced  this  country  full  fifty  years  in 
the  path  of  progress,  and  however  much  we  may  be  disposed 
to  find  fault,  and  justly,  too,  with  the  management  of  many  of 
them,  still,  we  must  not  forget  that  many  of  the  accidents  for 
which  they  are  made  to  pay  heavy  damages,  may  have  been 
occasioned  by  the  negligence,  in  whole  or  in  part,  of  the  party 
complaining.  Cases  are  rare,  if  they  exist  at  all,  where  an 
engine  and  a  train  of  cars  have  been  destroyed  by  the  negli- 
gence of  an  individual  whose  stock,  running  upon  the  road, 
has  caused  the  accident,. that  the  railroad  company  has  recov- 
ered damages  for  the  injury,  while  cases  are  abundant  that 
individual  complaints  of  injuries  by  them  are  listened  to  with 
attentive  ear,  and  seldom,  if  ever,  go  unredressed.  This  is 
inseparable  from  the  nature  of  man,  and  furnishes  no  reason 
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why  those  companies  should  not  respond  fully  in  every  case 
properly  made  out  against  them. 

Descending  to  particulars,  in  this  case  it  was  proved  that 
appellee's  horses  were  both  killed,  and  they  were  worth  three 
hundred  or  three  hundred  and  twenty  dollars.  His  wagon, 
which  was  an  old  one,  had  one  wheel  destroyed  and  axle 
broken,  and  the  bed  or  box  slightly  injured,  and  one  of  the 
springs  of  the  seat  broken.  It  was  worth  seventy-five  .or 
eighty-five  dollars,  and  was  deteriorated  half  its  original  value 
by  the  injury.  The  harness  was  injured  to  the  extent  of 
twenty-five  dollars.  Expenses  for  medical  attendance  were, 
as  proved,  one  hundred  and  thirty-eight  dollars  and  fifty  cents, 
and  for  nursing,  at  three  dollars  per  day,  twenty-six  days, 
seventy-eight  dollars,  making  in  all  six  hundred  and  one  dol- 
lars and  fifty  cents,  as  follows :  For  property  destroyed  or 
injured,  three  hundred  and  eighty-five  dollars  ;  for  surgical 
attendance,  one  hundred  and  thirty-eight  dollars  and  fifty  cents ; 
for  nursing,  seventy-eight  dollars.  The  verdict  was  for  five 
thousand  eight  hundred  and  seventy-five  dollars,  leaving  ai 
solatium,  for  pain  and  suffering  and  loss  of  time,  and  the  per- 
manent injury  of  appellee,  the  sum  of  five  thousand  two  hun- 
dred and  seventy-three  dollars  and  fifty  cents ! 

In  the  case  of  jParks,  1 8  111.  460,  before  cited,  which  was  a 
verdict  for  one  thousand  dollars  for  putting  the  plaintiff  off 
the  train  at  a  place  not  the  regular  station,  this  court  said : 
"  For  putting  the  plaintiff  off  the  train,  at  a  place  not  allowed 
by  law,  a  technical  wrong  was  done  him,  for  which  he  had, 
undoubtedly,  a  right  to  bring  this  action,  and  to  recover  such 
damages  as  he  sustained  for  the  wrong  done  him.  The  jury 
allowed  him  one  thousand  dollars  for  those  damages.  We 
cannot  hesitate  to  say  that  the  damages  allowed  are  grossly, 
not  to  say  outrageously,  excessive,  although,  in  a  case  of  this 
kind,  this  court  will  interfere  with  a  verdict  with  great  reluc- 
tance, yet  we  will  not  hesitate  to  do  so,  when  it  is  apparent, 
at  first  blush,  that  the  jury  have  misapprehended  the  law  of 
the  case,  or  misunderstood  the  facts,  or  else  have  been  influ- 
enced by  their  passions  or  their  prejudices  rather  than  by  the 
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law  and  the  facts."  Again,  the  court  say:  "In  view  of  all 
these  circumstances,  can  any  impartial  and  unprejudiced  mind 
for  a  moment  tolerate  the  supposition  that  the  plaintiff  was 
entitled  to  one  thousand  dollars  damages,  when  by  his  own 
wrongful  act  he  had  subjected  himself  to  the  liability  of  being 
expelled  from  the  cars  rather  than  allow  a  friend  to  pay  it  for 
him  which  it  was  his  duty  to  have  paid,  and  the  only  real 
ground  of  complaint  which  he  has  is,  that  he  was  put  off  a 
short  distance  from  the  depot,  instead  of  at  the  depot  %  The 
very  statement  of  the  proposition  is  startling,  and  carries  con- 
viction to  the  mind  at  once,  that  the  jury  were  led  to  find 
their  verdict,  not  from  the  facts  alone,  and  the  law  as  applicable 
to  those  facts."  Again  the  court  say :  "  This  verdict  cannot 
on  principle  be  sustained.  To  uphold  it,  would  not  only  be 
doing  a  great  wrong  to  the  defendant  in  this  particular  case, 
but  as  a  precedent  would  be  doing  an  infinitely  greater  wrong 
to  the  community  who  might  suffer  by  it.  This  judgment  must 
be  reversed  and  the  cause  remanded,  upon  the  ground  alone 
that  the  damages  are  excessive." 

The  tort  in  this  case  was  of  a  character  entirely  different 
from  the  one  now  under  consideration,  and  we  quote  from  it 
merely  as  authority  to  show  what  an  appellate  court  will  do, 
on  the  question  of  excessive  damages  —  that  judgments  will 
be  reversed  on  that  ground  alone  whenever  it  shall  be  made 
to  appear  the  jury  may  have  been  under  improper  influences. 

In  Loomis*  case,  20  111.  235,  which  was  a  case  not  unlike 
this,  this  court  said :  "  The  rule  of  damages,  for  personal  injury 
inflicted  by  negligence,  is  loss  of  time  during  the  cure,  and 
expense  incurred  in  respect  of  it,  the  pain  and  suffering  under- 
gone by  the  plaintiff,  and  any  permanent  injury,  especially 
when  it  causes  a  disability  from  future  exertion,  and  conse- 
quent pecuniary  loss." 

In  HazzarcPs  case,  26  111.  373,  on  the  point  of  excessive 
damages  for  a  personal  injury  by  a  railroad  train,  this  court 
eaid,  "  that  the  amount  of  damages  depends  upon  the  nature, 
extent  and  permanency  of  the  injury ;  the  effect  it  has  pro- 
duced, and  is  likely  to  produce  upon  the  physical  condition  of 
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the  plaintiff;  his  pain  and  suffering  both  mental  and  physical, 
past  and  future ;  the  effect  it  has  upon  his  pecuniary  interests, 
both  as  regards  the  expense  occasioned  by  the  injury,  and  the 
effect  it  has  upon  his  business." 

The  injured  party  in  that  case  was  a  practicing  lawyer  in 
high  standing,  and  the  injury  was  a  displacement  of  the  ankle- 
bone.  This,  the  court  said,  though  painful  enough,  is  nothing 
to  the  loss  of  the  foot,  the  hand,  eye,  arm,  or  any  other  promi- 
nent limb,  but  no  loss  of  his  practice  was  shown  as  a  conse- 
quence of  the  injury,  nor  was  he  disabled  from  pursuing  his 
profession  with  the  same  ardor,  and  the  same  efficiency,  and 
with  the  same  profitable  results  as  theretofore.  And  we  further 
said,  the  true  view  to  take  of  the  amount  of  the  damages  in 
this  regard,  is,  "  how  much  are  his  professional  receipts  dimin- 
ished or  likely  to  be  diminished  by  the  accident  ?  Should  a 
person  whose  avocations  in  life  are  not  professional,  but  depend- 
ent for  success  on  the  free  use  of  all  his  limbs,  be  injured,  the 
proper  inquiry  in  such  case  would  be,  to  what  extent  is  he 
disabled?  If  a  carpenter,  blacksmith,  or  other  person  whose 
living  is  obtained  by  manual  labor,  should  be  crippled  in  his 
hand  in  so  far  that  it  detracts  from  his  powei  of  earning  his 
accustomed  livelihood,  so  far  should  the  jury  give  him  damages 
over  and  above  the  usual  damages  for  the  pain  and  suffering, 
medical  attendance,  loss  of  business  while  confined,  etc. ;  so 
with  every  other  profession  "  or  pursuit.  We  further  said,  "  for 
pain  and  suffering,  the  jury  would  have  a  right  to  be  liberal 
in  a  proper  case,  and  there  is  no  fixed  rule  by  which,  in  this 
estimate,  they  are  to  be  governed,  keeping  in  mind  all  the 
time,  that  though  they  may  give  damages,  they  must  not  be 
so  great  as  to  carry  with  them  the  appearance  of  being  the 
progeny  of  prejudice,  passion,  or  other  unworthy  motive." 

Allowing,  then,  great  but  reasonable  latitude  to  the  jury,  not 
only  to  compensate  the  injured,  but  to  punish  the  transgressors 
of  a  wholesome  public  law,  we  cannot  see  how  this  verdict  can 
be  retained.  Admitting  the  negligence  of  the  appellants  exceeds 
that  of  appellee,  the  injury  to  appellee  is  not,  by  any  means, 
great  in  degree.     It  is  not  like  the  loss  of  a  leg,  an  arm,  or  a 
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foot  even,  for,  without  the  toes  of  one  foot,  a  man  is  by  no 
means  incapacitated  to  earn  a  good  living  by  manual  labor, 
notwithstanding  what  Doctor  Lattimer  said.  Had  appellee 
lost  the  fingers  of  his  left  hand,  then,  indeed,  might  it  be  said 
'jo  was  unfitted  for  manual  labor,  but,  while  he  has  his  handa, 
it  cannot  be  truly  said  he  cannot  earn  his  living  by  manual 
labor.  What  were  the  pursuits  of  appellee?  What  was  his 
business  at  the  time  of  the  accident  ?  It  is  said  he  was  a  farmer, 
but,  as  no  one  said  he  owned  land,  we  infer  he  was  a  renter, 
and  it  was  proved  he  was  worth  from  one  to  two  thousand  dol- 
lars, and  kept  a  "  stable  horse,"  and  moved  about  with  him. 
The  inference  is  that  this  horse  and  team  were  the  bulk  of  his 
property.  Now,  it  is  very  apparent  that  the  last  named  branch 
of  business  can  be  quite  well  performed  by  a  man  who  has  been 
deprived  of  the  toes  of  one  foot,  and,  as  several  witnesses  stated, 
with  our  improved  agricultural  machines,  he  can  still  do  much 
farm  work,  and  it  is  absurd  to  say,  as  Dr.  Lattimer  testified, 
if  appellee  came  to  him  for  a  pension,  knowing  what  he  does 
of  his  foot,  he  would  state  he  was  wholly  disabled  from  getting 
a  support  by  manual  labor.  At  the  same  time  he  says  there 
are  many  things  he  could  do,  but  not  those  which  required 
much  walking.  The  inference  is  he  could  do  things  which 
required  some  walking,  and  could  do  any  amount  of  riding  if 
ulceration  of  the  toe  did  not  arise ;  but  the  danger  of  that,  he 
says,  is  not  very  great.  His  judgment  is  that  the  toe  will  heal, 
but  will  be  apt  to  break  out  again.  Dr.  Dunn  thinks  the 
injury  disables  him  two-thirds  as  a  farmer,  but,  if  he  should 
learn  a  trade  that  would  not  require  walking,  perhaps  it  would 
not  disable  him  to  any  great  extent.  If  he  should  walk  mod- 
erately, and  adapt  himself  to  some  sedentary  pursuit,  there 
would  be  liability  of  ulceration,  but  the  liability  would  not  be 
very  great. 

We  are  inclined  to  the  opinion,  from  the  testimony  of  Dr. 
iLolton,  who  attended  appellee  after  the  amputation,  that  bad 
surgery  may  have  iiad  not  a  little  to  do  with  his  present  unfor- 
tunate condition.  He  says,  with  all  tenderness  and  respect  fcr 
the  amputating  surgeon,  that  from  the  ulceration  and  condition 
16— 40th  III. 
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there  had  been  a  great  deal  more  sloughing  of  the  soft  parts 
than  had  been  anticipated  by  that  operator.  The  metatarsal 
bone  of  the  great  toe  was  naked,  so  far  as  the  flesh  was  con- 
cerned. He  does  not  think  his  foot  will  heal  unless  some  sur- 
gical attention  is  given  to  it.  If  it  was  amputated  at  the  Lead 
of  the  metatarsal  bone,  it  would  be  more  likely  to  heal.  This 
surgeon  further  says,  if  the  operation  he  has  indicated  should 
be  perfurmed,  he  thinks  his  foot  would  heal  up.  It  would  not 
impair  its  muscular  action.  If  it  should  heal  up,  he  could 
superintend  farming  as  well  as  ever,  and  plow  and  plant  corn 
and  rake  hay  as  they  do  now-a-days,  by  riding,  and  he  could 
haul  grain.  And  he  certainly  could  saw  and  cut  and  split 
wood,  feed  cattle,  attend  to  his  stallion,  and  do  many  useful 
things  about  a  farm,  all  which  show  he  is  neither  two-thirds 
disabled,  nor  any  thing  like  it. 

The  government  of  the  United  States,  lauded  everywhere 
as  a  just  and  generous  government,  and  by  no  means  afraid 
to  disburse  the  public  money  freely,  gives  to  its  mutilated 
soldiers,  to  those  who  have  lost  in  battle,  arms,  legs,  or  other 
useful  member,  about  three  hundred  dollars  a  year,  without 
regard  to  their  occupation,  and  in  the  worst  cases  of  disability. 
This  verdict  gives  appellee  a  small  fortune,  the  interest  on 
which,  at  legal  rates,  would  amount  to  near  six  hundred  dollars 
a  year,  and  he,  at  the  same  time,  able  to  attend  to  almost  all 
kinds  of  ordinary  business.     What  justice  is  there  in  it  ? 

The  legislature  of  this  State  have  declared,  if,  in  a  case  like 
this,  death  shall  ensue,  the  utmost  limit  of  recovery  recoverable 
by  the  next  of  kin,  made  a  widow  or  orphans  by  the  accident, 
shall  be  five  thousand  dollars.  These  damages  are  given  as 
compensation  for  the  actual  loss  of  one  whose  labor  contributed 
to  the  stay  and  support  of  his  widow  and  next  of  kin.  No  part 
of  it  is  given  as  solace.  What,  then,  must  be  thought  of  a  ver- 
dict giving  to  a  man  who  is  not  permanently  injured,  and  who, 
in  the  opinion  of  Dr.  Holton,  if  proper  surgical  treatment  is 
afforded  him,  will  not  be  seriously  disabled?  To  what  else  but 
to  passion  and  prejudice  could  the  verdict  be  attributed  ? 

In  Parks'  case,  this  court  said,  "  It  is  not  the  duty  of  courts 
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to  enforce  the  arbitrary  edicts  of  juries;  but  it  is  their  duty  to 
stand  firmly  and  fearlessly  between  the  party  and  the  jury 
whenever  it  is  manifest  that  the  party  has  been  made  a  victim 
to  their  prejudices.  In  this  class  of  cases,  great  latitude  should, 
no  doubt,  be  allowed  to  juries  in  their  estimate  of  damages,  but 
to  this  there  must  be  a  limit ;  and,  should  we  refuse  to  interfere 
in  this  case,  it  would  be  equivalent  to  saying  to  juries  in  all 
cases  of  this  kind,  we  will  shut  our  eyes  to  the  facts  of  the  case, 
and  let  you  work  your  will  with  all  parties  placed  in  your  hands. 
Now,  do  with  them  as  you  please,  we  will  not  interfere." 

We  accord  fully  in  these  sentiments  and  reiterate  them,  and 
with  the  most  anxious  desire  that  the  appellee  shall  receive  just 
compensation  for  the  injury  he  has  sustained,  we  must  say  the 
damages  awarded  are  out  of  all  character  as  compared  with 
the  injury,  done,  and  we  cannot  sanction  it.  At  first  blush,  it 
seems  to  be  the  result  of  passion  and  prejudice,  and  not  of  cool 
determination,  and  it  must  be  set  aside. 

This  is  not  a  case  of  a  mere  assessment  of  damages  upon  an 
undisputed  state  of  facts,  but  it  is  a  case  where  different  men 
might  very  honestly  draw  different  inferences  from  the  evidence. 
There  is,  as  we  repeat,  much  ground  for  believing  that  the  law 
was  complied  with  by  appellants,  and  still  stronger  ground  for 
the  belief  that  appellee  both  saw  and  heard  the  train  before  he 
reached  the  crossing,  which  considerations  should  have  had 
their  proper  influence  in  estimating  the  damages.  No  malice 
was  shown  or  pretended,  or  intentional  wrong.  In  a  case 
between  individuals,  where  one  wantonly  and  maliciously 
makes  an  assault  upon  another,  and  cuts  off  the  toes  of  his 
adversary's  foot,  but  not  designedly,  while  the  law  would  hold 
him  liable  for  the  whole  injury  consequent  upon  his  unlawful 
act,  no  jury  could  be  found  who  would  coolly,  and,  uninfluenced 
by  passion  or  prejudice,  give,  against  the  wrong-doer,  such  a 
verdict  as  this.  We  admit,  the  case  of  a  railroa^  train  running 
regardless  of  law,  demands,  at  the  hands  of  a  jury,  something 
more  in  the  way  of  damages,  than  a  mere  individual,  and  this 
for  the  protection  of  the  public ;  yet,  while  admitting  this,  we 
cannot  perceive  any  thing  in  this  case  that  should  call  down 
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the  vengeful  power  of  a  jury  against  a  party,  whose  omission  of 
duty  was  at  least  questionable,  and  in  favor  of  one  whose  own 
negligence  is  pretty  clearly  established.  We  think  justice 
requires  the  case  should  undergo  revision  by  another  jury. 

The  case  of  G.  B.  and  Q.  R.  R.  Go.  v.  Triplet,  38  111.  482, 
has  been  commented  upon.  We  desire  to  recall  nothing  said 
in  that  opinion.  This  case  differs  essentially  from  that,  in  the 
amount  of  negligence  shown  by  the  company,  in  the  fact  that 
the  person  killed  was  partially  deaf,  was  riding  in  a  covered 
buggy,  and  had  to  pass  through  a  cut  which  concealed  the  com- 
ing train,  and  the  train  itself  made  up  of  platform  cars  driven 
in  front  of  the  engine.  And  in  this  case,  grievous  and  fatal  as 
the  accident  was,  the  jury  allowed  but  one  thousand  dollars 
damages.  We  admit  most  fully,  that  every  traveler  on  a  high- 
way, crossed  by  a  railroad,  is  entitled  to  the  benefit  of  the 
signal  required  by  the  statute,  but  at  the  same  time,  we  can- 
not say,  that  a  party  who  could  both  see  and  hear  the  train  in 
time  to  avoid  it,  and  did  not  use  the  proper  means,  or  any 
means,  to  avoid  it,  should  have  vindictive  damages. 

The  judgment,  for  the  reasons  given,  must  be  reversed,  and 
the  cause  remanded  that  a  new  trial  may  be  had. 

Mr.  Chief  Justice  Walker,  and  Mr.  Justice  Lawrence  : 

We  concur  in  reversing  the  judgment  in  this  case,  on  the 
ground  that  the  damages  are  excessive.  We  think  justice 
requires  the  case  to  be  submitted  to  another  jury.  As  to  the 
relative  negligence  of  the  parties  we  express  no  opinion,  fur- 
ther than  to  say,  that  this  question  was  fairly  submitted  to  the 
jury  by  the  instructions,  and  if  the  verdict  had  been  for  a  rea- 
sonable sum,  we  should  probably  not  have  been  inclined  to 

disturb  it. 

Judgment  reversed. 
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Joseph  Stout 

v. 
Samuel  Oliver. 

Burden  of  proof — impeaching  a  judgment  for  fraud.  Where  a  r-^rty 
seeks  to  impeach  a  judgment  and  enjoin  its  collection,  on  the  ground  of  fr^'.  L, 
the  burden  of  proof  rests  upon  him  to  establish  it. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  complainant  in  the 
court  below,  to  vacate  a  judgment  obtained  by  the  defendant 
against  him,  at  the  November  Term,  1862,  of  the  Circuit  Court 
of  La  Salle  county.  On  the  hearing  of  the  cause,  the  court 
decreed  the  injunction  before  granted,  prohibiting  the  defend- 
ant from  enforcing  the  collection  of  his  said  judgment  against 
complainant,  to  be  perpetual,  and  also  ordered,  that  the  defend- 
ant pay  the  costs,  and  that  execution  issue  therefor.  From 
this  order  the  defendant  has  appealed  to  this  court.  The  facta 
in  the  case  are  fully  stated  in  the  opinion. 

Messrs.  Walker,  Brown  &  Rice,  for  the  appellant. 

Messrs.  Bushnell  &  Avery,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  does  not  sustain  the  allegations  in 
the  bill,  or  the  decree.  It  is  admitted  by  both  parties  that 
when  the  note  of  August  8, 1860,  for  $190.62  was  given,  there 
was  in  the  hands  of  Stout  a  note  formerly  given  to  him  by 
Oliver  for  about  forty  dollars,  and  the  real  question  in  this  case 
is,  whether  this  old  note  formed  a  part  of  the  consideration  of 
the  new  one  and  was  then  canceled,  or  whether  it  remained 
in  the  hands  of  Stout  as  evidence  of  an  independent  indebted- 
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ness.  It  is  further  admitted  by  the  pleadings,  that,  subsequently 
to  this,  a  note  from  Stout  to  Oliver  was  paid  by  two  smaller 
Dotes  taken  in  its  place,  running  to  one  Forrest,  who  afterward 
assigned  them.  Oliver  insists  that  these  two  new  notes  were 
given  in  place  of  the  note  for  $190.62,  and  that  therefore  the 
judgment  afterward  confessed  on  this  note  in  favor  of  Stout 
h\  Oliver's  attorney — in  fact  was  fraudulent.  Stout,  on  the 
other  hand,  insists  that  the  note  for  $40.50  had  been  renewed 
by  a  new  note  for  $97.00,  and  that  it  was  this  note  for  $97.00 
for  which  the  smaller  notes  were  given  and  made  payable  to 
Forrest.  Now,  in  determining  the  questions  whether  the  note 
for  $40.50  was  included  in  the  note  for  $190.62,  and  whether 
the  two  notes  given  to  Forrest  were  given  in  lieu  of  this  larger 
note,  which,  with  its  accruing  interest,  amounted  to  about  three 
hundred  dollars,  or  in  lieu  of  the  smaller  note,  alleged  by  Stout 
to  be  still  an  outstanding  debt,  and  to  amount  to  about  one 
hundred  dollars,  it  is  certainly  desirable  to  know  what  was  the 
amount  of  these  small  notes.  In  connection  with  such  facts  as 
are  admitted  by  the  pleadings  this  circumstance  might  be 
decisive  of  the  case.  But  on  this  point  the  record  before  us  is 
wholly  silent.  Nor  is  there  any  proof  which  supplies  its  place. 
The  only  evidence  preserved  in  the  record,  is  of  a  very  indefi- 
nite character,  and  relates  to  conversations  between  the  parties 
years  ago.  The  burden  of  making  a  clear  case  was  upon  the 
complainant,  who  alleges  fraud,  and  on  that  ground  seeks 
to  impeach  a  judgment  and  enjoin  its  collection.  It  was  easily 
in  his  power  to  show  the  amount  of  these  small  notes,  as  he 
alleges  in  his  bill  by  whom  they  are  owned,  and  that  one  of 
them  has  passed  into  judgment.  As  the  record  now  stands  the 
proof  is  insufficient.  The  decree  must  be  reversed  and  the  case 
remanded  with  leave  to  the  parties  to  take  further  evidence. 

Decree  reversed. 
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Newton  Dun  away 

v. 

The  School  Directors  of  District  No.  9,  Town  32, 

R.  3,  La  Salle  County. 

Grantor  —  acts  and  declarations  of — after  conveyance.  The  acts  and 
declarations  of  a  grantor  after  conveyance,  with  reference  to  fixing  the  bound- 
ary lines  of  the  conveyed  premises,  are  inadmissible  in  evidence  as  against  bii 
grantee. 

Appeal  from  the  Circuit  Court  of  La  Salle  county  ;  the  Hon. 
M.  E.  IIollister,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  George  C.  Campbell,  for  the  appellant. 

Messrs.  Bushnell  &  Ayery,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass  brought  by  the  school  direct- 
ors against  Newton  Dun  away,  before  a  justice  of  the  peace  of 
La  Salle  county,  to  recover  damages  for  tearing  down  a  fence 
claimed  to  be  on  the  "and  of  the  plaintiffs.  On  a  trial  before 
the  justice,  plaintiffs  recovered  a  judgment  for  one  dollar  and 
fifty  cents,  and  defendant  removed  the  cause  to  the  Circuit 
Court  of  La  Salle  county,  where  a  trial  was  had  before  the 
court  and  a  jury,  which  resulted  in  a  verdict  against  defendant 
for  ten  dollars.  A  motion  for  a  new  trial  was  entered,  which 
was  overruled  by  the  court,  and  a  judgment  was  rendered  on 
the  verdict,  to  reverse  which  this  appeal  is  prosecuted. 

The  school  directors  offered  no  evidence  of  title  to  the  prem- 
ises, but  proved  that  a  school-house  had  been  built  on  the  land 
while  it  belonged  to  Josiah  Scott.     It  appears  that  Scott  sold 
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the  land  to  Thomas  Dunaway,  in  December,  1857,  and  that 
Scott,  the  next  spring,  stepped  off  the  ground,  and  set  stakes 
indicating  the  boundaries  of  the  school-house  lot,  and  the  fence, 
which  appellant  tore  down,  was  built  on  the  line  then  fixed 
upon  by  Scott.  This  fence  was  outside  of  the  uncultivated 
land  around  the  school-house,  on  the  side  where  the  fence  was 
torn  down.  Scott  had  previously  cultivated  the  ground  at  the 
place  and  inside  of  this  fence.  When  it  appeared  in  evidence 
that  Scott  had  sold  the  tract  of  land  upon  which  the  house  was 
erected  before  he  fixed  the  boundary,  appellant  moved  to 
exclude  from  the  jury  the  evidence  as  to  what  Scott  did  and 
said  in  reference  to  the  boundary  after  he  had  sold  the  land, 
but  the  court  overruled  the  motion.  Dunaway  testified  that 
he  had  pointed  out  an  old  furrow,  up  to  which  Scott  had  culti- 
vated the  land,  as  the  line  upon  which  the  directors  could  build 
the  fence ;  but  the  fence  was  erected  outside  of  that  line. 

The  only  pretense  of  a  license  to  build  the  fence  where  they 
did,  was  from  the  acts  of  Scott  after  his  sale  to  Dunaway.  And 
how  he  could  give  such  a  license  to  the  directors  to  build  on  the 
land  of  Dunaway,  we  are  wholly  unable  to  comprehend.  That 
he  should  go  on  to  another  man's  land  and  trace  lines,  and 
authorize  persons  to  erect  fences  or  buildings  there,  could  not, 
on  the  plainest  principles  of  justice,  give  even  the  color  of 
right.  Nor  could  it  make  the  slightest  difference  that  he  was 
at  the  time  a  school  director,  as  the  duties  of  that  office  did 
not  require  him  to  appropriate,  on  his  own  motion,  lands 
belonging  to  another  person,  even  to  the  .audable  purpose  of 
education ;  nor  did  the  fact  that  he  had  previously  owned  the 
land,  confer  the  right.  His  acts  and  declarations  were  clearly 
inadmissible,  and  the  court  below  erred  in  not  excluding  them 
from  the  jury.  For  this  error  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded. 


Judgment  reversed. 
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The  Chicago  and  North-western  Railway  Company 

v. 
Albert  T.  Ames  et  al. 

1.  Carriers —  liability  for  loss  of  goods  by  a  delivery  to  the  wrong  person* 
Where  two  lots  of  live  stock  shipped  by  different  owners,  upon  a  railroad,  to 
the  same  consignee,  were,  by  a  mistake  of  the  clerk  in  the  office  of  the  station 
agent,  at  the  place  of  destination,  all  included  in  a  single  bill  of  charges  to 
one  of  the  shippers,  to  whom  both  lots  of  stock  were  delivered,  held,  that  the 
owner  who  thereby  lost  his  property,  could  recover  .from  the  company  its  value. 

2.  Interest — when  recoverable.  And  it  was  proper,  also,  that  he  should 
recover  interest  upon  such  value. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below, 
by  Albert  T.  Ames  and  Ambrose  D.  Turner,  against  the  Chicago 
and  North-western  Railway  company.  A  trial  resulted  in  a 
finding  and  judgment  for  the  plaintiffs.  The  defendant  there- 
upon took  this  appeal. 

The  facts  of  the  case  are  fully  presented  in  the  opinion  of 
the  court. 

Mr.  George  C.  Campbell,  for  the  appellant. 
Messrs.  Helm,  Taylor  &  Pence,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Chicago,  by  Albert  T.  Ames  and  Ambrose  D.  Turner, 
against  the  Chicago  and  North-western  Railway  company  as 
common  carriers,  for  a  failure  to  deliver  certain  cattle  and 
hogs,  intrusted  to  them  by  the  plaintiffs,  to  be  conveyed  from 
Belvidere,    in    Boone    county,    to    Chicago,    for   a   reasonable 
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reward,  and  to  be  there  delivered  to  John  Adams,  at  Sherman's 
yards,  South  Branch. 

It  seems  from  the  proof  in  the  cause,  the  agent  of  the  rail- 
way company,  at  Chicago,  delivered  this  property  to  one 
Garcelon,  and  it  happened  in  this  way :  Plaintiffs'  hogs,  sixty 
head,  were  put  in  car  No.  2057,  and  their  cattle,  nineteen  head, 
were  put  in  car  No.  34.  On  the  same  day,  a  lot  of  cattle  was 
received  by  the  railway  agent,  from  P.  J.  Garcelon,  to  be  for- 
warded to  the  same  yards  at  Chicago.  They  were  put  in  car 
No.  2058,  and  a  separate  bill  made  for  the  Chicago  office.  On 
their  arrival  at  the  Sherman  yards,  at  the  South  Branch,  the 
consignment  was  all  received  by  Adams,  with  a  bill  made  out 
by  the  clerk  of  the  company,  in  the  name  of  Garcelon,  as  the 
owner  of  both  hogs  and  cattle,  and  who  received  the  proceeds. 
The  mistake  originated  by  putting  the  two  consignments 
together  by  an  error  of  the  clerk.  Hatch,  the  station  agent  at 
South  Branch,  stated,  that  the  two  consignments  of  Garcelon 
and  appellees,  were  placed  together  on  the  bill  by  mistake  of 
the  clerk,  and  contrary  to  his  directions.  The  usual  bills 
accompanied  this  stock  from  Belvidere,  showing  different  con- 
signors' names,  and  it  was  by  mistake  of  the  clerk  in  the  station 
agent's  office,  that  but  one  bill  of  charges  was  rendered,  and 
that  to  Garcelon. 

It  is  shown  by  this  witness,  that  it  was  negligence  in  the 
railway  company's  clerk,  to  make  out  the  bill  of  charges  as 
he  did,  and  contrary  to  his  instructions.  Putting  the  two  con- 
signments together,  was  a  mistake  of  the  company's  clerk  by 
which  appellees  have  lost  their  property.  Common  justice 
would  say,  the  railway  company  should  answer  in  damages ;  it 
was  their  fault,  that  appellees  lost  their  property,  and  they 
should  pay  its  value.  It  was  admitted,  the  hogs  and  cattle 
were  of  the  value  of  $1,860  T2/o>  and  the  interest  on  that, 
would  be  $120  T90-V 

The  question  is  made,  should  interest  be  allowed  ? 

This  was  a  question  peculiarly  for  the  court,  sitting  as  a  jury, 
and  we  see  no  error  in  the  conclusion  to  which  it  arrived. 
Even   in    actions   of    trespass   for  seizing  personal   property,, 
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there  is  no  objection  to  allowing  interest  on  the  value  of  the 
goods  from  the  time  they  were  taken  from  the  plaintiff's 
possession.  Bradly  v.  Geiselman,  22  111.  494. 

On  every  principle  of  justice,  appellants  ought  to  be  held  to 
the  payment  of  interest  in  this  case,  they  having  been  so  very 
derelict  in  their  duty,  by  which  appellees  have  been  prevented 
from  receiving  and  enjoying  the  avails  of  the  property  intrusted 
to  appellants. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joel  H.  Wicker 

v. 

William  Gr.  Lewis  et  al. 

Lease — construction — liability  of  lessee  for  improvements  made  by  Ms  lessor. 
A  lease  of  store  rooms,  which  were  in  an  unfinished  condition,  provided,  that 
the  lessees  were  to  take  them  without  any  other  finish  than  certain  specified 
work  which  the  lessor  was  to  have  done,  and  "  all  other  work  that  may  be 
needed  or  desired  in  and  about  said  stores  is  to  be  made  and  done  by "  the 
lessees  "  at  their  own  expense."  The  meaning  of  this  latter  clause  is,  that 
the  lessees  were  to  have  done  whatever  work  might  be  needed  or  desired  by 
them,  at  their  own  expense.  It  did  not  mean  that  whatever  work  upon  the 
stores  the  landlord  might  consider  needful  or  desirable,  was  to  be  done  at 
the  cost  of  the  tenants. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  instituted  by  the  appellees 
against  the  appellant  in  the  court  below,  to  recover  the  sum  of 
$255.64  as  a  balance  due  them  upon  an  account  for  goods  sold 
and  delivered.  The  appellant  claimed  a  set-off  of  $549.  The 
cause  was  tried  by  a  jury,  who  found  a  verdict  for  $233.64,  for 
appellees,  being  the  full  amount  of  their  claim  less  $22.00. 
The  only  dispute  on  the  trial  as  to  the  correctness  of  the  appel- 


252  Wicker  v.  Lewis  et  al.  [April  T., 

Opinion  of  the  Court. 

lees'  account,  was  a  credit  claimed  by  the  appellant  of  $89.68, 
which  sum  was  remitted  by  the  appellees,  and  judgment  ren- 
dered for  $143.96. 

The  record  shows  that  in  the  fall  of  1864,  the  appellant  con- 
tracted for  the  erection  and  completion  of  a  block  of  four  stores, 
in  the  city  of  Chicago,  according  to  a  specific  plan  ;  that  the 
work  was  commenced  in  September,  1864,  and  completed  in 
March  or  April,  1865.  On  December  31,  1864,  before  the 
work  was  finished,  the  appellees  leased  the  stores  from  the 
appellant,  for  a  term  of  five  years.  The  lease  contained  a  cer- 
tain clause,  which  is  stated  in  the  opinion  of  the  court,  and 
upon  which  the  appellant  founded  his  claim  in  offset,  for  work 
and  materials  furnished  in  and  about  the  said  stores ;  and  the 
only  controverted  question  presented  by  the  record  is,  whether 
the  appellant  is  entitled  to  the  set-off  claimed  by  him. 

Messrs.  Waller,  Stearns  &  Copeland,  for  the  appellant. 

Messrs.  Fuller  &  Shepard,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  the  lease  from  Wicker  to  Lewis,  Page  &  Co.,  the  follow- 
ing clause  was  inserted : 

"  And  it  is  understood  and  agreed,  by  and  between  the  parti... 
hereto,  that  the  said  parties  of  the  second  part  (Lewis,  Page  & 
Co.)  are  to  take  the  said  stores  in  their  present  condition,  and 
without  any  other  finish  but  the  putting  in  of  two  falls,  one 
stairway,  one  water-closet,  and  one  gas-pipe  to  the  office,  which 
things  are  to  be  done  by  the  said  party  of  the  first  part ;  all 
other  work  that  may  be  needed  or  desired  in  and  about  said 
stores  is  to  be  made  and  done  by  the  said  parties  of  the  second 
part  at  their  own  expense." 

At  that  time  the  stores  were  completed,  except  the  floors  in 
the  basement,  and  the  four  items  enumerated  in  the  foregoing 
provision.     Subsequently,  Wicker's  architect  laid  these  floors 
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and  Wicker  paid  the  bill.     He  now  insists  that  the  amount  is 
chargeable  to  the  lessees. 

We  are  of  opinion  that  the  proper  construction  of  the  agree- 
ment is  that  given  to  it  by  the  Circuit  Court. 

The  lessees  could  not  have  compelled  the  landlord  to  lay  the 
basement  floor,  but,  as  he  voluntarily  did  it,  in  accordance  with 
his  own  architect's  plan,  and  without  any  agency, or  request,  or 
interference, on  the  part  of  the  appellees,  there  is  no  ground  for  . 
charging  them  with  the  cost.  The  undoubted  meaning  of  the 
last  clause  of  the  agreement  is,  that  they  were  to  have  done 
whatever  work  might  be  needed  or  desired  hy  them  at  their 
own  expense.  It  cannot  have  been  the  understanding  of  the 
parties  that,  whatever  work  upon  the  four  stores  the  landlord 
might  have  considered  needful  or  desirable,  was  to  be  done  at 
the  cost  of  the  tenants.  Such  a  construction  would  have  placed 
their  purse  wholly  at  his  discretion.  That  this  was  intended 
we  cannot  believe,  and  the  language  used  does  not  require  an 
interpretation  so  utterly  improbable. 

There  is  no  proof  in  the  record  that  the  tenants  either  needed 
or  desired  this  work  to  be  done. 

Judgment  affirmed. 


Robert  Hinman 

v. 

Michael  Kitterman. 

1.  Amendment  of  appeal  bond —  on  appeals  from  justices.  Under  oui 
statute  allowing  the  amendment  of  appeal  bonds  given  on  appeals  taken  from 
justices  of  the  peace,  almost  any  attempt,  made  in  good  faith,  to  execute  an 
appeal  bond,  requires  the  court  to  allow  such  amendments  as  will  obviate  the 
imperfections  complained  of. 

2.  Same  —  attaching  revenue  stamp.  So,  even  if  it  be  necessary  to  attach  a 
revenue  stamp  to  the  indorsement  of  the  justice  of  his  approval  of  an  appeal 
bond,  and  it  is  understood  not  to  be  required,  it  is  error  to  refuse  to  allow  it  u 
be  attached,  upon  objection  being  made  to  the  bond  because  of  its  absence. 
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Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
M.  E.  Hollister,  Judge,  presiding. 

This  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  Farwell  &  Herron,  for  the  appellant. 

Messrs.  Eckels  &  Kyle,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  originally  before  a  justice  of  the 
peace,  and  removed  to  the  Circuit  Court  of  Bureau  county  by 
appeal.  Appellee  in  that  court  entered  a  motion  to  dismiss 
the  appeal,  because  the  justice  of  the  peace  who  approved  the 
appeal  bond,  failed  to  attach  a  revenue  stamp  to  his  indorse- 
ment of  the  approval  of  the  bond.  Appellant  entered  a  cross 
motion  for  leave  to  amend  the  bond  by  annexing  a  stamp  ;  but 
the  court  overruled  the  cross  motion  and  dismissed  the  appeal. 
To  reverse  that  judgment  appellant  brings  the  case  to  this  court 
by  appeal,  and  assigns  for  error  the  overruling  of  his  cross 
motion  and  the  dismissal  of  his  appeal. 

Our  statute  regulating  proceedings  before  justices  of  the 
peace,  section  65,  p.  325,  R.  S.,  declares,  that  if,  on  the  trial 
of  any  appeal,  the  bond  shall  be  adjudged  informal  or  other- 
wise insufficient,  the  party  executing  the  same  shall  be  in  no 
wise  prejudiced  by  reason  of  such  informality  or  insufficiency  ; 
provided  he  shall  in  a  reasonable  time,  to  be  fixed  by  the  court, 
execute  and  file  a  good  and  sufficient  bond.  In  giving  a  con- 
struction to  this  provision,  it  has  been  held  that  almost  any 
attempt,  made  in  good  faith,  to  execute  an  appeal  bond,  requires 
the  court  to  allow  such  amendments  as  will  obviate  the  imper- 
fection. Even  if  a  revenue  stamp  can  be  held  necessary,  and 
we  learn  that  the  treasury  department  of  the  government  holds 
it  is  not,  still  the  party  executing  the  bond  could  not  be  pre- 
judiced, if  he  should  in  a  reasonable  time,  to  be  fixed  by  the 
court,  remove  the  objection  to  the  bond,  by  annexing  the  stamp. 
If  it  was  an  informality  only,  then  it  was  his  right  under  the 
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statute.  If  its  absence  rendered  the  bond  insufficient  then  his 
right  was  the  same.  In  this  case  appellant  offered  to  remove 
the  objection,  and  in  doing  so  he  brought  himself  within  the 
provisions  of  the  statute,  and  the  court  erred  in  overruling  his 
motion  and  in  dismissing  his  appeal.  The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Marine  Bank  of  Chicago 

v. 
James  H.  Ferry's  Administrators. 

1.  Note  teller  in  a  bank  —  Ids  authority.  The  functions  of  a  note 
teller  do  not  extend  to  the  erasure  of  the  name  of  one  of  several  makers  of  a 
note,  simply  upon  his  request. 

2.  Witness  —  competency  —  interest.  One  of  several  makers  of  a  promis- 
sory note  is  not  a  competent  witness  on  behalf  of  the  defendant,  in  a  suit 
against  one  of  his  co-makers,  because  of  his  liability  to  contribute. 

3.  Joint  and  several  instruments.  Under  our  statute,  a  promissory 
note  executed  by  several,  though  joint  in  form,  is  joint  and  several. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  Van 
H.  Higgins,  Judge,  presiding. 

The  Marine  Bank  of  Chicago  filed  in  the  County  Court  of 
Cook  county,  a  claim  against  the  estate  of  James  H.  Ferry, 
deceased,  founded  on  the  following  promissory  note : 

"  $1,700.00. 

Chicago,  July  22d,  1857. 
On  the  seventh  day  of  November  next  we  promise  to  pay 
the  Marine  Bank  or  order  seventeen  hundred  dollars,  for  value 
received.  Signed,  GEO.  W.  DAYENPORT, 

JAMES  H.  FERRY, 
H.  A.  JOHNSON." 
"  Indorsed,  D.  %$66.66.        Rec'd  Dec.  16,  '57. 

Ferry,      666.66.  "         "      "     "." 
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The  claim  was  allowed  in  the  County  Court,  to  the  amount 
of  $672.43. 

The  administrators  of  the  estate  of  Ferry  appealed  from  this 
order  to  the  Circuit  Court  of  Cook  county,  and  afterward,  by 
agreement  of  parties,  the  cause  was  removed  into  the  Superior 
Court  of  Chicago,  where  a  trial  was  had  before  the  court, 
without  a  jury. 

It  appears  from  the  testimony  of  Charles  G.  Linkfield,  who 
was  note  teller  in  the  Marine  Bank,  that  the  note  was  originally 
executed  by  Davenport,  Ferry  and  Johnson  ;  that  Davenport 
paid  on  the  note  the  sum  indorsed  thereon,  $566.66,  on  the 
16th  of  December,  1857,  and  then  requested  that  his  name 
should  be  erased  therefrom,  as  he  had  paid  one-third  of  the 
amount  for  which  it  was  given.  The  witness,  without  any 
authority,  other  than  ft  m  Davenport  himself,  then  erased  his 
name  from  the  note. 

After  this  testimony  was  given,  the  defendant  offered  in 
evidence  the  deposition  of  Davenport,  to  the  admission  of 
which  the  plaintiff  objected,  on  the  ground  that  Davenport 
was  interested  in  the  result,  and  a  party  to  the  contract  or  note 
sued  upon  in  this  case.  The  court  sustained  the  objection 
and  excluded  the  deposition,  to  which  decision  the  defendant 
excepted. 

The  object  and  tendency  of  the  testimony  of  Davenport, 
was  to  show  that  his  name  was  erased  from  the  note  by  the 
consent  of  the  bank. 

The  court  found  the  issues  and  rendered  a  judgment  for  the 
defendants,  and  the  plaintiff  thereupon  appealed. 

The  only  question  considered  by  the  court  is,  whether  Daven- 
port was  a  competent  witness. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellant. 

Mr.  E.  Van  Buren,  for  the  appelleen 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
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There  are  two  questions  presented  by  this  record.  The  first 
is,  as  to  the  competency  of  Davenport  as  a  witness  in  the  cause. 
The  other  is,  was  Davenport  legally  released  by  the  bank,  and 
did  this  release  operate  to  discharge  the  other  makers  of  the 
note  ?  The  appellees  maintain  the  affirmative  of  both  these 
propositions. 

We  are  of  opinion  that  Davenport's  deposition  was  inadmis- 
sible, he  being  interested  because  liable  to  contribute  unless 
discharged.  Outside  of  his  testimony,  there  is  no  proof  that  he 
stipulated  for  his  release  when  he  paid  one-third  of  the  note, 
even  if  he  could  have  done  so  legally. 

The  erasure  of  his  name  from  the  note,  was  done  at  his 
request,  and  without  any  authority  by  the  clerk  who  did  it. 
His  functions  did  not  extend  to  any  acts  of  that  character.  The 
want  of  authority  is  sworn  to  by  both  the  cashier,  Spink,  and 
the  note  teller,  Linkfield,  who  made  the  erasure. 

Davenport  not  having  been  released,  consequently  the  other 
makers  of  the  note  are  not,  and  as  the  note  is  joint  and  sev- 
eral by  our  statute,  it  is  competent  for  the  bank  to  resort  to 
either  for  payment.  The  judgment  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


John  Schneider 

v. 

David  Seely. 

1.  Supreme  Court — rendering  final  judgment  there.  When  a  verdict  is 
too  large,  and  a  remittitur  is  entered,  notwithstanding  which  a  judgment  was 
entered  for  the  full  amount,  if  there  is  no  other  error  requiring  the  cause  to  be 
remanded,  perhaps  a  judgment  for  the  true  amount  might  be  rendered  in  the 
Supreme  Court. 

2.  Evidence — concerning  the  delivery  of  goods  to  servants  of  the  buyer — 
whether  written  orders  necessary.  Where  a  party  sells  goods  to  another,  with 
the  understanding  that  the  buyer  is  to  send  for  them  as  he  wants  them,  and 
the  seller  is  to  let  the  buyer's  men  have  them,  it  is  not  necessary  that  the 
goods  delivered  to  the  buyer's  men,  should  be  delivered  upon  written  orders,  to 
render  the  buyer  liable 
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3.  If  lie  verbally  authorized  them,  or  if  after  the  goods  were  procured,  he 
sanctioned  it,  or  if  he  had  given  the  seller  a  general  authority  to  let  his  men 
have  goods,  it  was  sufficient. 

4.  So  in  a  suit  between  the  parties,  involving  the  question  as  to  the  quan- 
tity of  goods  delivered,  it  was  held  competent  for  the  seller  to  prove  what 
goods  he  had  delivered  to  the  buyer's  men,  leaving  it  to  the  jury,  under 
instructions,  to  say  whether  they  were  delivered  in  such  a  manner  as  to  make 
him  liable 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

This  was  an  action  of  trover  brought  in  the  Circuit  Court  by 
David  Seely  against  John  Schneider  for  the  alleged  conversion 
of  eight  hundred  and  fifty-two  "flour  barrels. 

It  appears  that  the  plaintiff  had  purchased  of  the  defendant 
some  lots  of  ground,  under  a  parol  agreement,  which  he  was  to 
pay  for  by  delivering  flour  barrels,  at  forty  cents  apiece,  at  the 
defendant's  mill.  It  was  also  agreed  the  plaintiff  should  pay 
an  old  flour  account  of  a  small  amount  in  the  same  way.  After 
the  delivery  of  some  of  the  barrels,  the  defendant  refused  to  let 
the  plaintiff  have  any  more  flour  upon  credit.  It  was  finally 
agreed,  however,  that  the  plaintiff  should  have  flour,  from  time 
to  time,  as  he  should  send  for  it,  and  the  defendant  was  to  let 
his  men  have  it.  When  the  plaintiff  had  delivered  a  certain 
number  of  barrels  he  demanded  a  deed  for  the  land  he  had  pur- 
chased, which  the  defendant  refused  to  give  him  until  he  should 
fulfill  his  contract  by  delivering  enough  barrels  to  pay  for  the 
flour. 

Thereupon,  the  plaintiff  brought  this  suit.  Pending  the 
trial,  the  defendant  offered  to  prove  that  he  had  delivered  flour 
to  the  plaintiff's  men,  as  it  was  understood  he  should,  but  the 
plaintiff  objected,  on  the  ground  that  there  was  no  proof  that 
the  men  had  written  orders  from  him  to  get  the  flour.  The 
court  sustained  the  objection  and  excluded  the  evidence,  to 
which  the  defendant  excepted.  The  trial  resulted  in  a  verdict 
against  the  defendant  for  $412.06.  Pending  a  motion  for  a 
new  trial,  the  plaintiff  entered  a  remittitur  of  $37.50 ;    the 
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court  refused  the  motion  for  a  new  trial,  and  entered  judgment 
for  the  whole  amount  of  the  verdict. 

The  defendant  thereupon  took  this  appeal,  and  now  insists 
that  the  judgment  is  for  too  large  an  amount,  and  that  the 
court  erred  in  refusing  to  allow  him  to  prove  what  quantities 
of  flour  he  had  delivered  to  the  plaintiff's  men. 

Mr.  Charles  Wheaton,  for  the  appellant. 

Mr.  R.  G.  Montony,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  verdict  in  this  case  it  is  admitted  was  for  too  large  a 
sum.  A  remittitur  was  entered,  but  judgment  was  neverthe- 
less rendered  for  the  full  amount.  If  this  were  the  only  error, 
perhaps  we  might  render  the  judgment  here  for  the  true 
amount ;  but  there  is  another  ground  on  which  a  new  trial 
must  be  granted.  It  was  important  to  the  defendant  to  show 
on  the  trial  how  much  flour  the  plaintiff  had  received  from  his 
mill.  The  defendant  proved  by  his  miller  an  arrangement 
between  the  parties,  by  which  the  plaintiff,  who  was  sending 
flour  barrels  to  the  mill,  was  to  send  for  the  flour  as  he  wanted 
it,  and  the  witness  was  to  let  his  men  have  it.  The  defendant 
then  proposed  to  prove  how  much  flour  had  been  delivered  to 
the  men,  but  the  plaintiff  objected,  unless  it  was  shown  the 
men  had  orders  from  him  for  the  flour.  The  court  sustained 
the  objection.  The  proof  should  have  been  admitted,  and  the 
jury,  under  the  instructions  of  the  court,  should  have  been 
allowed  to  pass  upon  the  question  whether  the  flour  furnished 
plaintiff's  men  was  procured  by  them  with  the  consent  of  the 
plaintiff,  under  the  arrangement  made  between  the  parties.  It 
was  proven  that  the  flour  was  delivered,  and  delivered  to  plaint- 
iff's men,  and  if  they  had  been  authorized  by  him  to  get  it, 
he  would  be  chargeable.  It  was  not  necessary  to  have  a  writ- 
ten order.  If  he  verbally  authorized  them,  or  if,  after  the 
flour  was  procured,  he  sanctioned  it,  or  if  he  had  given  the 
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defendant  a  general  authority  to  let  his  men  have  flour,  it  was 
sufficient.  These  were  all  matters  for  the  jury.  The  court 
should  have  permitted  the  defendant  to  prove  how  much  flour 
was  in  fact  delivered,  and  then  have  left  it  to  the  jury,  under 
instructions,  to  say  whether  it  was  delivered  in  such  a  manner 
as  to  make  the  plaintiff  liable. 

Judgment  reversed. 


Milton  0.  Higgins 

v. 
Benjamin  F  Crosby. 


1.  Conveyance  by  feme  covert  in  another  State.  A  deed  executed  by 
husband  and  wife,  in  another  State,  for  the  land  of  the  wife,  after  the  10th  of 
September,  1845,  and  prior  to  the  22d  of  February,  1847,  would  not  pass  the 
estate  of  the  wife  in  the  land,  as  during  that  period  we  had  no  statute  which 
authorized  a  feme  covert,  residing  out  of  this  State,  to  convey  her  property. 

2.  Sa.me — what  estate  would  pass.  The  only  estate  which  would  pass  by 
such  a  deed,  to  the  grantee,  would  be  the  estate  by  the  curtesy  held  in  the 
land  by  the  husband. 

3.  Limitation — against  what  character  of  estate  the  statute  will  run.  The 
act  of  1839,  which  provides  that  possession  of  land  and  payment  of  taxes  for 
seven  years,  under  the  proper  circumstances,  will  bar  a  recovery,  is  a  limita- 
tion law  ;  and  the  statute  may  run  and  the  bar  become  complete  against  all 
persons  having  a  present  right  of  possession,  whether  it  be  the  holder  of  an 
estate  in  fee,  for  life  or  for  years. 

4.  But  the  statute  cannot  run  against  a  reversioner  or  remainderman  dur- 
ing the  existence  of  the  prior  estate,  because  during  that  time  he  has  no  right 
of  entry. 

5.  So  where  husband  and  wife  executed  a  deed  for  land  of  the  wife,  under 
such  circumstances  that  the  fee  in  the  wife  did  not  pass  to  the  grantee,  but 
only  the  estate  by  the  curtesy  held  by  the  husband,  it  was  held,  that  while  the 
statute  would  run  against  the  estate  held  by  the  grantee  under  his  deed,  which 
was  an  estate  for  the  life  of  his  grantor,  the  husband,  it  could  not  run  against 
+.he  estate  in  fee  remaining  in  the  wife,  during  the  existence  of  such  life  estate. 
No  right  of  entry  would  accrue  to  the  wife  until  the  life  estate  ceased  to  exist, 
and  the  statute  could  not  begin  to  run  against  her  until  her  right  of  entry  did 
accrue.     See  also,  Shortall  v.  Hinckley,  31  111.  219. 
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6.  Same — who  should  pay  taxes.  It  is  the  duty  of  a  person  holding  a  life 
estate  in  lands  to  pay  the  taxes  thereon  during  the  existence  of  his  estate,  and 
he  can  acquire  no  rights  under  the  limitation  law  by  discharging  that  duty. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Hurd,  Booth  &  Kramer,  for  the  appellant 

Messrs.  Borden  &  Spafford,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  brought  by  plaintiff  in  error, 
in  the  Superior  Court  of  Chicago,  against  defendant  in  error, 
for  the  recovery  of  a  lot  in  the  city.  The  parties  claim  title 
from  a  common  source.  It  appears  that  Ann  Wright,  on  the 
22d  of  December,  1863,  conveyed  the  premises  in  controversy 
to  plaintiff  in  error.  It  likewise  appears  that  she,  together  with 
her  husband,  William  Wright,  executed  a  deed  of  conveyance 
-  if  the  land  to  Elizabeth  Eogers,  on  the  10th  day  of  February, 
1847.  Mrs.  Rogers,  on  the  6th  day  of  December,  1855,  con- 
veyed the  premises  to  defendant  in  error.  Soon  after,  Mrs. 
Rogers  purchased,  and  she  went  into  the  actual  possession  of 
the  lot,  and  so  held  it  until  her  sale  to  defendant  in  error,  and 
that  he  took  actual  possession,  and  continued  in  such  possession 
from  his  purchase  until  this  suit  was  brought ;  that  he  and  his 
grantor  paid  all  taxes  legally  assessed  on  the  premises  during 
the  time  they  were  severally .  in  possession.  They  thus  had 
actual  possession  and  payment  of  taxes  under  color  of  title  con- 
curring for  nearly  eighteen  years.  It  also  appeared  that,  when 
the  land  was  conveyed  to  Mrs.  Wright,  and  at  the  time  she  and 
her  husband  conveyed  the  land  to  Mrs.  Rogers,  she  was  a  mar- 
ried woman ;  that  he  died  about  three  years  and  a  half  before 
this  suit  was  brought ;  that,  of  the  marriage  of  Wright  and  his 
wife,  there  was  issue,  born  alive,  capable  of  inheriting  from  Mrs. 
Wright. 
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The  deed  from  Wright  and  wife  to  Mrs.  Rogers  having  been 
executed  out  of  this  State,  after  the  10th  day  of  September, 
1845,  and  before  the  22d  day  of  February,  1847,  it  was  without 
legal  authority.  During  that  period  we  had  no  statute  which 
authorized  a  feme  covert,  residing  beyond  the  limits  of  the 
State,  to  convey  her  property,  and  this  deed  consequently  did 
not  pass  the  fee.  It  follows  that,  under  the  law  as  it  then 
existed,  Mrs.  Rogers  only  acquired  the  life  estate  held  by 
Wright  by  the  curtesy,  and  only  became  a  tenant  for  the  life 
of  Wright,  Mrs.  Wright  holding  the  reversion  in  fee.  This, 
then,  presents  the  question  whether  the  statute  can  run  against 
a  reversioner  so  as  to  toll  the  entry. 

There  is  no  dispute  that  possession  and  payment  of  taxes, 
under  claim  and  color  of  title  for  seven  successive  years,  will 
bar  a  recovery  in  all  cases  where  there  is  a  present  right  of  pos- 
session during  the  period  for  which  the  statute  is  required  to 
run  and  its  requirements  are  performed.  The  act  of  1839  has 
been  repeatedly  held  by  this  court  to  be  a  limitation  law,  and 
it  can  only  be  sustained  upon  that  ground.  And  it  is  believed 
to  be  universally  true  that  the  bar  of  the  statute  can  never  be 
invoked,  unless  the  party  against  whom  it  is  sought  to  be  used 
has  had  the  opportunity  of  asserting  his  right  during  the  statu- 
tory period.  If  the  right  is  of  such  a  character  that  a  party  is 
not  entitled  to  make  an  entry,  the  statute  can  never  run.  It 
can  only  begin  after  the  right  to  enter  has  accrued.  Where  the 
title  sought  to  be  defeated  by  the  bar  is  a  reversion  or  a  remain- 
der, the  holders  of  such  titles  have  no  right  of  entry,  and,  hav- 
ing none,  they  are  guilty  of  no  laches  in  failing  to  make  an 
entry,  or  in  asserting  the  right.  Such  titles  are  not  present 
and  existing  rights  of  possession,  but  only  a  present  interest, 
with  a  future  right  of  possession.  It  would  be  unprecedented 
to  hold  that  a  right  of  entry  was  barred  where  such  a  right  had 
never  accrued.  A  party  cannot  be  prejudiced  by  the  non-asser- 
tion of  a  right  that  does  not  exist. 

It  is  certainly  true,  however,  that  the  statute  may  run,  and 
the  bar  become  complete,  against  an  estate  for  life,  or  for  a 
term  of  years,  as  in  such  cases  the  right  of  entry  is  a  present 
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existing  right.  But  in  such  cases  when  the  particular  estate  is 
spent,  the  bar  falls  with  that  estate,  and  the  right  of  entry 
then  accrues  to  the  remainderman  or  reversioner,  and  then,  and 
not  till  then,  the  statute  begins  to  run  against  him.  And  he 
must  have  the  same  period  within  which  to  assert  his  title,  as 
was  had  by  the  owner  of  the  particular  estate.  In  this  case 
the  bar  was  complete  against  Wright  in  his  life-time,  but  until 
his  death  it  did  not  commence  to  run  against  his  wife  who  held 
the  reversion.  During  the  life  of  her  husband  she  could  not 
have  maintained,  at  any  time  after  the  conveyance  to  Mrs. 
Rogers,  any  action  for  the  recovery  of  the  premises,  and  she 
would  have  been  a  trespasser  had  she  made  an  entry,  and  could 
have  been  ejected  from  the  premises. 

It  is  however  urged,  that  Mrs.  Wright  had  the  power  at 
any  time  during  the  coverture  to  pay  the  taxes,  and  to  thus 
stop  the  running  of  the  statute ;  that,  had  she  done  so  once 
in  seven  years,  she  could  have  prevented  the  bar  of  the 
statute.  It  is  a  sufficient  answer  to  this  position  to  say  that 
it  was  the  legal  duty  of  the  tenant  for  life  to  pay  the  taxes,  and 
by  discharging  that  duty  he  could  acquire  no  rights  against 
plaintiffs  in  error.  Had  the  duty  devolved  on  her  then  it 
would  have  more  the  appearance  of  plausibility.  Had  the 
owner  of  the  life  estate  neglected  the  duty,  she,  being  a  feme 
covert,  would  have  had  the  right  when  she  became  sole  to 
redeem  the  land  from  any  sale  for  taxes  which  might  have 
resulted  from  the  neglect.  The  facts  of  this  case  do  not  pre- 
sent a  bar  to  a  recovery  by  plaintiff  in  error,  and  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 
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Ransler  Baker 

v. 
James  L.  Hunt. 

1.  Covenant  for  title  —  construction.  A  deed  of  conveyance  contained 
this  covenant :  that  the  grantors  "  for  them — ,  heirs,  executors  and  administra- 
tors, do  covenant,  grant,  bargain  and  agree  to  and  with  the  party  of  the  second 
part,  his  heirs  and  assigns,  that  at  the  time,"  etc.,  they  were  well  seized  and 
had  good  right  to  convey.  It  was  held,  the  word  "them"  should  be  read 
"  themselves."     It  was  the  covenant  of  the  grantors,  and  not  of  their  heirs,  etc. 

2.  Same  —  requisites  of  a  covenant  to  bind  heirs.  The  words  "  heirs,  execu- 
tors and  administrators  "  of  the  grantor,  in  such  a  covenant,  are,  under  our 
statute,  surplusage,  and  it  is  unnecessary  to  insert  them  in  order  to  bind  them, 
on  the  principle  recognized  by  our  statute,  that  the  heir  is  bound  for  all 
demands  against  his  ancestor  to  the  extent  of  the  real  estate  which  he  may 
inherit,  whether  they  are  manifested  by  covenants  against  the  ancestor  or 
otherwise. 

3.  Same  —  covenants  of  seizin  and  of  good  right  to  convey.  Covenants  of 
seizin  and  of  good  right  to  convey,  made  by  the  grantor  in  a  deed,  are  cove- 
nants in  presenti,  and  if  the  covenantor  had  no  title,  they  are  broken  so  soon 
as  made. 

4  Burden  op  proof — inaction  on  a  covenant  of  seizin.  The  burden  of 
proof  lies  upon  the  defendant  to  show  title  in  himself,  in  an  action  brought 
for  a  breach  of  the  covenant  of  seizin. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Barge  &  Fouke,  for  the  appellant. 

Mr.  James  K.  Edsall,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  brought  to  the  Circuit  Court 
of  Lee  county,  by  James  L.  Hunt  against  Ransler  Baker,  for 
breach  of  a  covenant  of  seizin  and  good  right  to  convey  in  a 
deed,  and  a  verdict  and  judgment  for  the  plaintiff. 
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In  the  court  below  the  defendant  objected  to  reading  the 
deed  in  evidence,  on  the  ground  of  variance  from  the  one 
declared  on.  In  the  declaration  it  was  alleged  that  the  defend- 
ant, for  himself,  his  heirs,  executors,  etc.,  covenanted  that  he 
was  well  seized,  etc.,  while  the  deed  produced  in  evidence  con- 
tained only  this  covenant,  "that  the  party  of  the  first  part,  for 
his  heirs,  executors,  etc.,  covenanted." 

There  is  some  obscurity  in  the  meaning  of  the  deed  intro- 
duced in  evidence.  The  covenants  in  the  deed  are,  that  Baker 
and  wife,  party  of  the  first  part,  for  them — ,  heirs,  executors  and 
administrators,  do  covenant,  grant,  bargain  and  agree  to  and 
with  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
that  at  the  time  of  the  sealing  and  delivery  of  the  deed,  they 
were  well  seized  of  the  premises,  etc.,  in  fee  simple,  etc.,  and 
had  good  right  to  sell  and  convey  the  same,  etc. 

These  covenants  are  somewhat  obscure,  but  we  think  are 
susceptible  of  being  made  clear.  The  word  "  them  "  should 
be  read  "  themselves."  The  following  words,  "  heirs,  execu- 
tors and  administrators,"  are,  under  our  statute,  surplusage,  and 
it  is  unnecessary  to  insert  them  in  order  to  bind  them,  on  the 
principle  recognized  by  our  statute,  that  the  heir  is  bound  for 
all  demands  against  his  ancestor  to  the  extent  of  the  real  estate 
which  he  may  inherit,  whether  they  are  manifested  by  cov- 
enants against  the  ancestor  or  otherwise.  Scates'  Comp.  543. 

The  covenants  in  this  deed  are  the  covenants  of  appellant, 
and  not  of  his  heirs,  administrators  or  executors,  and  such  a 
construction  must  be  placed  upon  them  by  the  court  as  to  give 
them  effect ;  and  reading  them  as  we  do,  and  as  we  think  we 
are  compelled  to  do,  they  mean,  and  were  designed  to  mean, 
that  Baker  was  well  seized,  had  good  right  to  convey,  that  the 
premises  were  free  from  incumbrances,  and  that  he  would  for- 
ever warrant  and  defend  the  title  to  them. 

The  covenants  differ  essentially  from  those  in  the  case  of 
Rufner  v.  MoConnel  et  al.,  14  111.  168,  upon  which  appellant 
seems  to  rely.  In  that  case  the  covenant  was  by  McConnel 
and  wife  and  Yan  Syckle  and  wife,  that  their  heirs,  executors, 
etc.,  would  warrant  and  defend  the  title,  not  that  they  would, 
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and  the  court  correctly  held  that  no  action  could  be  maintained 
against  the  covenantors  during  their  life-time.  The  remedy  for 
the  breach  was,  by  the  very  terms  of  the  deed,  postponed  until 
the  death  of  the  covenantors.  The  covenants  in  question  are 
covenants  in  presenti,  and  if  the  covenantor  had  no  title,  they 
were  broken  so  soon  as  made.  Brady  v.  Spurck,  27  111.  482. 

The  other  and  remaining  point  made  by  appellant  is,  upon 
whom,  in  an  action  brought  on  a  covenant  of  seizin,  the  bur- 
den of  proof  rests. 

It  seems  to  us,  the  authority  he  has  cited  from  Rawle  upon 
covenants  of  title,  settles  that  question.  That  authority,  as 
quoted  by  appellant,  says,  that  a  vendor,  who  has  given  a  cov- 
enant of  seizin,  can  be  called  upon,  at  any  time,  after  the 
execution  of  the  deed,  and  at  the  caprice  of  his  covenantee, 
to  make  out  a  perfect  title  affirmatively,  p.  57.  Of  course, 
then,  the  burden  of  proof  rests  upon  the  covenantor.  The 
covenantee  is  not  required  to  prove  a  negative.  The  grantor 
and  covenantor  is  bound  to  show  that  he  was  seized  in  fee,  at 
the  time  of  executing  the  deed,  if  that  issue  is  made,  as  it  was 
b}7  the  pleadings.  As  this  court  held,  in  the  case  of  Brady  v. 
Spurck,  ante,  the  covenant  of  seizin  is  a  covenant  in  presenti, 
and  if  the  grantor  had  no  title,  it  was  broken  so  soon  as  made. 
Of  course,  then,  it  is  an  affirmative  covenant,  and  the  party 
breaking  it,  must  establish  it, — the  onus  is  upon  him. 

The  rule  is  well  settled  that  the  burden  of  proof  lies  upon 
the  defendant  to  show  title  in  himself  in  an  action  brought  for 
a  breach  of  the  covenant  of  seizin.  1  Greenl.  on  Ev.  §  74  ; 
Abbot  v.  Allen  et  al,  14  Johns.  247.  A  grantor  in  such  a  deed 
has  no  right  to  shift  the  responsibility  from  himself,  by  impos- 
ing it  on  the  grantee  to  aver  and  prove  at  his  peril  any  particu- 
lar outstanding  title.  The  grantor  must  prove  the  title  was  in 
him.  He  holds  the  affirmative.  In  this  case,  the  proof  offered 
by  appellee  made  a  strong  prima  facie  case  against  the  appel- 
lant, and  he  did  not  rebut  it.  He  showed  no  conveyance  from 
Landon,  the  patentee. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Seth  H.  Redmond 

v. 

George  T.  Bedford  et  al. 

1.  Award — its  requisites.  There  must  be  reasonable  certainty  in  an  award 
to  render  it  conclusive  upon  the  rights  of  parties. 

2.  Same — effect  of  a  simple  reversal  of  an  award  by  the  committee  of  appeals 
in  the  Board  of  Trade  of  Chicago.  A  simple  reversal  by  the  committee  of 
appeals  of  an  award  made  by  the  committee  of  arbitration,  decides  nothing, 
merely  leaving  the  parties  to  the  submission  where  they  stood  before ;  and 
such  proceedings  constitute  no  bar  to  a  suit  by  one  of  the  parties  against  the 
other,  in  reference  to  the  matter  in  dispute. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Goudy  &  Chandler,  for  the  plaintiff  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error  to  recover  the  value  of  a 
quantity  of  oats  alleged  to  have  been  shipped  to  the  defendants 
as  commission  merchants,  and  to  have  been  sold  by  them.  The 
defendants  pleaded  the  general  issue,  and  a  special  plea  setting 
forth  in  substance,  that  the  matter  in  controversy  had  been,  by 
agreement  between  the  parties,  submitted  to  the  arbitrament 
of  the  committee  of  arbitration  of  the  board  of  trade,  in  the 
city  of  Chicago ;  that  that  committee  had  made  an  award 
requiring  the  defendants  to  pay  the  plaintiff  for  the  oats ;  that 
the  defendants  had  appealed  to  the  committee  of  appeals  of 
the  board,  and  that  that  committee  had  awarded  "  that  the  said 
award  and  decision  of  the  aforesaid  arbitrators  so  as  aforesaid 
appealed  by  the  said  defendants  was  erroneous,  and  should  be, 
and  was  in  all  things,  reversed  by  the  said  committee  of  appeals." 
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There  was  a  demurrer  to  this  plea.  The  demurrer  was  over- 
ruled and  judgment  was  given  against  the  plaintiff  for  costs, 
and  he  brings  the  record  here,  assigning  for  error  the  overrul- 
ing of  the  demurrer.  The  defendant  in  error  has  filed  no 
argument.  Various  objections  are  alleged  to  the  plea,  but  we 
deem  it  necessary  to  consider  but  one.  It  is  clear  that  the  so- 
called  award  of  the  committee  of  appeals  decides  nothing.  It 
simply  reverses  the  finding  of  the  committee  of  arbitration; 
leaving  the  parties  where  they  stood  before.  It  may  have 
reversed  that  award  for  some  technical  reason,  or  because  the 
committee  of  appeals  thought  the  committee  of  arbitration 
allowed  the  plaintiff  too  much.  They  do  not  decide  that  he  is 
entitled  to  nothing.  They  do  not  determine  the  rights  of  the 
parties,  but  merely  decide  that  the  award  of  the  inferior  com- 
mittee shall  not  stand.  If  they  had  intended  to  award  that  the 
plaintiff  should  not  receive  any  thing  from  the  defendant  for 
the  oats,  they  should  have  so  found.  There  must  be  reasonable 
certainty  in  an  award  to  render  it  conclusive  upon  the  rights  of 
parties.  We  are  wholly  unable  to  determine  from  this  award 
whether  the  committee  of  appeals  intended  to  decide  that  the 
plaintiff  had  no  claim  whatever  against  the  defendant.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Abraham  Musick 

v. 

The  People  of  the  State  of  Illinois. 

1.  Challenging  grand  jurors— practice  governed  by  the  common  law.  In 
this  State,  the  common  law  governs  as  to  the  time,  manner  or  causes  for  which 
grand  jurors  may  be  challenged. 

2.  Same — of  the  right  of  challenge,  and  by  whom.  The  common  law  practice 
is,  that  grand  jurors  may  be  challenged  for  cause,  and  if  the  party  waives  the 
right  to  challenge  the  array,  or  if  no  cause  exists  for  such  challenge,  any  per- 
son charged  with  crime,  and  which  is  likely  to  come  before  that  body  for 
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action,  has  the  right  to  challenge  any  person  as  a  grand  juror  for  any  sufficient 
cause. 

3.  Same — ground  of  challenge.  The  court  are  inclined  to  the  opinion,  that 
under  the  practice  in  this  State,  the  expression  of  an  opinion  by  a  grand  j  uror, 
that  the  accused  was  guilty,  forms  no  ground  of  challenge. 

4.  Same — time  within  which  cJiallenge  must  be  made.  But  even  if  such  an 
expression  of  opinion  were  ground  of  challenge,  the  objection  should  be  taken, 
as  in  the  case  of  a  petit  juror,  before  the  grand  juror  has  taken  the  oath. 

5.  Petit  jurors — competency.  The  fact  that  a  petit  juror  belongs  to  an 
association  whose  object  is  to  detect  crime,  is  no  disqualification. 

6.  Larceny  of  horses,  etc.,  when  committed  prior  to  act  of  1865,  under 
what  law  punished — repeal  of  statutes.  The  act  of  February  15,  1865,  amenda- 
tory of  the  sixty-second  section  of  the  chapter  in  the  Revised  Statutes,  entitled 
"  Criminal  Jurisprudence,"  and  increasing  the  punishment  of  persons  convicted 
"  of  the  larceny  of  any  horse,  mare,  colt,  mule  or  ass,"  did  not  operate  to  repeal 
the  law  thus  amended. 

7.  So  that  where  a  person  was  indicted  for  the  larceny  of  a  horse  before  the 
passage  of  the  act  of  1865,  it  was  held,  that  he  could  be  legally  tried  and  con- 
victed after  the  passage  of  that  act,  and  would  be  punished  under  the  law  as 
it  stood  before  it  was  amended. 

8.  Same — construction  of  act  of  1865.  The  amendatory  act  of  1865,  does 
not  operate  upon  offenses  committed  prior  to  its  passage. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  John.  M.  Scott,  Judge,  presiding : 

On  the  10th  day  of  April,  1863,  an  indictment  was  returned 
into  the  Circuit  Court  of  Logan  county,  against  Abraham 
Musick,  charging  him  with  the  larceny  of  a  horse. 

Subsequently,  the  cause  was  removed,  upon  change  of  venue, 
into  the  Circuit  Court  of  McLean  county,  where  a  trial  was 
had  at  the  December  Term,  1865,  resulting  in  a  verdict  of 
guilty.  A  new  trial  was  granted,  and  upon  a  second  trial,  at 
the  March  Term,  1866,  the  defendant  was  again  found  guilty. 
A  second  application  for  a  new  trial  was  refused,  and  the 
prisoner  was  sentenced  to  imprisonment  in  the  penitentiary  for 
one  year,  the  term  fixed  by  the  verdict  of  the  jury.  The  cause 
is  brought  to  this  court  upon  writ  of  error.  Other  proceedings 
in  the  cause,  upon  which  the  assignment  of  errors  is  principally 
based,  appear  in  the  opinion  of  the  court. 
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Messrs.  Williams  &  Burr,  for  the  plaintiff  in  error. 
Mr.  C.  Blanchard,  State's  Attorney,  for  the  people. 

Mr.  Chief  Justice  Walker   delivered   the  opinion  of  the 

Court : 

This  was  a  prosecution  for  larceny.  This  record  discloses  the 
fact  that  plaintiff  in  error,  had  been  recognized  for  his  appearance 
at  the  Circuit  Court,  and  was  in  attendance  according  to  the 
exigencies  of  his  recognizance.  That  on  the  opening  of  the  court 
below,  on  the  morning  of  the  fifth  day  of  the  term  to  which 
the  recognizance  was  returnable,  the  attorney  of  plaintiff  in 
error  entered  a  motion  to  have  the  grand  jury  brought  to  the 
bar  of  the  court  for  the  purpose  of  having  it  purged  of  members 
who,  it  was  alleged,  had,  before  hearing  the  evidence,  expressed 
the  opinion  that  accused  was  guilty  of  the  charge.  That  the 
attention  of  the  court  was  afterward  called  to  the  motion,  but, 
being  otherwise  engaged,  it  was  not  then  taken  up  ;  and  before 
a  hearing  was  had  the  grand  jury  came  into  court  for  the  pur- 
pose of  making  presentments,  and  after  they  were  polled, 
the  motion  was  called  up  and  after  arguments  were  heard,  the 
court  inquired  oi  the  foreman  whether  the  grand  jury  had 
acted  in  the  case,  and  was  informed  they  had  and  were  ready 
to  report  a  bill,  and  thereupon  the  court  overruled  the  motion, 
to  which  exceptions  were  taken. 

Our  statute  has  made  no  provision  in  regard  to  the  time, 
manner  or  causes  for  which  grand  jurors  may  be  challenged. 
In  this  respect  the  practice  obtains  as  it  was  at  the  common 
law.  We  have  therefore  to  look  to  that  source  for  the  rules 
governing  such  cases.  By  a  reference  to  authorities  it  will  be 
seen,  that  this  question  has  been  seldom  presented  to  courts  for 
determination.  But  the  authorities  all  agree,  that  grand  jurors 
may  be  challenged  for  cause,  as  well  as  petit  jurors.  The  prac- 
tice is,  that  if  the  party  waives  the  right  to  challenge  the  array, 
or  if  no  cause  exists  for  such  challenge,  any  person  charged 
with  crime,  and  which  is  likely  to  come  before  that  body  for 
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action,  has  the  right  to  challenge  any  person  returned  as  a 
grand  juror,  for  any  sufficient  cause. 

But  the  time  when  this  right  must  be  exercised,  is,  perhaps, 
not  quite  so  well  settled.  A  careful  examination  of  the 
adjudged  cases  and  the  general  rules  of  practice  applicable  to 
the  challenge,  does  not  seem  to  remove  all  difficulty  in  deter- 
mining this  question.  At  the  common  law  the  practice  seems  to 
be,  that  if  a  disqualified  person  was  returned  as  a  grand  juror, 
as,  if  he  were  an  alien,  a  villein,  or  one  convicted  of  crime,  any 
person  under  prosecution  in  the  court,  before  he  is  indicted 
may  challenge  such  persons,  or  other  persons  returned  at  the 
request  of  the  prosecution,  or  persons  not  returned  by  the 
proper  officers.  2  Hawk.  PI.  C.  295,  ch.  25,  sec.  16 ;  3  Bac. 
Abr.  725,  Tit.  Juries  A. ;  2  Burn's  Just.  694.  But  we  have 
not  been  able  to  find  that  the  courts  of  Great  Britain 
have  ever  allowed  the  expression  of  the  opinion  by  a  grand 
juror  that  the  prisoner  was  guilty,  to  be  ground  of  chal- 
lenge. 

But  in  this  country  the  current  of  authorities  seems  to  be  in 
favor  of  allowing  it  to  be  sufficient  ground  of  challenge.  In 
New  York,  previous  to  the  statute  on  the  subject,  such  was 
allowed  to  be  a  good  exception  before  indictment  found.  Peo- 
ple v.  Jewett,  3  Wend.  314.  And  the  same  was  held  in 
Pennsylvania.  Commonwealth  v.  Clark,  2  Browne,  235.  And 
in  Indiana,  it  was  held,  that  exceptions  may  be  taken  to  the 
qualification  of  a  grand  juror  at  any  time  before  the  indict- 
ment is  found.  Janes  v.  The  State,  2  Blackf.  47T.  But  in 
Massachusetts,  in  the  case  of  Commonwealth  v.  Tucker,  8  Mass. 
286,  it  was  held,  that  it  was  not  cause  of  challenge  to  a  grand 
juror  that  he  had  originated  the  prosecution.  In  this  case  the 
objection  was  taken  before  the  juror  was  sworn,  but  it  was  dis- 
allowed and  the  juror  sworn.  In  Alabama,  in  the  case  of  The 
Slate  v.  Clarissa,  11  Ala.  57,  it  was  held,  that  the  grand  jury 
connot  be  required  to  expurgate  themselves  of  any  supposed 
interest  or  bias  at  the  instance  of  one  in  jail,  expecting  to  be 
indicted ;  but  it  is  there  held,  that  the  objection  must  be  taken 
by  plea  in  abatement  of  the  indictment. 


272  Musick  v.  The  People.  [April  T., 

Opinion  of  the  Court. 

When  it  is  remembered,  that  under  our  practice  an  indict- 
ment may  be  preferred  on  the  information  of  any  two  members 
of  the  grand  jury  without  being  sworn  as  witnesses,  or  on  the 
oath  of  one  only,  we  cannot  see  how  they  could  be  challenged 
for  having  formed  and  expressed  an  opinion  of  the  prisoner's 
guilt.  If  that  could  be  done,  then,  under  our  practice,  the 
accused  could,  by  challenge  of  such  jurors,  prevent  a  rinding  in 
that  mode,  as  the  jurors  having  knowledge  of  facts  sufficient 
to  warrant  an  indictment,  would  certainly  entertain  the  belief 
of  his  guilt.  We  are  rather  inclined  to  the  opinion,  that  this 
forms  no  ground  of  a  challenge  to  a  grand  juror;  but  if  it 
does,  the  objection  should  be  taken,  as  in  the  case  of  a  petit 
juror,  before  he  has  taken  the  oath.  State  v.  Rickey,  5  Halsted, 
83.  Otherwise  great  inconvenience  and  delay,  if  not  an  obstruc 
tion  to  the  administration  of  justice,  might  ensue.  And  such 
was  the  rule  adopted  in  the  trial  of  Colonel  Burr,  but  the 
exception  in  that  case  was  to  the  manner  in  which  the  jury 
had  been  selected,  and  illustrates  the  practice  in  such  pro- 
ceedings. 

It  is  also  urged  as  a  ground  of  reversal,  that  a  number  of  the 
petit  jurors  belonged  to  an  association  organized  for  the  pur- 
pose of  detecting  and  prosecuting  horse  thieves.  Plaintiff 
challenged  them  for  that  cause,  but  the  court  refused  to  allow 
the  exception.  All  persons  have  the  right  to  be  tried  by  a 
fair  and  impartial  jury,  and  the  mind  of  each  of  its  members 
should  be  free  from  bias  or  prejudice.  But  does  the  fact  that 
persons  belong  to  an  association  whose  object  is  to  detect 
crime,  raise  a  presumption  that  they  are  prejudiced  against  a 
person  charged  with  a  criminal  offense;  or  that  they  would  not 
be  able  to  give  him  a  fair  and  impartial  trial  ?  We  think  that 
it  raises  no  such  presumption. 

In  one  sense,  all  persons  living  under  a  civilized  form  of  gov- 
ernment are  members  of  such  an  association.  The  very  object 
of  all  government  is  to  protect  individuals  in  their  rights,  and 
to  punish  persons  who  invade  such  rights.  And  every  citizen 
who  pays  a  tax  contributes  money  to  aid  in  convicting  persons 
guilty  of  crime ;  and  all  persons  are  liable  to  be  compelled  to 
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devote  time  to  effect  the  same  end.  It  is  for  this  that  jurors 
and  witnesses  are  required  to  attend  courts  of  justice.  One 
juror  admitted  that  he  was  prejudiced  against  persons  guilty 
of  stealing  horses,  but  not  more  so  than  against  persons  who 
committed  other  crimes.  In  making  this  admission,  we  do  not 
perceive  that  he  differs  from  other  honest  men,  and  we  think 
that  these  facts  did  not  disqualify  him  from  serving  on  the  jury. 
Had  he  stated  that  he  believed  accused  was  guilty,  or  that  he 
entertained  a  prejudice  against  him,  it  would  have  been  other- 
wise. There  was  no  error  in  allowing  the  juror  to  sit  in  the 
case. 

Nor  can  we  say  that  the  evidence  fails  to  sustain  the  verdict. 
It  has  been  submitted  to  two  juries  with  a  similar  result.  And, 
from  an  attentive  examination  of  all  the  evidence  in  the  case, 
we  believe  that,  if  the  case  were  submitted  to  still  another, 
the  finding  would  not  be  changed,  if  they  should  regard  its 
weight.  We  are  of  the  opinion  that  it  warranted  the  verdict, 
and  that  the  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial. 

It  is  likewise  insisted  that  the  conviction  is  without  law  ;  that 
the  larceny,  if  committed  at  all,  was  in  June,  1860 ;  that  the 
punishment  for  the  crime  of  which  plaintiff  in  error  was  con- 
victed was  not  less  than  one  nor  more  than  ten  years'  confine- 
ment in  the  penitentiary  by  the  law  then  in  force ;  that  the  act 
of  1865  altered  the  punishment  and  increased  it,  without  any 
saving  clause,  as  to  offenses  committed  before  the  passage  of 
that  law,  which  fixed  the  time  at  not  less  than  three  nor  more 
than  twenty  years.  It  is  urged  that  the  latter  act  operated  as 
a  repeal  of  the  former,  and  hence  there  was  no  law  in  force  for 
the  punishment  of  this  offense,  even  if  plaintiff  in  error  was 
guilty. 

The  act  of  1865  does  not,  in  terms,  purport  to  repeal  the  for- 
mer law.  Nor  does  it  purport  to  operate  upon  offenses  already 
committed.  Nor  do  we  think  a  fair  interpretation  of  its  pro- 
visions can  be  held  to  have  that  effect ;  but  it  operated  upon 
subsequent  offenses.  And  inasmuch  as  the  accused  was  only 
convicted  and  sentenced  to  one  year's  confinement  in  the  peni- 
18 — 40th  III. 


274  Paullin  v.  Hale.  [April  T., 

Syllabus.        Opinion  of  the  Court. 

tentiary,  it  is  manifest  that  he  was  tried  under  the  old  law. 
He  cannot  therefore  complain.  Had  his  sentence  been  for  a 
longer  period  than  that  fixed  by  the  Criminal  Code  of  1845, 
then  the  conviction  would  have  been  wrong.  Or  had  the  act 
of  1865  repealed  the  former  law,  the  judgment  would  have 
been  equally  erroneous ;  but  we  think  it  was  repealed  neither 
in  terms  nor  by  implication. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Daniel  Paullin 

v. 
T.  Judson  Hale. 

1.  Limitation  law  of  1839  —  whether  it  may  be  invoked  to  recover  posses- 
sion temporarily  abandoned.  While  it  is  true  that  the  second  section  of  the 
limitation  act  of  1839  cannot  be  used  as  a  sword,  unaccompanied  by  possession, 
yet  when  the  benefit  of  the  bar,  under  the  statute,  has  once  been  acquired,  the 
right  of  possession  thereby  attaches  to  the  occupant  and  remains  with  him, 
even  if  he  temporarily  leaves  the  possession,  and  enables  him  to  recover  the 
possession  as  against  all  persons  as  to  whom  his  bar,  if  set  up  in  defense,  would 
have  been  available.     This  is  the  effect  of  all  limitation  laws. 

2.  Instructions.  It  is  proper  to  refuse  instructions  which  have  no  appli- 
cation to  the  case. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  T.  G.  Frost,  for  the  appellant. 

Mr.  L.  Douglas,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  in  the  Knox  Circuit  Court, 
brought  by  T.  Judson  Hale  against  Daniel  Paullin,  to  recover 
the  possession  of  a  certain  tract  of  land  in  that  county.     The 
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cause  was  tried  at  the  February  Term,  1866,  and  resulted  in  a 
verdict  for  the  plaintiff,  that  he  was  seised  in  fee  of  the  prem- 
ises in  controversy.  A  motion  for  a  new  trial  was  made  by 
the  defendant,  which  was  overruled,  and  exception  taken,  and 
judgment  entered  on  the  verdict,  from  which  judgment  Paul- 
lin appeals  to  this  court,  and  assigns  for  error  the  refusal  of 
the  court  to  give  instructions  asked  by  him,  numbered  six, 
seven  and  eight,  and  in  overruling  the  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  question  presented  by  the  record,  and  argued  elaborately 
by  counsel,  is,  as  to  the  construction  proper  to  be  given  to  the 
second  section  of  the  limitation  law  of  1839. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff,  to 
maintain  the  issue  on  his  part,  introduced  a  deed  from  John 
Tilson,  Jr.,  to  Adele  Egligrey,  and  a  conveyance  from  her  to 
the  plaintiff  for  the  premises  in  dispute.  Tilson's  deed  was 
dated  September  22,  1830,  and  recorded  on  the  24th  of  that 
month.  The  deed  fi  om  his  grantee,  Egligrey,  to  the  plaintiff, 
was  dated  January  17,  185T. 

The  plaintiff  proved  the  payment  of  all  the  taxes  by  Egli- 
grey, assessed  against  the  land  for  the  years  1S42,  1843,  1844, 
1845,  1846,  1847,  1848  and  1849.  It  was  also  proved  by  one 
Conger,  a  witness  for  the  plaintiff,  that  he  knew  the  land  well, 
and  that  he  broke  for  plaintiff,  in  July,  1858,  about  twenty-one 
acres,  and  before  that  time  the  land  had  been  vacant  and  unoc- 
cupied ;  was  raw  prairie ;  was  all  fenced  in  the  summer  of 
1858  by  Hale  ;  a  three-board  fence  was  built  on  the  west,  north 
aiid  east  lines  of  the  land ;  on  the  south  it  was  joined  to  wit- 
ness' brother's  fence,  and  thus  inclosed  the  quarter  section  ; 
plaintiff  occupied  the  land  from  July,  1858,  to  March  or  April, 
1862,  by  himself  and  tenants;  it  was  used  a  part  of  the  time 
as  pasture ;  plaintiff  had  a  crop  of  wheat  on  the  adjoining 
north-west  quarter ;  all  the  boards  were  taken  away  in  March 
or  April,  1862,  and  a  part  of  the  posts;  from  fifty  to  one  hun- 
dred posts  on  the  north  line,  and  nearly  all  the  posts  of  the 
east  fence  were  not  taken.     In  February,  1864,  one  Drinkle 
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put  a  small  building  on  the  land  for  the  defendant,  about  ten 
by  twelve,  of  rough  boards,  running  up  and  down,  and  with  a 
board  roof.  It  was  occupied  by  defendant's  family  a  short 
time.  In  the  spring  following  two  acres  were  broke  adjacent 
to  this  shanty,  and  in  1865  it  was  nearly  all  broke,  and  a  new 
house  built  on  it  by  the  defendant.  The  land  was  not  used, 
cultivated  or  occupied  from  the  time  the  fence  was  taken  away 
up  to  the  time  the  defendant  built  the  shanty.  The  posts 
remained  there  until  defendant  took  possession. 

The  defendant  then  read  to  the  jury  a  patent  from  the  United 
States  to  William  Barnes,  dated  June  25,  1818 ;  a  deed  from 
Barnes  to  Joseph  Johnson,  dated  November  4,  1818 ;  a  deed 
from  Joseph  Johnson  to  William  Thomas,  dated  April  8,  185G, 
and  a  deed  from  Thomas  to  the  defendant,  dated  March  22, 
1864,  for  the  same  premises.  The  defendant  admitted  he  was 
in  possession  of  the  land,  and  this  was  all  the  evidence. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions, which  the  court  refused,  to  which  defendant  excepted: 

"  6.  If  the  jury  find  upon  the  evidence  that  the  defendant 
has,  by  a  regular  chain  of  conveyances  from  the  government 
down,  proved  title  and  ownership  in  him,  at  the  commencement 
of  this  suit,  then  by  such  proof  all  presumption  of  title  in  the 
plaintiff  arising  from  the  fact  of  prior  possession  for  a  less 
period  than  seven  years,  is  subverted  and  overthrown  by  such 
proof  of  title,  and  the  defendant  in  that  case  is  entitled  to  a 
verdict,  and  this  too  although  they  should  find  that  the  plaint- 
iff was  first  in  possession  and  that  he  had  not  abandoned  pos- 
session at  the  time  the  defendant  entered." 

"  7.  The  defendant  in  ejectment  has  a  right  to  show  title  out 
of  the  plaintiff." 

"  8.  If  title  has  been  proved  out  of  the  plaintiff  he  cannot 
recover." 

The  argument  on  both  sides  has  been  confined  chiefly  to  the 
second  section  of  the  limitation  law  of  1839,  the  appellant  con- 
tending that  under  a  proper  construction  of  that  section,  a  party 
who  has  complied  with  its  provisions,  and  who  having  color  of 
title  made  in  good  faith  to  vacant  and  unoccupied  land,  and 
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has  paid  all  taxes  thereon  for  seven  successive  years,  cannot 
maintain  an  action  of  ejectment  against  the  true  owner  in  pos- 
session and  oust  him  therefrom. 

This  is  undoubtedly  true,  as  this  court  decided  in  Harding  v. 
Butts,  18  111.  507,  but  it  is  not  the  case  now  before  us.  One 
important  element  has  been  omitted  from  the  theory  of  the 
appellant,  and  that  is,  possession  of  the  premises,  by  the  party 
holding  the  color  and  paying  the  taxes.  This  fact  brings  this 
case  directly  within  the  doctrine  of  the  case  of  Hinchman  v. 
Whetstone,  23  111.  190.  In  the  first  cited  case,  the  party  had 
never  been  in  possession,  in  the  last  he  had,  and  he  recovered 
on  this  prior  possession  against  the  holder  of  the  paramount 
title. 

Ever  since  the  case  of  Newland  v.  Marsh,  19  111.  376,  it  has 
been  the  settled  law  of  this  court,  that  this  second  section 
cannot  be  used  as  a  sword,  unaccompanied  by  possession,  and 
to  that  rule  we  intend  to  adhere.  But  since  the  decision  of 
the  Hinchman  case,  we  regard  it  as  equally  the  settled  law, 
that  where  the  benefit  of  the  bar,  under  the  statute,  has  once 
been  acquired,  the  right  of  possession  thereby  attaches  to  the 
occupant  and  remains  with  him,  even  if  he  temporarily  leaves 
the  possession,  and  enables  him  to  recover  the  possession  as 
against  all  persons  as  to  whom  his  bar,  if  set  up  in  defense, 
would  have  been  available.  This  is,  and  has  ever  been,  the 
effect  of  all  limitation  laws.  Until  the  owner  of  the  color  of 
title  has  united  actual  possession  to  the  color  and  to  the  pay- 
ment of  taxes,  he  is  in  no  position  to  invoke  the  aid  of  the 
second  section,  because  that  section  cannot  become  constitu- 
tionally operative  until  the  person  invoking  its  aid  has  acquired 
actual  possession.  Then,  for  the  first  time,  it  properly  becomes 
a  limitation  law.  But  when  these  three  things  have  concurred, 
then  all  the  incidents  of  any  other  limitation  law  follow,  one 
of  which  is  admitted  to  be  the  right  to  recover  a  possession 
temporarily  abandoned  by  the  person  who  has  acquired  the 
benefit  of  the  bar.  These  principles  have  become  rules  of 
property  throughout  this  State,  and  from  them  we  do  not 
intend  to  depart. 
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This  case  falls  directly  within  these  principles ;  color  of  title, 
payment  of  taxes  for  seven  successive  years  and  actual  posses- 
sion of  the  premises  have  all  concurred  to  place  the  appellee, 
who  has  acquired  the  benefit  of  the  bar,  in  a  position  to  defend 
his  possession  against  all  assailants.  As  was  said  in  Hichman'>& 
case,  23  111.  185,  a  right  to  land  acquired  by  limitation  is 
affirmative  and  can  be  enforced.  It  gives  the  owner  of  such 
a  right  the  aid  of  the  law  to  protect  him  in  that  possession 
against  all  intrusion  into,  or  trespass  upon,  the  premises,  by 
whomsoever  made,  precisely  as  if  he  were  the  owner  of  the 
paramount  title.  Id.  189. 

These  views  and  considerations  dispose  of  the  points  and 
arguments  made  by  both  parties  in  this  cause,  and  affirms  the 
judgment  of  the  Circuit  Court. 

As  to  the  instructions,  they  were  refused,  probably,  because 

they  had  no  application  to  the  case,  and,  as  we  think,  were 

properly  refused.      The    judgment  of   the   Circuit    Court   is 

affirmed. 

Judgment  affirmed. 


Martin  0.  Walker 

v. 
Jefferson  T.  Rogers, 

1.  Bills  of  exchange  —  what  laches  on  the  part  of  an  indorsee  mil  dis- 
charge the  drawer.  The  simple  fact  that  the  drawer  of  a  bill  of  exchange  had 
no  funds  in  the  hands  of  the  acceptor,  will  not  excuse  the  holder  from  making 
proper  presentment  to  the  acceptor  for  payment,  and  giving  immediate  notice 
of  non-payment,  if  it  appear  that  the  acceptor  was  indebted  to  the  drawer. 

2.  The  indebtedness  of  a  party  is  a  fund  against  which  the  creditor  may 
properly  draw  a  bill  of  exchange  ;  and  if  the  debtor  accept  the  bill,  and  the 
holder,  an  indorsee,  omit  to  present  it  to  the  acceptor  at  maturity,  and  give 
immediate  notice  of  non-payment,  such  laches  will  discharge  the  drawer. 

3.  Same  —  subsequent  promise  of  the  drawer  to  pay  —  whether  a  waiver  of 
prior  laches.  Where  such  laches  have  intervened  in  respect  to  the  presentment 
of  a  bill  of  exchange  to  the  acceptor  for  payment,  and  the  giving  of  notice  of 
non-payment,  as  would  operate  to  discharge .  the  drawer,  and  a  suDsequent 
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promise  of  the  drawer  to  pay  is  relied  upon,  unless  it  appears  that  the  new 
promise  was  made  with  a  full  knowledge  of  the  facts  out  of  which  the  dis- 
charge of  the  drawer  has  arisen,  such  promise  is  no  waiver. 

4.  Burden  op  proof  —  to  render  a  new  promise  binding.  The  burden  of 
proving  that  the  new  promise  was  made  by  the  drawer  with  a  knowledge  of 
the  facts  out  of  which  his  discharge  arose,  is  upon  the  party  seeking  to  hold 
him  liable  thereon. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  court 
below  by  Jefferson  T.  Rogers  and  Robert  R.  Jefferson,  as 
indorsees,  against  Martin  0.  Walker  and  James  Moore,  as 
drawers  of  two  certain  bills  of  exchange.  Pending  the  suit, 
Jefferson  and  Moore  died,  and  the  cause  proceeded  'n  the  names 
of  the  survivors,  a  trial  resulting  in  a  verdict  and  judgment  for 
the  plaintiff.  The  defendant  thereupon  sued  out  this  writ  of 
error.  The  nature  of  the  case  is  fully  developed  in  the  opinion 
of  the  court. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  plaintiff  in 
error. 

Messrs.  Lull  &  Atwood,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  indorsee  of  two  bills  of 
exchange  against  the  drawers,  the  acceptor  having  failed  to  pay. 
There  is  no  proof  of  presentment  for  payment  to  the  acceptor, 
at  the  maturity  of  the  bills,  nor  of  immediate  notice  of  non-pay- 
ment. It  is  insisted,  however,  by  the  defendant  in  error,  that 
the  drawers  were  not  discharged  by  this  laches  of  the  holder, 
because,  it  is  said,  they  had  no  funds  in  the  hands  of  the 
acceptor.  It  appears,  however,  that  the  acceptor  was  indebted 
to  the  drawers,  and  this  fact  made  it  obligatory  on  the  holder 
to  present  the  bill  at  maturity.  Such  indebtedness  was  a  fundi 
against  which  the  plaintiff  in  error  had  a  right  to  draw.  Thach* 
ray  v.  Blackett,  3  Campb.  164. 
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It  is  also  insisted  that  the  drawers  waived  the  laches  by  a 
subsequent  promise.  The  language  used  was  equivocal ;  but, 
admitting  that  the  partner  who  used  it  intended  to  be  under- 
stood as  promising  payment,  there  is  no  evidence  that,  when 
he  made  the  alleged  promise,  he  knew  that  the  holder  had  failed 
to  present  the  bill  at  maturity,  or  to  give  due  notice  of  non- 
payment. Unless  it  appears  that  the  new  promise  was  made 
with  a  full  knowledge  of  the  facts  out  of  which  the  discharge 
of  the  drawer  has  arisen,  such  promise  is  no  waiver.  The  bur- 
den of  making  this  proof  is  upon  the  plaintiff.  Morgan  v.  Peet, 
32  111.  288 ;  Farrington  v.  Brown,  7  K  H.  271 ;  Trimble  v. 
Thorn,  16  Johns.  153. 

It  is  impossible  to  sustain  this  verdict  upon  the  evidence. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
Zachary  L.  Taylor. 

1.  Allegation  and  Proofs.  An  averment  in  a  declaration  which  is 
material,  must  be  proven  to  authorize  a  recovery. 

2.  So  in  an  action  against  a  railroad  company  to  recover  for  injury  to 
stock,  it  was  averred  in  the  declaration  that  the  road  had  been  in  use  more 
than  six  months  prior  to  the  accident,  and  the  road  still  remains  unfenced,  by 
reason  of  which  neglect  of  duty  the  injury  occurred.  This  was  a  material 
averment,  and  not  being  proven,  a  judgment  for  the  plaintiff  was  reversed. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  E.  Stake,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  in  the  court  below 
by  Zachary  L.  Taylor  against  the  Chicago  and  Alton  Railroad 
company.  A  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.     The  defendant  thereupon  appealed. 

A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 
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Mr.  A.  W.  Church  and  Mr.  L.  E.  Payson,  for  the  appellant. 
Mr.  John  M.  Barrit,  for  the  appellee. 

Mr.  Chief  Justice  Walker   delivered  the   opinion  of  the 

Court : 

This  was  an  action  on  the  case  brought  by  appellee  against 
appellant  to  recover  for  injury  to  stock,  occasioned  by  their 
engine  and  cars  running  upon  their  road.  It  is  averred,  as  the 
law  requires,  that  the  road  had  been  open  for  use  more  than 
six  months  previous  to  the  time  the  injury  was  inflicted,  and 
that  it  thereby  became  the  duty  of  the  road  at  the  place  where 
the  accident  occurred,  to  ere""  and  maintain  a  sufficient  fence 
to  prevent  stock  from  getting  upon  the  track  of  the  road,  hut 
that  they  had  neglected  to  perform  that  duty,  whereby  the 
injury  occurred.  This  averment  was  material  and  should  have 
been  proved  to  authorize  a  recovery. 

We  have  carefully  examined  this  entire  record,  and  fail  to 
find  any  proof  of  this  averment.  In  the  absence  of  such  evi- 
dence, the  verdict  of  the  jury  cannot  be  sustained ;  and  the 
court  below  erred  in  refusing,  for  that  reason,  to  set  it  aside ; 
and,  for  this  error,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Walter  E.  Lewis 

v. 

The  Galena  and  Chicago  Union  Railroad  Company. 

1.  Lien  by  consignee  upon  goods  in  transitu.  The  fact  that  a  consignee  of 
goods  has  accepted  bills  drawn  upon  him  by  the  consignors,  upon  the  under- 
standing that  the  goods  should  be  shipped  to  him  to  be  sold  to  meet  the  bills, 
does  not  give  to  the  consignee  a  lien  upon  the  goods  while  in  transitu,  they 
not  having  come  into  his  possession,  either  constructively,  by  bill  of  lading,  or 
by  actual  delivery. 

2.  Carriers — consignor — right  of  the  consignor  of  goods  to  stop  them  m 
transitu.    A  consignor  of  goods  which  have  been  shipped  to  a  designated  con 
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eignee,  has  a  right  to  direct  a  change  in  their  destination  at  any  time  while 
the  goods  remain  in  the  possession  of  the  carrier,  and  the  carrier  is  bound  to 
obey  such  direction. 

3.  And  where  the  consignor  sells  the  goods  while  in  transitu,  to  a  third 
person,  other  than  the  original  consignee,  and  directs  the  carrier,  while  he  still 
ha  3  the  goods  in  his  possession,  to  deliver  them  to  such  purchaser,  a  refusal 
by  tho  carrier  to  obey  such  direction  will  render  him  liable  to  the  owner  for 
any  loss  resulting  therefrom. 

4.  And  even  where  the  original  consignee  has  accepted  bills  drawn  upon 
him  by  the  consignor,  the  right  of  the  latter  to  stop  in  transitu  is  not  taken 
away. 

5.  Conversion — what  is  evidence  of  a  conversion.  Where  a  consignor  of 
goods  which  had  been  shipped  to  a  designated  consignee,  sold  them  to  a  third 
person  while  the  goods  were  in  transitu,  and  directed  the  carrier,  before  the 
goods  reached  their  destination,  to  deliver  them  to  such  purchaser  and  not 
to  the  original  consignee,  a  refusal  by  the  carrier  to  comply  with  a  proper 
demand  for  the  goods  made  by  the  purchaser  would  be  evidence  of  a  conver- 
sion by  the  carrier,  for  which  he  would  be  liable  ir  damages  to  the  purchaser 
in  an  action  of  trover. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  appellants. 
Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  with  a  count  in  trover, 
brought  in  the  Superior  Court  of  Chicago,  by  Walter  E.  Lewis 
against  the  Galena  and  Chicago  Union  Railroad  company,  and 
a  verdict  and  judgment  for  the  defendants.  Without  going 
into  minute  particulars  of  the  evidence,  it  is  sufficient  to  state, 
that  one  R.  P.  Burlingame,  was  a  grain  buyer  at  a  station  on 
this  road  called  Lane,  and  that  Lewis  was  a  banker  at  the  same 
place.  That  Campbell  &  Woodruff  were  commission  mer- 
chants at  Chicago,  to  whom  Burlingame  had  been  in  the 
practice  of  shipping  his  grain  to  be  sold  by  them  on  account. 
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The  shipment  in  question  was  of  barley,  oats  and  wheat,  and 
was  made  on  the  sixth  and  seventh  of  September,  1863,  to 
Campbell  &  Woodruff,  to  be  by  them  sold.  After  Burlin- 
game shipped  the  grain,  he  went  to  Chicago,  and  had  a 
conversation  with  one  of  these  gentlemen  about  the  property, 
in  consequence  of  which,  he  gave  this  notice  to  the  railroad 
company :  "  You  are  hereby  notified  not  to  deliver  the  barley, 
oats  and  corn,  in  cars  No.  764,  343,  713,  679,  and  762  and  one 
other  car  not  known  to  me,  shipped  at  Lane  station  on  your 
road  by  me,  as  consignor  to  Campbell  &  Woodruff,  consign- 
ees, care  of  Galena  Elevator  and  George  Sturgis  &  Co.,  as 
in  the  way-bill  thereof  denoted,  but  that  you  deliver  the  same 
to  W.  E  Lewis,  in  care  of  Munger,  Armour  &  Co.,  he  being  the 
owner  thereof.  Dated  at  Chicago,  111.,  this  9th  day  of  Septem- 
ber, 1863." 

Burlingame  then  went  to  the  office  of  the  railroad  company 
and  saw  the  general  freight  agent,  who  objected  to  change  the 
direction  of  the  grain,  as  he  thought  there  might  be  circum- 
stances that  would  render  it  unsafe  so  to  do,  and  did  not  know 
what  to  do,  but  finally,  refused  to  make  the  change ;  he  seemed 
to  think  he  had  no  right  to  change  the  direction.  It  was 
delivered  to  Campbell  &  Woodruff.  Burlingame  had,  previ- 
ous to  this,  drawn  four  drafts,  one  for  $500,  dated  August  24, 
1863,  one  September  5,  payable  to  Lewis  or  order,  and  indorsed 
by  him,  which  Campbell  &  Woodruff  had  accepted ;  another 
one,  dated  August  26,  1863,  drawn  in  the  same  way,  and 
indorsed  payable  September  8,  for  $1,000,  and  accepted  by  the 
same  firm  ;  another,  dated  September  1, 1863,  for  $500,  payable 
September  4,  and  one  dated  September  1,  1863,  payable  Sep- 
tember 5,  for  $500,  all  drawn,  indorsed  and  accepted  in  the 
same  way.  They  were  all  protested  for  non-payment  on  the 
days  they  severally  became  due,  all  being  payable  "  without 
grace."  Hunt  &  Co.,  bankers,  of  which  company  Lewis  was  a 
member  and  cashier,  had  advanced  the  money  to  Burlingame 
on  these  drafts ;  no  money  was  advanced  by  Campbell  & 
Woodruff.  With  the  money  thus  obtained  Burlingame  made 
his  purchases  of  grain,  and,  of  the  grain  in  question  ;  two  or 
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three  days  before  the  grain  was  shipped  from  Lane,  Campbell 
came  out  there ;  the  drafts  had  then  been  drawn,  and  he  then 
stated,  unless  Burlingame  could  send  in  grain,  he  would  be 
obliged  to  let  his  drafts  go  to  protest ;  grain  was  sent  as  fast  as 
cars  could  be  had.  They  had  a  long  talk  about  their  matters, 
and  Burlingame  told  Campbell,  that  the  grain  he  had  on  hand 
was  to  go  to  pay  drafts  he  had  drawn,  among  them  these  drafts, 
and  that  he  w~ould  ship  as  fast  as  he  could.  Shortly  after,* 
Woodruff  came  out  to  Lane,  and  told  Burlingame  that  some 
of  his  paper  had  gone  to  protest ;  this  was  the  first  intelligence 
Burlingame  had  received  of  it ;  he  stated  to  Woodruff,  that  the 
grain  he  had,  he  was  going  to  ship  in,  to  meet  drafts,  and  to 
that  he  agreed,  and  Woodruff  thought  they  might  continue 
the  business  in  the  old  shape.  Burlingame  suggested  that 
it  would  be  best  to  ship  to  a  third  party  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  drafts.  It  was  distinctly  under- 
stood, that  the  proceeds  were  to  go  in  that  way ;  finally,  it  was 
agreed  the  shipment  should  go  to  Campbell  &  Woodruff  as 
before.  The  grain  was  so  shipped  to  meet  these  drafts,  and 
to  them  as  commission  merchants,  and  in  no  other  character. 
Lewis,  while  this  conversation  was  going  on  was  present,  and 
expressed  his  willingness  to  do  all  he  could  in  advancing  money. 
Some  of  the  drafts  had  gone  to  protest  at  this  time.  The  last 
shipment  was  of  barley,  and  was  on  the  7th  of  September,  1863. 
The  next  day  Burlingame  went  to  Chicago,  to  see  about 
arrangements  to  continue  the  business,  not  for  stopping  the 
grain,  and  found  Lewis  there.  Burlingame  saw  Woodruff,  and 
had  a  conversation  with  him  about  their  business  matters,  and 
what  could  be  done,  when  Woodruff  said  they  would  carry  out 
their  part  of  the  arrangement  if  Lewis  would  carry  out  his  ;  he 
understood  them  to  say  if  Lewis  would  make  arrangements  to 
carry  on  the  business,  they  would  apply  the  proceeds  of  the 
grain  to  the  payment  of  these  drafts,  and  if  he  would  not,  it 
was  inferred  they  would  not.  The  effect  of  this  conversation 
was  such  as  to  induce  Burlingame  to  change  the  consignment 
of  this  grain.  This  part  of  the  conversation  with  Woodruff, 
was,  on  objection  by  defendants,  excluded  by  the  court.     Bur 
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lingame  and  Woodruff,  and  Lewis,  had  talked  over  the  matter 
at  Lane,  and  Woodruff  suggested  that  the  business  be  continued, 
and  Lewis  expressed  a  willingness  to  do  all  he  could.  V^Len 
Woodruff  returned  from  Lane,  Burlingame  shipped  the  barley. 
On  meeting  Lewis  in  Chicago  about  this  time,  they  talked  the 
matter  over,  and  it  was  thought  safest  to  get  the  grain  changed, 
and  as  it  wTas  to  be  applied  to  these  drafts  no  difficulty  was 
perceived  in  the  way  ;  so  Burlingame  went  to  the  railroad  office 
and  gave  the  notice  above  stated,  to  the  freight  agent.  He 
turned  over  the  grain  to  Lewis  to  apply  on  account  of  these 
drafts,  on  which  Lewis  had  advanced  the  money.  The  price 
was  not  fixed.  He  was  to  take  the  grain  and  apply  it  on  the 
indebtedness  which  was  these  drafts.  He  had  transferred  the 
grain  to  Lewis  before  he  gave  this  notice  to  the  company,  and 
the  calculation  was,  it  was  to  be  sold  as  it  arrived ;  it  had  not 
arrived  when  Burlingame  sold  it  to  Lewis.  The  company  did 
not  make  any  objection  to  delivering  the  grain,  on  the  ground 
it  had  not  arrived, — it  was  on  the  ground  that  the  freight  agent 
had  no  right  to  change  the  destination ;  gave  Lewis  a  bill  of 
sale  of  the  grain  ;  was  probably  owing  him  something  over  and 
above  these  drafts.  This  grain  was  shipped  to  pay  drafts  on 
Campbell  &  Woodruff,  which  it  was  understood  they  had 
accepted.  On  an  old  transaction  Burlingame  was  indebted  to 
Campbell  &  Woodruff  about  $3,000,  on  a  shipment  of  wheat 
to  Buffalo  some  time  previous.  The  plaintiff  offered  to  sur- 
render the  drafts  read  in  evidence,  to  Campbell  &  Woodruff, 
from  which  it  would  appear,  that  Lewis  had  taken  up  the 
drafts,  and  by  delivering  them  up  to  Campbell  &  Woodruff 
they  would  not  be  liable  on  their  acceptance. 

On  this  state  of  facts,  plaintiff  asked  the  court  to  give  these 
instructions  to  the  jury  : 

"  4th.  If  the  jury  believe  from  the  evidence,  that  Burlingame 
was  indebted  to  Campbell  &  Woodruff  on  account  of  losses 
incurred  upon  transactions  between  them  before  August,  1863, 
and  that  it  was  understood  between  them  that  the  proceeds  of 
whatever  grain  Burlingame  should  ship  to  them  after  that  time 
should  be  shipped  in  payment  of  such  drafts  as  he  should  draw 
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after  that  time,  and  that  Campbell  &  Woodruff  accepted  the 
drafts  read  in  evidence  bj  the  plaintiff  payable  on  the  4th,  5th 
and  8th  of  September,  1863,  and  that  after  the  payment  of  the 
drafts  offered  in  evidence  by  the  defendant  the  last  of  which 
was  payable  on  the  2d  of  the  same  month,  there  was  no  balance 
doe  Campbell  &  Woodruff  on  account  of  such  drafts  as  had 
been  drawn  after  that  arrangement,  and  that  Burlingame  ship- 
ped grain  to  them  on  the  1st,  3d,  4th  and  5th  of  that  month  to 
an  amount  sufficient  to  pay  any  one  or  more  of  the  drafts  fall- 
ing due  on  the  4th,  5th  or  8th,  and  the  same  was  received  by 
Campbell  &  Woodruff  in  time  to  meet  the  same,  and  they  neg- 
lected or  refused  so  to  apply  the  proceeds  thereof,  but  allowed 
all  the  drafts  to  go  to  protest,  such  conduct  was  a  sufficient 
reason  to  authorize  Burlingame  to  change  the  destination  of 
the  grain  in  question,  and  transfer  the  same  to  the  plaintiff, 
Lewis,  for  the  payment  of  the  drafts  in  question. 

"  5th.  If  the  jury  believe  from  the  evidence,  that  Burlin- 
game told  Campbell  &  Woodruff",  or  either  of  them,  that  he 
would  ship  to  them  the  grain  in  question,  and  that  they  should 
sell  the  same  and  apply  the  proceeds  in  the  payment  of  drafts 
which  he  had  drawn  upon  them  in  favor  of  Lewis,  the  plaintiff, 
and  that  he  afterward  shipped  the  grain  upon  the  defendant's 
road,  directed  to  Campbell  &  Woodruff,  and  no  bills  of  lading 
were  taken  of  such  grain,  and  afterward,  but  before  the  arrival 
or  delivery  of  the  grain  in  Chicago,  Burlingame  had  sufficient 
reason  to  believe,  either  from  what  it  has  been  proved  Wood- 
ruff said  to  him,  or  from  the  failure  of  Campbell  &  Woodruff 
to  pay  any  of  such  drafts  as  had  been  accepted  by  them,  that 
Campbell  &  Woodruff  would  not  apply  the  proceeds  of  the 
grain  so  shipped  to  them  to  the  payment  of  such  drafts,  then 
Burlingame  had  a  right  to  sell  the  grain  to  Lewis  for  the  pur- 
pose mentioned  by  him  in  his  testimony,  and  change  its  desti 
nation  to  him." 

These  instructions  the  court  refused  to  give,  and  the  plaintiff 
excepted. 

Lewis  brings  the  cause  here  by  appeal,  and  assigns,  amon^ 
others,  as  error,  the  refusal  to  give  these  instructions. 
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The  appellees  make  the  point,  that  Campbell  Ck,  Woodruff 
had  accepted  the  drafts  of  Burlingame  drawn  in  favor  of  Lewis, 
on  the  distinct  understanding  and  agreement  that  the  grain 
sent  forward  by  Burlingame  should  be  shipped  to  them  to  pay 
these  drafts,  and  that  it  was  actually  shipped  to  them,  in  accord- 
ance with  the  agreement  made  at  Lane  station.  Of  this  there 
can  be  no  doubt.  Such  was  evidently  the  intention  of  all  these 
parties,  that  Campbell  &  Woodruff  should  not  only  accept  the 
drafts  drawn  by  Burlingame  and  indorsed  by  Lewis,  by  which 
he  was  enabled  to  buy  grain  to  ship,  but  that  they  should  pay 
them,  relying  on  the  shipments  to  re-imburse  themselves.  But 
when  they  suffered  these  drafts  to  be  protested  for  non-payment, 
Lewis,  as  drawee  and  indorser,  had  to  take  them  up,  and  it 
was  fair  and  just  that  he  should  have  the  same  security  for 
their  payment  that  the  acceptors  had,  who  had  suffered  them 
to  be  dishonored.  Which  was  the  most  meritorious  party,  he 
who  accepted  the  drafts  and  then  suffered  them  to  go  to  protest, 
or  he  who,  having  indorsed  them,  paid  them  for  his  own  honor? 

It  is  asserted  by  appellees,  as  a  principle  of  universal  law 
throughout  the  commercial  world,  that  whenever  a  factor  or 
commission  merchant  has  accepted  drafts  drawn  on  him  by  a 
consignor,  with  the  understanding  that  grain  (or  other  prop- 
erty) is  to  be  shipped  to  him  to  meet  the  drafts,  and  that,  in 
accordance  with  such  agreement,  grain  has  been  shipped  and 
consigned  to  him,  the  moment  it  is  put  on  board  of  the  cars 
and  so  consigned,  he  acquires  a  lien  on  the  grain,  and  has 
such  an  interest  in  it,  that  he  cannot  be  divested  of  it  either  by 
the  act  of  the  consignor  or  any  body  else.  In  support  of  this, 
reference  is  made  to  the  case  of  Brown  and  Company  v. 
McGraw,  14  Peters,  479.  We  have  looked  carefully  into  that 
case  and  read  with  much  benefit  and  instruction  the  able  opin 
ion  by  Mr.  Justice  Story,  and  have  examined  the  facts  of  thai 
case,  and  we  understand  that  the  property  (cotton)  shipped  to 
them  at  Liverpool  by  McGraw  had  actually  been  receivec  by 
the  consignees,  and  was  in  their  possession,  and  on  which  they 
had  advanced,  in  cash,  $9,000 — within  a  few  hundred  dollars  of 
its  full  value.     These  consignees  had  been  clothed  with  a  special 


288  Lewis  i\  Galena  and  Chicago  U.  R.  R.  Co.   [April  T., 

Opinion  of  tlie  Court. 


interest,  and  bad  acquired  a  special  property  in  the  cotton, 
founded  upon  their  advances.  The  decision  of  the  court  in  that 
case,  is  placed  expressly  upon  the  ground  that  the  consignees 
had  acquired  a  special  property  in  the  cotton  by  the  advances 
they  had  made,  and  therefore  they  had  a  right  to  sell  so  much 
of  the  goods  as  would  re-imburse  them,  and  the  consignors  could 
not  defeat  that  right.  In  the  same  case,  it  is  said,  "  in  no  case 
will  the  factor  be  at  liberty  to  sell  the  consignment  contrary  to 
the  orders  of  the  consignor,  although  he  has  made  advances  or 
incurred  liabilities  on  it,  if  the  consignor  stands  ready,  and 
offers  to  re-imburse  and  discharge  such  advances  and  liabilities, 
p.  483. 

Far  different  is  the  case  here.  Instead  of  advances  having 
been  made,  the  paper  drawn  on  the  consignment  was  suffered 
to  be  dishonored.  Instead  of  being  under  liabilities  on  account 
of  the  consignment,  the  plaintiff,  Lewis,  the  indorser  of  the 
drafts,  paid  them  to  save  his  own  credit,  and  offered  on  the  trial 
to  return  them  to  Campbell  &  Woodruff,  so  that  no  liability  on 
their  acceptance  could  exist. 

All  the  authorities  cited  by  appellees  (and  they  are  numerous) 
are  to  the  same  purport,  and  impinge  in  no  particular  upon 
the  case  made  by  this  record.  Campbell  &  Woodruff  had  not 
advanced  one  dime  on  this  shipment,  nor  incurred  any  liability, 
for  the  drawee  of  the  drafts,  the  plaintiff  Lewis,  who  was  the 
holder,  by  offering  to  surrender  them  to  the  acceptors  who  were 
defending  this  suit,  released  them  from  all  liability.  These 
drafts  had  been  drawn  by  Burlingame  in  favor  of  Lewis,  and 
by  him  indorsed  and  accepted  by  Campbell  &  Woodruff,  the 
money  had  been  advanced  by  Lewis,  sc  that,  when  Campbell 
&  Woodruff  sold  the  grain,  these  drafts  would  be  paid  to  Lewis. 
What  difference  could  it  make,  if,  instead  of  selling  the  grain 
through  these  gentlemen,  for  that  purpose,  the  holder  of  the 
drafts,  Lewis,  consented  to  take  it,  on  account  of  the  drafts? 
If  the  grain  had  passed  into  Campbell  &  Woodruff's  hands, 
and  th.jy  had  sold  it,  they  could  do  no  more  with  the  proceeds 
than  discharge  these  drafts.  By  so  doing  their  liability  as 
acceptors  would  be  discharged. 
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Campbell  &  Woodruff,  it  cannot  be  pretended,  had  any  lien 
on  this  grain, — no  bill  of  lading  was  made  out,  on  which  their 
names  appear  and  transmitted  to  them,  nor  was  the  grain  in 
their  possession  when  the  consignor  countermanded  the  desti- 
tination. 

The  question  then  is,  has  the  consignor  of  property  which 
he  has  put  in  possession  of  a  common  carrier,  to  be  carried  and 
delivered  to  a  designated  consignee,  a  right  to  change  the  des- 
tination before  it  is  delivered,  and  can  the  carrier  refuse  to  obey 
the  consignor's  orders  to  that  effect  ? 

In  cases  like  the  one  cited  from  14  Peters,  there  can  be  no 
doubt  of  the  justice  of  the  rule  therein  established,  but  where 
goods  are  in  transitu,  directed  to  a  particular  consignee,  the 
question  is,  what  are  the  rights  and  duties  of  the  respective 
parties — of  the  consignor,  the  carrier  and  consignee  ? 

They  seem  to  be  well  understood  and  settled  by  abundant 
authority.  The  principle  may  be  broadly  stated,  that  a  con- 
signor of  goods  has  the  right  to  direct  a  change  in  their  desti- 
nation, and  that  the  carrier  is  bound  to  obey  such  directions. 
If  this  was  not  so,  perilous  indeed  would  be  the  condition  of  a 
consignor,  for  while  his  goods  are  in  transit  to  a  designated 
consignee,  undoubted  intelligence  is  received,  that  the  consignee 
has  become  insolvent,  or  is  in  a  condition  so  embarrassed,  as  to 
render  it  imprudent  and  unsafe  to  place  property  in  his  posses- 
sion for  which  he  had  not  paid.  Even  where  the  consignee  has 
accepted  bills,  the  consignor's  right  to  stop  in  transitu  is  not 
taken  away.  Feise  v.  Wray,  3  East,  93 ;  Edwards  v.  Brewers 
et  al.,  2  Meeson  &  Welsby,  374. 

Was  not  the  sale  of  this  grain  to  Lewis  while  in  transit,  and 
notice  to  the  railroad  company,  equivalent  to  a  stoppage  in 
transitu  f  But  if  it  was  not,  then  this  question  comes  up,  was 
the  railroad  company  bound  to  obey  the  directions  of  the  con- 
signors, given  before  the  arrival  of  the  grain  ?  This  is  the  real 
question  in  the  case.  The  books  are  full  of  doctrine  on  this 
subject.  We  will  refer  to  some  of  the  cases.  The  case  of  The 
Michigan  S.  and  N.  Ind.  R.  R.  Co.  v.  Day,  20  111.  375,  is  on 
this  point.  There  this  court  held  that  shippers  and  owners  of 
19— 40th  III. 
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goods  had  the  right  to  control  their  destination,  and  if  their 
directions  are  not  obeyed,  and  a  loss  happens,  the  carrier  is 
responsible  for  the  loss.  Reference  is  made  to  Angell  on  car- 
riers, §  281 ;  AcMey  et  at.  v.  Kellogg  et  al.,  8  Cowen,  223 ;  Van 
Santvoord  v.  St.  John,  6  Hili  (N.  Y.)  158 ;  Scorthorn  v.  The 
South  Staffordshire  Railway  Co.,  18  Eng.  L.  &  Eq.  554,  557. 
This  case  is  quoted  at  length,  and  fully,  as  do  the  others,  estab- 
lishes the  doctrine,  that  the  directions  of  the  consignor  must  be 
obeyed ;  if  not,  and  a  loss  happens  by  reason  of  disobedience, 
the  carrier  must  make  it  good.  Abbott  on  Shipping,  528,  and 
notes,  where  the  doctrine  is  fully  stated. 

The  proof  is  conclusive  in  this  case  that  the  directions  given 
to  the  proper  agent  of  the  railroad  company  by  the  consignors 
were  not  obeyed,  but  the  grain  was  delivered  to  Campbell  & 
Woodruff,  who  have  become  insolvent,  and  the  proceeds  wholly 
lost  to  Lewis,  the  owner,  by  this  transfer  from  the  consignor. 

It  is  in  vain  to  pretend  that  Campbell  &  Woodruff  had  any 
lien  or  claim  on  this  grain — it  was  never  in  their  possession, 
either  symbolically  by  a  bill  of  lading,  or  actually  by  delivery, 
before  the  notice  was  given  to  the  railroad  company  by  the 
consignor,  or  that  they  had  made  advances  upon  it.  The  infer- 
ence is  not  an  unfair  one  that  it  was  their  design  to  apply  the 
proceeds  of  this  grain  to  the  old  demand  growing  out  of  the 
Buffalo  enterprise,  and  not  to  the  drafts,  and  on  that  impres- 
sion, doubtless,  the  consignor  was  induced  to  sell  to  Lewis  to 
protect  him,  and  give  the  notice  he  did  to  the  railroad  com- 
pany. 

Entertaining  these  views,  we  are  of  opinion  the  court  erred 
in  refusing  to  give  plaintiff's  instructions  four  and  five  above 
quoted.  And  it  follows,  as  a  corollary  from  the  propositions 
contained  in  them,  that  the  railroad  company  is  liable  for  refus- 
ing to  obey  the  directions  of  the  consignor,  by  which  the  des- 
tination of  the  property  would  have  been  changed  and  the 
plaintiff  saved  from  loss. 

The  court  also  erred  in  giving  the  second  instruction  for  the 
defendants,  without  qualifying  it  so  as  to  make  it  harmonize 
with  the  fourth  and  fifth  asked  by  the  plaintiff. 
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There  was  also  a  count  in  trover  in  this  declaration.  The 
objection  taken  to  the  demand  is  untenable.  Mr.  Hamlin  tes- 
tifies that  he  went  with  Lewis  to  the  office  of  the  railroad  com- 
pany, and  read  the  notice  of  Burlingame  to  the  general  freight 
agent,  and  gave  him  a  copy  of  it,  and  he  refused  to  deliver  the 
grain.  The  day  before  this,  Hamlin  had  gone  witli  Lewis  to 
this  agent,  and  he  was  not  willing  to  deliver  the  grain,  but  said 
he  would  consult  the  attorney  of  the  road.  On  the  next  day, 
when  Hamlin  served  the  notice,  he  still  persisted  in  refusing  to 
deliver  the  grain  to  Lewis,  without  assigning  any  reason  for  his 
refusal.  He  did  not  speak  of  the  supposed  rights  of  Campbell 
&  Woodruff,  but  said  the  bill  called  for  the  delivery  to  some- 
body else  than  Lewis — that  it  was  consigned  otherwise. 

The  proof  of  demand  was  for  the  jury,  and  they  have  found, 
and  we  think  on  sufficient  evidence,  a  demand  was  made. 
The  refusal  to  comply  with  the  demand  was  evidence  of  a 
conversion  by  the  defendant,  for  which  they  are  responsible  in 
damages.  The  refusal  of  the  company  was  at  their  peril. 
They  were  bound  to  know  their  duty  and  the  obligations 
under  which  the  law  placed  them.  The  fourth  instruction, 
therefore,  asked  by  the  defendant  should  not  have  been  given. 
It  is  as  follows : 

"4th.  The  jury  are  instructed,  as  matter  of  law,  that  in 
order  to  maintain  the  count  in  trover  in  this  cause  the  plaintiff 
must  prove  either  a  conversion  of  the  grain  or  a  sufficient 
demand  and  refusal  to  be  evidence  of  conversion ;  and  if  the 
jury  shall  find  from  the  evidence  that  when  the  demand  was 
made  on  the  agent  of  the  defendants  he  in  good  faith  reason- 
ably declined  to  deliver  the  grain,  on  the  ground  that  he  did 
not  know  who  was  legally  entitled  to  the  possession  of  it,  then 
the  jury  are  instructed  that  such  a  refusal  is  not  evidence  of 


Having  gone  over  the  principal  points  made,  we  are  satis- 
fied the  law  of  the  case  is  with  the  plaintiff,  and  that  it  was 
erroneously  given  to  the  jury  by  the  court  in  the  instance  we 


292  Pierce  v.  Roche.  April  T., 

Syllabus.        Statement  of  the  case. 

have  specified.  For  those  errors  of  the  court  below  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Daniel  Pierce 

v. 
Henry  Roche. 

1.  New  trial — verdict  against  TnE  evidence.  Where  it  appears  from 
the  evidence  in  the  record  that  the  verdict  in  an  action  of  assumpsit  was  for 
too  large  an  amount,  the  judgment  will  be  reversed. 

2.  Levy  upon  gromng  crops — when  sufficient.  A  levy  upon  growing  crops 
was  indorsed  upon  an  execution,  as  follows :  "  By  virtue  of  the  annexed  exe- 
cution and  a  fee  bill,  I  did,  on  the  24th  May,  1860,  levy  on  about  one  hundred 
and  thirty-six  acres  of  wheat,  about  forty-two  acres  of  oats,  and  about  forty 
four  acres  of  corn,  growing  upon  the  farm  occupied  by  Henry  Roche  and 
Edward  Brennan,  in  the  town  of  Mayfield,"  and  after  giving  notice,  etc.,  pro- 
ceeded to  sell,  etc.  This  was  held  to  be  such  a  levy  as  the  nature  of  the  prop- 
erty admitted. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the  Hon. 
T.  D.  Mcrphy,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Henry  Roche 
against  Daniel  Pierce.  It  appears  that  Roche  had  rented  some 
land  from  Pierce,  and  had  planted  a  crop  of  which  he  was  to 
have  one-third.  He  alleges  that  Pierce  appropriated  the  entire 
crop  to  his  own  use,  and  to  recover  his  portion  thereof,  among 
other  things,  Roche  instituted  this  suit.  The  defendant  sought 
to  meet  that  portion  of  the  plaintiff's  claim  which  was  founded 
upon  the  crops,  by  showing  a  sale  of  them  under  an  execution 
issued  upon  a  judgment  in  favor  of  one  Hart,  and  against 
Roche  and  others.  The  levy  indorsed  upon  the  execution  was 
as  follows : 

u  By  virtue  of  the  annexed  execution  and  a  fee-bill,  1  did,  on 
the  24th  day  of  May,  A.  D.  1860,  levy  on  about  one  hundred 
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and  thirty-six  acres  of  wheat,  about  forty-two  acres  of  oats,  and 
about  forty-four  acres  of  corn,  growing  upon  the  farm  occu- 
pied by  Henry  Eoche  and  Edward  Brennan,  in  the  town  of 
Mayfield,  and  after  giving  ten  days'  notice,  as  is  required  by 
law,  did,  on  the  16th  day  of  June,  A.  D.  1860,  offer  the  same 
at  public  auction,  with  the  exception  of  thirty  dollars'  worth 
of  wheat,  twenty  dollars'  worth  of  oats,  and  ten  dollars'  worth 
of  corn,  claimed  under  the  sixty  dollar  act  by  Henry  Roche ; 
and,  upon  being  so  offered,  Charles  O.  Boynton  bid  the  sum 
of  seventy-nine  dollars ;  that  being  the  highest  and  best  bid  at 
the  sale,  lie  became  the  purchaser.  I  therefore  return  this 
annexed  execution  June  20th,  1860,  balance  not  satisfied." 

The  defendant  also  interposed  another  defense. 
A  verdict  was  returned  for  the  plaintiff  for  $1,098.75.     A 
new  trial  was  refused,  and  judgment  entered  upon  the  verdict. 
The  defendant  brings  the  case  to  this  court  by  appeal. 

Messrs.  Hurd,  Booth  &  Kreamer,  and  Mr.  It.  L.  Divine,  for 
the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellee. 

Per  Curiam:  There  is  no  question  of  law  presented  by  this 
record  upon  which  it  is  necessary  to  pass,  but  after  a  careful 
examination  of  the  evidence  we  are  obliged  to  reverse  the 
judgment  because  the  verdict,  in  any  view  which  can  be  taken 
of  the  evidence,  was  for  too  large  a  sum.  It  was  for  $1098.75, 
and  there  is  no  reasonable  mode  of  stating  the  account  between 
those  parties  that  can  justify  such  a  verdict.  We  abstain  from 
any  statement  of  the  account  ourselves,  or  from  discussing  the 
evidence,  because  the  case  must  go  before  another  jury  for 
trial,  but  we  cannot  permit  the  present  verdict  to  stand.  The 
defendant  sought  to  meet  that  portion  of  the  plaintiff's  claim 
which  was  founded  upon  the  crops,  by  showing  a  sale  of  them 
under  execution  to  Boynton.  No  instructions  were  asked  as 
to  the  effect  of  this  sale.  If  valid  it  would  be  a  defense  pre 
tanto,  and  we  see  no  ground  in  the  record  for  denying  its 
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validity.  The  levy  was  upon  Roche's  interest  in  the  growing 
crops,  and  was  made  on  the  24th  of  May,  and  the  sale  was 
held  on  the  16th  of  June.  The  only  objection  to  the  sale 
taken  in  the  argument  is  that  there  was  not  a  sufficient  levy. 
But  it  appears  by  the  return  of  the  sheriff  that  he  made  such 
levy  as  the  nature  of  the  property  admitted,  and  the  sale  was 
held  on  the  premises,  and  Roche  not  only  did  not  move  to  set 
aside  the  sale,  but  he  refused  further  to  work  or  harvest  the 
crops,  on  the  ground  that  he  had  been  sold  out  by  the  sheriff. 
There  is  no  evidence  of  any  fraudulent  collusion  between 
Pierce  and  the  plaintiff  in  this  execution  or  the  purchaser. 
The  judgment  must  be   reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Vinton  G.  Harbaugh 

v. 

The  People  of  the  State  of  Illinois. 

Criminal  law — keeping  a  common  gaming  house — what  constitutes  The 
keeping  of  a  billiard  saloon,  where  persons  assemble  to  play  the  game  of  bil- 
liards for  amusement,  even  though  they  bet  upon  the  game  so  far  as  to  deter- 
mine which  of  the  contesting  parties  shall  pay  for  the  use  of  the  tables,  does 
not  render  the  place  a  "  common  gaming  house  n  within  the  meaning  of  the 
one  hundred  and  twenty-ninth  section  of  the  Criminal  Code. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  J.  H.  Stewart,  for  the  plaintiff  in  error. 

Mr.  C.  Blanchard,  State's  Attorney,  for  the  people. 

Mr.  Chief  Justice  Walker  delivered  the   opinion  of   the 

Court : 
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This  was  an  indictment  against  plaintiff  in  error  for  keeping 
a  common  gaming  house  for  his  gain  and  profit.  The  prosecu- 
tion is  under  the  one  hundred  and  twenty-ninth  section  of 
chapter  entitled  Criminal  Jurisprudence,  which  declares  that, 
if  any  person  shall,  for  his  profit  or  gain,  keep,  have  or 
maintain  a  common  gaming  house,  table  or  room,  or  in  any 
house  or  place  occupied  by  him  or  her,  procure  or  permit 
any  persons  to  frequent  or  come  together  to  play  for  money 
or  other  valuable  things  at  any  game,  every  offender,  on 
conviction,  shall  be  fined  not  exceeding  one  hundred  dollars, 
or  imprisoned  not  exceeding  six  months.  The  indictment 
charges  that,  for  his  gain  and  profit,  plaintiff  in  error  unlaw- 
fully and  willfully  permitted  and  procured  divers  persons  to 
frequent  and  come  together  to  play  at  a  game  with  billiards 
for  money,  etc.  A  trial  was  had  by  the  court  and  a  jury, 
resulting  in  a  verdict  of  guilty.  A  motion  for  a  new  trial 
was  entered,  which  was  overruled  by  the  court,  and  a  fine  of 
twenty-five  dollars  imposed. 

It  appears  that  plaintiff  in  error  was  the  proprietor  of  a  bil- 
liard saloon,  and  that  different  persons  played  billiards  on  his 
billiard  tables,  and  that  it  was  the  custom  for  the  loser  to  pay 
twenty  or  twenty-five  cents  for  the  use  of  the  table  for  each 
game  that  was  played,  and  that  plaintiff  in  error  was  frequently 
present  and  received  the  money  so  paid  ;  that  the  persons  using 
the  tables  frequently  played  to  see  who  should  pay  for  their  use. 
But  the  witnesses  did  not  know  of  any  rule  or  regulation  adopted 
by  plaintiff  in  error  on  the  subject. 

Does  this  evidence  bring  this  case  within  the  statute?  We 
think  not.  The  manifest  design  of  the  enactment  was  to  pre- 
vent the  coming  of  persons  together  for  the  purpose  of  gaming 
for  profit.  It  was  not  to  prevent  persons  from  playing  games 
simply  for  amusement,  where  there  was  nothing  lost ;  nothing 
lost  or  won.  Such  a  construction,  we  think,  would  not  be 
according  to  the  evident  intention  of  the  legislature.  The  act 
was  intended  to  suppress  and  prevent  the  vice  of  gambling,  and 
not  the  suppression  of  playing  games  alone  for  amusement.  In 
this  case  we  can  see  nothing  more  than  simply  keeping  billiard 
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tables  for  amusement  and  exercise  of  persons  desiring  to  use 
them  for  that  purpose.  It  does  not  appear  that  they  were  kept 
for  the  purposes  of  gaming  for  money.  Although  persons  using 
the  tables  may  have  played  for  the  purpose  of  determining  who 
should  pay  the  trifling  sum  for  the  use  of  the  tables,  we  do  not 
think  that  rendered  it  a  common  gaining  house,  or  that  his  per- 
mitting them  to  come  together  and  play  in  that  manner  ren- 
dered the  keeper  liable  under  the  statute ;  that  any  effort  to 
evade  the  statute  by  permitting  parties  to  play  for  stakes,  or 
where  sums  were  bet  for  the  gain  of  the  parties  playing,  would 
render  the  keeper  of  such  a  house  liable,  we  entertain  no  doubt, 
but,  in  this  case,  we  see  no  evidence  that  such  was  the  design. 
The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Mary  Gardner  et  al. 

v. 

Elijah  C.  Emerson  et  al. 

1.  Bills  of  review  —  their  requisites.  In  a  bill  of  review,  the  former 
bill  and  the  proceedings  under  it  must  be  stated  ;  the  decree  and  the  point  in 
which  the  party  exhibiting  the  bill  of  review  conceives  himself  aggrieved  by 
it ;  and  the  ground  of  law  upon  which  he  seeks  to  impeach  it ;  or  if  it  be 
brought  on  newly  discovered  evidence,  the  evidence  must  be  stated. 

2.  In  this  case  the  bill  of  review  was  exhibited  for  error  apparent,  and  a 
mere  skeleton  of  the  original  bill  was  given.  The  name  or  style  of  the  court 
in  which  the  bill  was  filed,  is  not  given,  nor  the  State  or  county,  nor  in  what 
court  or  where  the  decree  was  rendered.  There  is  a  reference  in  the  bill  to 
the  proceedings  of  the  court,  which  are  prayed  to  be  taken  as  a  part  of  the 
bill  of  review,  and  also  all  the  files  in  the  suit  are  prayed  to  be  so  taken,  but 
the  bill  does  not  state  in  what  court  those  proceedings  are  to  be  found,  nor 
are  they  made  exhibits.  The  bill  was  held  bad  on  demurrer.  The  whole 
record  should  have  been  incorporated  in  the  bill,  or  appended  to  it  as  an 
exhibit. 

3.  Subsequent  incumbrancers  —  not  affected  by  new  contracts  under  a 
prior  incumbrance.  A  junior  incumbrancer  has  a  right  to  redeen  from  a  prior 
mortgage,  by  paying  the  amount  due  according  to  its  terms  as  recorded.     As 
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against  him,  no  new  terms  can  be  incorporated  into  the  prior  mortgage,  no 
additional  indebtedness  can  be  secured  by  it. 

4.  So  where  the  parties  to  the  prior  mortgage  stipulated  for  the  payment 
of  a  higher  rate  of  interest  on  the  mortgage  debt,  than  was  provided  in  the 
mortgage  as  recorded,  while  the  contract  might  be  binding  upon  the  mort- 
gagor personally,  the  excess  of  the  interest  agreed  to  be  paid  could  not  be 
made  a  lien  upon  the  land  to  the  prejudice  of  subsequent  incumbrancers. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  H.  M.  Wead,  for  the  appellants. 

Mr.  T.  G.  Frost,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Knox  Circuit  Court, 
brought  by  Elijah  C.  Emerson  and  others  against  Mary  Gard- 
ner and  Cornelius  Runlde,  to  review  a  decree  theretofore 
obtained  by  Mary  Gardner  against  the  complainants  in  a  pro- 
ceeding to  foreclose  a  mortgage  made  by  Richard  Whiting  to 
Joseph  T.  C.  Carpenter,  of  which  she  claimed  to  be  the 
assignee. 

A  general  demurrer  was  put  in  to  the  bill  which  the  court 
overruled,  and  ordered  that  the  original  decree  should  be 
vacated,  and  that  the  complainants  have  leave  to  answer  the 
original  bill ;  and  that  it  be  referred  to  the  master  in  chancery 
to  ascertain  the  amount  due  on  the  note  and  mortgage  set  forth 
in  the  original  bill,  and  report  the  same,  together  with  his 
mode  of  computation  to  the  court ;  and  it  was  further  decreed, 
that  the  complainants  in  the  bill  of  review,  have  leave  to 
redeem  the  mortgaged  premises  by  paying  the  amount  found 
to  be  due,  within  three  months  from  the  date  of  confirming  the 
master's  report,  or  determining  the  amount  due  the  complain- 
ant in  the  original  foreclosure  bill;  and  it  was  decreed  that 
before   the  payment    thereof,   all   the  proceedings   under   the 
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original  bill,  subsequent  to  the  decree  for  the  sale  of  the  mort- 
gaged premises,  including  the  sale,  deed,  and  decree  of  con- 
tinuation, should  be  wholly  vacated  and  set  aside ;  and  that 
the  complainant  in  the  original  bill  should,  thereupon,  release 
the  mortgaged  premises  from  the  lien  of  the  mortgage,  and 
from  all  title,  interest  and  claim  derived  thereunder. 

From  this  decree  Mary  Gardner  appeals  to  this  court. 

The  appellants  contend,  that  the  bill  of  review  is  fatally- 
defective,  for  the  reason  that  it  does  not  set  forth  and  show, 
where,  and  by  what  court,  the  original  decree  was  pronounced, 
or  in  what  State  or  county  it  was  passed ;  that  the  bill  of 
review  does  not  set  forth  the  bill  and  decree  in  the  original 
cause  sought  to  be  reviewed ;  in  short,  that  it  fails  to  set  forth 
even  the  substance  of  the  proceedings  under  the  original  bill, 
and  which  complainants  allege  were  erroneous,  so  that  no  court 
can  judicially  know  or  determine  where  the  original  suit  was 
tried,  what  decree  was  made  in  it,  or  by  whom  the  decree  was 
made. 

This  bill  is  filed  upon  error  alleged  to  be  apparent  on  the 
face  of  the  decree ;  how  necessary  is  it  then,  nay,  indispensable, 
that  the  bill,  which  is  the  origin  of  the  decree,  should  be,  sub- 
stantially at  least,  set  forth  in  the  bill  of  review.  It  cannot 
be  determined,  on  inspection  of  the  decree,  that  there  is  error 
on  the  face  of  it,  unless  it  is  known  on  what  allegations  and 
statements  it  was  founded,  and  for  these,  the  original  bill  must 
be  seen  and  inspected,  and  to  enable  the  court,  in  which  the  bill 
of  review,  is  filed,  to  do  that,  the  bill  and  proceedings  must  be 
incorporated  into  the  bill  of  review.  The  rule  is  stated  in  3 
Daniell's  Ch.  Pr.  1728,  in  which  all  text  writers  on  this  sub- 
ject concur.  Adam's  Equity,  880  ;  Story's  Eq.  PL  §  420.  #  It 
is  this :  In  a  bill  of  review,  the  former  bill  and  the  proceed- 
ings under  it  must  be  stated ;  the  decree  and  the  point  in 
which  the  party  exhibiting  the  bill  of  review  conceives  himself 
aggrieved  by  it ;  and  the  ground  of  law  upon  which  he  seeks 
to  impeach  it ;  Dr  if  it  be  brought  on  newly  discovered  evi- 
dence, the  evidence  must  be  stated. 

This  court,  in  the  case  of  Turner  v.  Berry,  3  Gilm.  543,  said : 
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"  From  the  very  nature  of  this  proceeding,  it  is  manifestly 
necessary  to  state  all  of  the  proceedings  in  the  original  cause, 
except  the  evidence  on  which  the  court  found  the  facts  on  which 
it  proceeded  to  render  the  decree."  It  is  impossible  to  say  from 
tli is  bill,  which  is  for  error  apparent,  that  such  error  exists,  in 
the  absence  of  the  original  bill  and  the  proceedings  under  it. 

We  have  carefully  inspected  this  record,  and  find  a  mere 
skeleton  of  the  original  bill.  The  name  or  style  of  the  court  is 
not  given  in  which  the  bill  was  filed,  nor  the  State  or  county, 
nor  in  what  court,  or  where  tie  decree  was  rendered.  There  is 
a  reference  in  the  bill  to  the  proceedings  of  the  court,  including 
the  decree  of  sale,  which  the  complainants  pray  may  be  taken 
as  part  of  their  bill,  and  also  that  all  the  files  in  the  suit  may 
be  so  taken,  but  the  bill  does  not  state  in  what  court  those  pro- 
ceedings are  to  be  found.  No  exhibits  are  made  of  them,  nor 
is  it  alleged  they  exist  anywhere  in  any  court  in  this  State. 
£In  a  bill  of  review,  the  record  of  the  decree  to  be  reviewed  is 
the  record  of  the  cause,  and  the  whole  record  should,  therefore, 
go  with  the  bill.  It  is  but  reasonable  to  require  a  party  asking 
a  reversal  of  a  decree  to  furnish  to  him  in  whose  favor  the  decree 
stands  a  copy  of  the  record,  that  he  may  readily  defend  ;  and,  as 
the  court,  as  we  have  said  above,  are  to  determine  the  questions 
made  in  the  cause  upon  the  record,  it  is  indispensable  that  the 
whole  record  should  be  at  hand,  to  be  inspected,  either  by  incor- 
porating it  in  the  bill  or  appending  it  as  an  exhibit.  But,  in 
another  view,  the  necessity  is  apparent,  since,  by  a  reference 
merely,  the  papers  do  not  become  a  part  of  the  record  in  this 
cause,  and  they  would  not,  of  course,  come  to  this  court  upon 
a  writ  of  error  or  appeal.  This  court  could  not  review  decis- 
ions made  on  a  bill  of  review  without  inspection  of  the  record 
of  the  decree,  and  we  could  not  command  it  unless  fully  set 
forth  in  the  bill  or  made  an  exhibit. 

In  Story's  Eq.  Fl.  §  407,  it  is  said,  for  the  purpose  of  exam- 
ining all  errors  of  law,  the  bill,  answer  and  other  proceedings 
are  as  much  a  part  of  the  record  before  the  court  as  the  decree 
itself,  for  it  is  only  by  a  comparison  with  the  former  that  the 
correctness  of  the  latter  can  be  ascertained. 
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As  the  original  bill  and  proceedings  on  it  do  not  accompany 
this  bill,  and  as  it  does  not  name  the  court  or  State  or  county 
in  which  they  were  had,  the  bill  of  review  was  open  to  a  demur- 
rer, and  the  demurrer  should  have  been  sustained,  with  leave 
to  amend,  by  setting  out  the  original  bill  and  proceedings  in 
the  body  of  this  bill,  or  appending  them  as  an  exhibit. 

It  is  alleged  in  the  bill  of  review,  that  the  notes  secured  by 
the  mortgage  to  Carpenter,  bore  only  six  per  cent,  interest,  and 
that  the  court,  in  pronouncing  its  decree,  allowed  interest  at 
the  rate  of  ten  per  cent,  per  annum. 

The  bill  of  foreclosure  alleged  an  agreement  made  by  Whit- 
ney, on  the  lirst  day  of  January,  1851,  with  Mary  Gardner, 
the  appellant,  and  then  owner  of  the  mortgage,  and  complainant 
in  the  bill  of  foreclosure,  to  pay  ten  per  cent,  interest  from  that 
date. 

It  is  perfectly  obvious,  that  if  this  agreement  was  entered 
into  for  a  valuable  consideration,  and  valid  as  against  Whitney 
personally,  it  could  not  be  made  a  lien  on  the  land  to  the 
prejudice  of  subsequent  incumbrancers.  They  had  a  right  to 
redeem  from  this  mortgage,  by  paying  the  amount  due  accord- 
ing to  its  terms  as  recorded.  As  against  them,  no  new  terms 
could  be  incorporated  into  the  mortgage,  no  additional  indebt- 
edness could  be  secured  by  it.  Yet  such  is  the  effect  of  the 
decree. 

The  subsequent  incumbrancers,  in  order  to  secure  their  own 
debts,  were  required  to  pay  more  than  was  secured  by  the 
mortgage  to  Carpenter. 

If  these  facts  shall  be  found  to  appear  by  the  record  of  that 
case,  when  it  is  properly  before  the  court,  by  an  amendment 
to  this  bill,  it  will  be  a  fatal  error,  and  ground  for  opening  the 
decree. 

We  have  disposed  of  this  question  now,  as  the  point  has 
been  made  and  argued,  and  the  expression  of  our  opinion  upon 
it,  may  save  parties  the  expense  of  returning  again  to  this 
court. 

We  do  not  deem  it  necessary  to  consider  the  othei  points 
made. 
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For  the  reasons  given,  the  decree  will  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


Herman  Strauss 

v. 

The  Town  of  Pontiac. 

1.  Powers  op  towns  —  extraterHtorially.  A  town  cannot  give  its  ordi- 
nances an  extraterritorial  effect,  except  so  far  as  it  may  be  clearly  authorized 
so  to  do  by  the  legislature. 

5.  Same — effect  of  a  power  to  prohibit  tippling-houses  and  dramshops.  A 
power  given  to  a  town  by  its  charter  to  prohibit  tippling-houses  and  dram- 
shops, does  not  authorize  the  town  to  pass  an  ordinance  forbidding  the  sale  of 
spirits  and  beer  in  any  quantity  or  for  any  purpose,  except  by  persons  author- 
ized to  sell  for  medicinal,  mechanical  or  manufacturing  purposes. 

3.  Same  —  a  prohibition  in  a  toion  charter  not  necessarily  a  grant  of  power 
to  the  town.  The  prohibition  in  a  town  charter  of  the  keeping  in  the  town,  or 
within  a  certain  distance  thereof,  spirits  or  beer  for  purposes  of  traffic,  pre- 
scribing the  penalty  therefor  and  the  remedy  for  its  recovery,  does  not  confer 
upon  the  town  any  power  to  enact  an  ordinance  on  the  subject. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  E.  Stake,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Messrs.  Fleming  &  Pillsbury  and  Messrs.  Leland  &  Blah- 
chard,  for  the  appellant. 

Mr.  L.  E.  Patson,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  town  of  Pontiac  against 
the  defendant  for  violation  of  an  ordinance  prohibiting  the 
Bale  of  spirits  or  beer  within  three  miles  of  the  town  limits. 
It  is  stipulated  by  the  parties  that  the  defendant  had  made 
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tour  sales  of  malt  beer  outside  the  town  limits,  but  within 
three  miles  thereof,  and  it  is  also  expressly  stipulated  that  this 
suit  is  brought  for  a  violation  of  the  ordinance. 

Section  six  of  article  four  of  the  charter  authorizes  the  town 
to  declare  what  shall  be  a  nuisance,  and  to  prevent  and  remove 
the  same. 

Section  nineteen  of  the  same  article  authorizes  the  prohibi- 
tion of  tippling-houses  and  dram-shops  in  the  town,  or  within- 
five  miles  thereof. 

Section  seventeen  of  article  seven  forbids  any  person  from 
keeping  in  the  town,  or  within  three  miles  thereof,  spirits  or 
beer  for  the  purposes  of  traffic,  under  penalty  of  a  fine  of  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars,  to 
be  collected  by  prosecution  before  any  justice  of  the  town. 

Section  thirty-three  uf  article  four  authorizes  the  making 
of  all  ordinances  necessary  to  carry  into  effect  the  powers 
granted  in  the  charter. 

These  are  the  only  provisions  of  the  charter  relied  upon  as 
authorizing  the  ordinance  in  question. 

We  are  not  able  to  find  in  them  any  authority  to  pass  that 
portion  of  the  ordinance  which  forbids  the  sale  of  spirits  or 
beer  outside  the  corporate  limits  and  within  three  miles  thereof. 
It  cannot  be  contended  that  a  town  can  give  its  ordinances 
an  extraterritorial  effect  except  so  far  as  it  may  be  clearly 
authorized  so  to  do  by  the  legislature.  Of  the  sections  of  the 
charter  above  quoted  the  only  one  which  professes  to  give 
the  town  power  to  legislate  for  the  territory  beyond  its  limits 
is  that  which  authorizes  it  to  prohibit  tippling-houses  and  dram- 
shops within  five  miles.  The  power  to  prohibit  a  tippling- 
house  or  a  dram-shop  cannot  be  considered  as  embracing  the 
power  to  prohibit  the  sale  for  exportation  or  for  domestic  use 
of  a  cask  of  beer.  The  appellant  in  the  case  before  us  was  a 
brewer.  It  does  not  appear  from  the  stipulation  whether  the 
four  sales  made  by  him  were  at  wholesale  or  retail.  Under 
the  ordinance  in  question  a  sale  in  any  quantity  or  for  any 
purpose,  except  by  persons  authorized  to  sell  for  medicinal, 
mechanical  or  manufacturing  purposes,  is  forbidden.     It  would 
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be  a  perversion  of  terms  to  hold  that  the  power  to  pass  this 
ordinance  can  be  derived  from  a  grant  of  power  to  prohibit 
tippling-houses  and  dram-shops. 

Section  seventeen  of  article  seven  of  the  charter  above  refer- 
red to  does,  of  itself,  prohibit  the  keeping  of  spirits  or  beer  for 
the  purposes  of  traffic  within  three  miles  of  the  town,  but  it 
does  not  confer  upon  the  town  the  power  to  enact  an  ordinance 
upon  the  subject.  It  does  not  purport  to  give  the  town  any 
power  whatever.  It  is  a  complete  enactment  within  itself, 
defining  the  offense,  the  penalty  and  the  mode  of  prosecution. 
The  facts  admitted  on  this  record  might  have  justified  a  con- 
viction if  the  prosecution  had  been  under  that  clause  of  the 
charter,  but  it  was  expressly  stipulated  in  the  court  below  that 
the  suit  was  brought  for  a  violation  of  the  ordinance.  By 
that  stipulation  they  must  now  abide,  and  while  we  may  con- 
cede that  the  town  has  the  power  under  its  charter  to  declare 
the  sale  of  spirits  or  beer  within  its  limits  to  be  a  nuisance  and 
can  punish  it  as  such,  yet  as  the  charter  gives  it  no  extra- 
territorial power  in  regard  to  nuisances,  we  are  constrained  to 
hold  that  portion  of  the  ordinance  applying  to  the  three  miles 
beyond  the  corporate  limits  to  be  void.  As  under  the  stipula- 
tion we  must  decide  the  case  upon  the  ordinance,  and  as  that 
is  a  nullity  so  far  as  it  applies  to  this  case,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles  T.  Boggs  et  al. 

v. 

Mills  Olcott. 

1.  Evidence — proof  of  the  execution  of  an  instrument.  Where  a  party 
whose  name  appears  signed  to  an  instrument  performs  the  acts  which  are 
required  by  it,  that  will  be  regarded  as  such  a  recognition  of  its  validity  as 
will  estop  him  from  denying  its  execution. 

2.  So,  where  a  person's  name  appears  to  a  subscription  to  stock  of  a  banking 
association,  and  he  has  paid  calls  as  a  shareholder  on  the  number  of  shares  set 
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opposite  his  name,  after  his  name  was  placed  there,  this  will  be  taken  as  an 
admission  that  his  signature  and  subscription  were  authorized  and  binding. 

3.  Same  —  what  is  proof  of  membership  of  an  association.  Where  the  party 
lias  paid  in  his  stock,  accepted  a  directorship  in  the  association,  and  advised 
and  consulted  with  other  directors  in  reference  to  the  business  of  the  associa- 
tion, he  thereby  admits  that  he  was  a  member,  and  such  acts  are  sufficient  to 
render  him  liable  for  the  debts  of  the  concern. 

4.  Description  of  parties.  Where  a  number  of  persons  associated  in 
business,  are  known  to  the  world  and  transact  business  by  a  particular  name, 
in  a  suit  against  the  members,  they  may  be  described  as  members  of  an  asso- 
ciation of  that  name,  and  they  cannot  defeat  a  recovery  by  showing  that  in 
their  articles  of  association  they  adopted  a  different  name 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Mills  Olcott 
against  Charles  T.  Boggs,  Joseph  McPherson,  and  others, 
described  as  being  members  of  the  "  Mechanics'  Savings  Bank 
association  of  Chicago."  The  object  of  the  suit  was  to  fix 
upon  the  defendants  a  liability  for  the  deposit  account  of  the 
plaintiff.  The  general  issue  was  pleaded,  and  the  defendant 
McPherson  also  put  in  a  special  plea  under  oath,  denying  the 
partnership.  The  principal  question  is  one  of  fact,  whether 
the  signing  of  the  subscription  to  the  stock  of  the  association 
by  the  defendants  was  sufficiently  proven.  The  evidence  in 
reference  to  that  question  is  sufficiently  presented  in  the  opin- 
ion of  the  court. 

Another  question  presented  is,  that  the  addition  of  the  firm 
name  of  the  defendants  in  the  declaration  is  a  variance  from 
the  name  adopted  by  the  parties  in  their  articles  of  associa- 
tion, the  defendants  claiming  that  the  name  under  which  they 
were  organized,  was  "  The  Mechanics'  Savings  bank,"  whereas 
they  are  described  in  the  declaration  as  being  members  of  "  The 
Mechanics'  Savings  Bank  association  of  Chicago."  But  it 
appeared  in  evidence  that  the  firm  was  known  in  the  commu- 
nity by  the  latter  name,  and  transacted  business  in  that  name. 

A  trial  of  the  cause  resulted  in  a  finding  and  judgment  for 
the  plaintiff,  and  the  defendants  bring  the  cause  to  this  court 
by  appeal. 
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Messrs.  Scates,  Bates  &  Towslee,  for  the  appellants. 

Mr.  James  B.  Vaughan  and  Mr.  John  J.  McKinnon,  for  the 

appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

Appellants  insist  that  they  did  not  sign  the  articles  of  asso- 
ciation, and  are  theretore  not  liable  on  their  subscription  for 
stock.  We  have  examined  the  original  articles  of  association, 
and  find  that  there  were  two  articles  signed  at  different  times, 
by  the  larger  number  of  the  share  holders.  It  seems,  that  the 
first  association  fell  through  and  was  abandoned.  We  are, 
however,  satisfied  from  this  examination  and  the  other  evidence 
in  the  record,  that  all  of  the  appellants  but  McPherson  signed 
the  articles  under  which  the  association  was  formed,  and  the 
business  transacted.  He  signed  the  first  articles  about  which 
there  is  no  question,  but  it  never  went  into  operation.  As  to 
his  execution  of  the  articles  sued  upon,  the  evidence  is  not  so 
clear  and  direct  as  that  to  the  other  members  of  the  association, 
but  it  is  sufficient  to  charge  him  as  well  as  them. 

It  is  urged  that  the  court  below  erred  in  admitting  the 
articles  of  association  and  stock  book  in  evidence,  without  proof 
of  their  execution.  The  witness  Alexander  testified,  that  the 
articles  were  signed  at  different  times,  by  the  several  members, 
at  the  dates  set  opposite  their  names,  and  he  says  he  was  present 
when  most  of  them  signed  both  the  articles  and  stock  book. 
He  states  positively,  that  McPherson  signed  the  preliminary 
articles,  and  that  he  paid  calls  as  did  the  other  share-holders, 
on  the  number  of  shares  set  opposite  his  name,  after  the  sub- 
scription was  made.  This  is  an  admission  of  the  strongest 
character,  that  the  signature  and  subscription  were  authorized 
and  binding,  and  that  the  name  was  either  signed  by  himself 
or  some  one  else  at  his  instance.  His  name  was  signed  to  the 
articles,  and  he  recognized  its  validity  by  performing  the  acts 
which  were  required  by  the  instrument.  By  recognizing  and 
acting  under  it,  he  is  estopped  from  denying  its  execution.  We 
20 — 40th  III. 
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therefore  are  of  the  opinion  that  its  execution  was  sufficiently 
proved  to  admit  it  in  evidence. 

When  McPherson  paid  in  his  stock,  accepted  the  director- 
ship, and  advised  and  consulted  with  other  directors  in  refer- 
ence to  the  business  of  the  association,  he  thereby  admitted  that 
he  was  a  member.  These  acts  were  sufficient  to  render  him 
liable  for  the  debts  of  the  concern.  The  testimony  of  Alexan- 
der establishes  the  partnership.  He  says  that  the  association 
was  composed  of  the  subscribers  for  the  stock,  and  names 
them  as  E.  T.  Boggs,  K  Chapin,  C.  H.  Atkins,  J.  E.  Evans, 
J.  P.  Eoot,  W.  C.  Daw,  C.  Baldwin,  J.  W.  Hedenburg,  R. 
Gentry,  C.  M.  Cadey,  F.  Blake,  W.  Heinrod,  Joseph  McPher- 
son  and  George  J.  Brine,  the  persons  who  were  defendants  in 
the  court  below. 

This  witness,  from  his  connection  with  the  business,  had 
ample  means  of  knowing  the  relation  the  parties  occupied  to 
the  concern.  He  was  their  teller,  and  acted  in  that  capacity 
from  its  organization  to  its  close.  He  was  in  daily  communica- 
tion with  them,  and  consulted  with  them  as  officers  and  direct- 
ors or  otherwise.  Of  all  persons  we  might  expect  him  to  know 
the  nature  of  the  business,  and  the  relation  that  each  of  these 
persons  occupied  toward  the  others,  in  its  prosecution.  His 
evidence  seems  to  be  fair  and  consistent,  bearing  every  mark 
of  intelligence  and  truth.  ISFor  is  it  opposed  by  the  testimony  of 
any  other  witness.     And  being  so,  it  carries  with  it  conviction. 

It  is  urged,  that  the  addition  of  a  firm  name  in  the  declara- 
tion, not  employed  in  the  articles  of  association,  is  a  variance 
which  should  reverse  the  judgment.  They  seem  to  have  done 
business  in  the  name  by  which  they  were  described,  and  the 
firm  was  known  by  that  name  in  the  community,  and,  being  a 
mere  addition  to  their  individual  names,  we  are  at  a  loss  to 
comprehend  how  they,  by  showing  that  their  firm  name  was 
different  from  that  in  which  they  transacted  business,  and  by 
which  the  house  was  known,  and  under  which  they  obtained 
the  money  for  which  they  are  sued,  could  be  relieved  from 
liability.  It  is  enough  that  they  contracted  in  the  name  by 
which  they  are  described.     It  could  not  be  permitted,  for  men 
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to  enter  into  articles  of  association  by  one  name,  of  which  the 
community  knew  nothing,  and  have  no  right  to  know,  and  do 
business  in  a  different  name,  and  then  defeat  a  recovery  because 
they  were  not  sued  by  the  secret  name  of  the  association,  for 
money  that  had  been  obtained  under  the  name  in  which  they 
did  business.  Such  a  defense  cannot  be  allowed  to  defeat  a 
recovery.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Alfred  Daniels 

v. 

Peter  Burso. 

1.  Tax  title  —  receipt  for  taxes  paid  before  the  sale  —  its  sufficiency.  In 
an  action  of  ejectment,  where  the  plaintiff  relied  upon  a  tax  deed,  the  defend- 
ant sought  to  prove  that  the  taxes  for  the  alleged  non-payment  of  which  the 
land  had  been  sold,  had  been  paid  before  the  sale,  and  offered  a  receipt  for  such 
taxes  from  the  collector,  for  "  teety  seven  dollars,"  the  receipt  also  containing 
a  column,  headed  "  total  tax,"  which  footed  up,  in  figures,  $27.  This  was 
sufficient,  as  the  jury  could  readily  determine  what  "teety  seven  dollars" 
meant  by  observing  the  footing  up  of  the  column  headed  "  total  tax." 

2.  The  receipt  described  the  premises  upon  which  the  taxes  were  paid,  by 
No.  5  placed  in  a  column  headed  "  lot,"  and  9  in  the  next  column  headed 
"  block,"  then  followed  the  figure  8  in  the  column  headed  "  lot,"  but  with  no 
number  opposite  thereto  in  the  column  headed  "block."  Held,  that  this 
description  was  sufficient  to  justify  the  inference,  nothing  appearing  to  the 
contrary,  that  lot  eight  was  in  the  same  block  as  lot  five. 

3.  Practice  —  when  to  object  that  a  party  questioning  a  tax  deed  has  shown, 
no  title.  Where  the  plaintiff  in  ejectment  relies  upon  a  tax  deed,  and  the 
defendant  relies  upon  proof  that  the  taxes  for  the  alleged  non-payment  of 
which  the  land  had  been  sold,  were  paid  before  the  sale,  an  objection  to  such 
proof  by  the  defendant  on  the  ground  that  he  has  shown  no  title  to  the  land, 
cannot  be  made  for  the  first  time  on  error ;  it  should  be  made  on  the  trial 
below,  so  as  to  enable  the  party  to  obviate  it  by  proper  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county ; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  opinion  states  the  case. 
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Mr.  Stephen  K.  Moore,  for  the  plaintiff  in  error. 

Mr.  M.  B.  Loomis,  for  the  defendant  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Conrt : 

This  was  an  action  of  ejectment  in  the  Kankakee  Circuit 
Court,  brought  by  Alfred  Daniels  against  Peter  Burso,  to- 
recover  the  possession  of  lot  eight  in  block  nine,  in  Kankakee 
city.  Two  verdicts  were  rendered  for  the  defendant,  on  the  last 
of  which,  judgment  was  entered  against  the  plaintiff  for  the 
costs.  The  plaintiff  has  taken  this  writ  of  error  to  this  court, 
and  has  assigned  various  errors,  the  most  important  of  which 
will  be  noticed. 

The  plaintiff  claimed  the  premises  by  virtue  of  a  sheriff's 
deed,  on  a  sale  of  the  lot  for  the  taxes  of  1858.  The  deed  is 
in  the  usual  form  and  was  recorded  October  30,  1861. 

To  rebut  this  proof  the  defendant  offered  in  evidence,  against 
the  objection  of  the  plaintiff,  the  following  receipt : 

"  State  of  Illinois,  Kankakee  county.  Collector's  office, 
Kankakee,  Jan.  31,  1859.  Received  of  Claude  Petit  teety- 
seven  dollars  and  14  cents  in  full  for  the  following  State, 
county,  town,  and  special  tax  on  the  following  described  real 
estate,  and  on  personal  property  for  the  year  1858,  viz. : 
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The  plaintiff  in  error  urges  several  objections  to  this  instru- 
ment of  evidence.  He  contends  that  as  the  statute  makes  the 
sheriff's  deed  prima  facie  evidence,  that  the  taxes  were  not 
paid  at  any  time  before  the  sale,  and  that  the  lands  conveyed 
had  not  been  redeemed  from  the  sale  at  the  date  of  the  deed, 
strong  proof  is  required  to  rebut  it.  It  is  admitted  that  this 
presumption  must  be  overcome  by  proof,  but  the  quantum  is 
nowhere  suggested.  The  receipt  was  competent  evidence,  it 
purporting  to  be  the  act  of  the  collector  of  taxes,  and  it  was  a 
fair  question  for  the  jury,  when  it  was  before  them,  to  deter- 
mine what  "  teety-seven  dollars  "  meant,  and  this  they  could 
readily  do,  by  observing  the  footing  up  of  the  column  headed 
"  total  tax." 

Another  objection  is,  that  as  it  was  in  proof  there  were  in 
Kankakee  city  a  great  many  lots  numbered  eight,  and  as  the 
receipt  does  not  show  in  what  block  lot  eight,  on  which  the 
taxes  were  paid,  was  situated,  it  should  not  have  been  admitted 
to  prove  it  was  in  block  nine. 

This  also,  was  a  question  fairly  for  the  jury  to  determine, 
and  though  the  evidence  was  not  of  the  most  conclusive  char- 
acter, still  it  was  sufficient  to  justify  the  jury  in  finding  as  they 
did.  But  one  block;  and  that  block  nine,  is  specified  in  the 
receipt.  The  first  is  lot  five  in  block  nine,  with  the  valuation, 
and  then  follows  lot  eight  with  its  valuation,  leavino*  it  to  be 
inferred,  in  the  absence  of  all  proof  to  the  contrary,  that  lot 
eight  was  in  the  same  block  as  lot  five.  Another  objection  is, 
that  this  receipt  could  not  be  connected  with  the  premises  in 
controversy,  because  the  statute  provides  that  no  person  shall 
be  permitted  to  question  the  title  acquired  by  a  collector's  deed, 
without  first  showing  that  he  had  title  to  the  land  at  the  time 
of  the  sale  (Scates'  Comp.  1,000),  and  no  such  proof  was  shown. 

On  the  trial  this  objection  was  not  made  and  cannot  now  be 
raised  in  this  court.  The  case  proceeded  as  if  the  title  of 
the  defendant,  independent  of  the  tax  title,  was  clear  and  indis- 
putable, and  it  would  seem  to  be  too  late  now  to  put  forth 
this  objection,  which  if  made  at  the  proper  time,  an  opportunity 
would  have  been  afforded  the  defendant  to  obviate  it. 
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As  to  the  instructions  asked  by  the  plaintiff  and  refused  by 
the  court,  it  is  sufficient  to  say  that  the  fifteenth  instruction 
given  for  the  plaintiff,  covers  the  whole  ground  of  controversy, 
and  puts  the  merits  of  the  case  fairly  before  the  jury.  That 
instruction  is  as  follows: 

"  The  court  instructs  the  jury  that  to  defeat  the  plaintiff's 
claim,  the  defendant  must  swear  that  the  taxes  were  paid 
upon  the  identical  property,  lot  and  block,  mentioned  in  the 
deed,  for  the  year  the  said  lands  were  sold,  under  which  the 
plaintiff  claims  title,  and  that  proof  must  be  made  by  the 
defendant." 

TbL  W9jb  a  fair  statement  of  the  law  of  the  case,  and  although 
the  yro'A  <7as  not  of  the  strongest  character,  we  deem  it  suffi- 
ci*»-  W.  P/.stain  the  verdict.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Eugene  O'Reily 

v. 
Michael  Fitzgerald. 

1.  New  trial  —  verdict  against  the  evidence.  Where  the  evidence  is  con- 
dieting,  and  the  court  doubts  how  it  would  have  found  upon  it,  that  is  a 
sufficient  reason  for  not  disturbing-  the  finding-  of  a  jury. 

2.  Admissions  —  of  their  relative  value  as  evidence.  The  proof  of  the 
admissions  of  a  party  is  a  less  satisfactory  character  of  evidence  than  that  of 
witnesses  who  testify  from  a  personal  knowledge  of  the  facts  in  controversy. 

3.  Instructions.  It  is  not  error  to  refuse  an  instruction,  even  if  it  cor- 
rectly states  the  law,  where  the  court  draws  and  gives  an  instruction  embodying 
the  law  applicable  to  the  case,  and  also  embodying  substantially  the  instruc- 
tion asked. 

4.  New  trial  —  to  impeach  a  witness.  It  must  be  a  very  extraordinary 
case  that  will  induce  courts  to  grant  a  new  trial  in  order  to  afford  an  oppor- 
tunity of  impeaching  a  witness. 

5.  In  this  case  the  plaintiff  sued  for  an  alleged  assault  and  knocking  of 
the  plaintiff  out  of  a  wagon,  whereby  he  was  injured.     One  witness  only 
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testiiied  to  the  alleged  act  of  the  defendant.  The  defendant's  theory  was,  that 
the  plaintiff  jumped  out  of  the  wagon.  The  evidence  was  conflicting,  but  the 
plaintiff  obtained  a  verdict  for  $500.  It  was  held,  there  was  nothing  in  the 
case  to  take  it  out  of  the  rule,  so  as  to  allow  a  new  trial  to  enable  the  defend- 
ant to  impeach  the  plaintiff's  witness. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Michael  Fitz- 
gerald, by  his  next  friend,  Austin  Fitzgerald,  against  Eugene 
O'Reily,  for  an  alleged  assault,  and  pushing  and  knocking  the 
plaintiff  out  of  a  wagon  in  the  city  of  Chicago,  whereby  his 
leg  was  broken. 

There  was  only  one  witness,  Patrick  Flynn,  who  testified,  on 
the  part  of  the  plaintiff,  that  the  defendant  committed  the 
alleged  act.  The  theory  of  the  defense  was,  that  the  plaintiff 
jumped  out  of  the  wagon,  and  the  evidence  was  conflicting. 
The  plaintiff,  recovered  a  verdict  for  $500  damages. 

In  support  of  a  motion  for  a  new  trial,  the  defendant  pre- 
sented his  own  affidavit,  as  follows : 

Alleges  that  since  the  said  trial  he  has  learned  for  the  first 
time  that  Mary  Mc Alpine  heard  Patrick  Flynn,  the  principal 
and  only  witness  for  the  said  plaintiff,  say,  on  the  same  day  of 
the  accident,  that  the  said  plaintiff  jumped  out  of  the  wagon 
before  the  defendant  got  into  it,  and  that  this  deponent  did  not 
push  or  throw  him  out ;  that  at  the  time  of  the  trial  deponent 
did  not  know  that  he  could  show  that  the  said  Patrick  Flynn 
made  a  different  statement  from  what  he  made  on  the  witness- 
stand.  Deponent  further  says,  that  the  fact  is  that  the  said 
plaintiff  did  jump  out  of  the  wagon  before  this  deponent  got 
into  it,  and  this  deponent  did  not  push  or  throw  the  plaintiff 
out.  • 

He  also  presented  the  affidavit  of  Mary  McAlpine,  in  which 
she  stated  that  Patrick  Flynn  admitted  to  her,  on  the  same 
day  the  accident  occurred,  that  the  plaintiff  jumped  out  of  the 
wagon  before  the  defendant  got  into  it,  and  that  the  defendant 
did  not  push  or  throw  the  plaintiff  out  of  the  wagon. 
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A  new  trial  was  refused,  and  judgment  entered  upon  the 
verdict.  The  defendant  thereupon  took  this  appeal,  and 
among  other  grounds  for  a  new  trial,  he  insists  he  should  have 
been  given  the  opportunity  to  impeach  the  plaintiff's  witness, 
Flynn. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Mr.  C.  C.  Gillmore,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellee,  a  boy  in  the  service  of  O'Reily,  was  sent  by 
his  master  upon  an  errand  with  a  horse  and  wagon  in  the  city 
of  Chicago.  Being  absent  longer  than  his  master  expected, 
the  latter  went  in  pursuit  of  him  and  found  he  had  stopped 
where  other  boys  were  at  play.  The  appellant  jumped  into 
the  wagon  and,  as  was  alleged  on  the  part  of  the  plaintiff 
below,  struck  him  a  blow  which  knocked  him  out  and  broke 
his  leg.  The  boy  brought  this  suit  and  recovered  damages. 
It  was  insisted  on  the  part  of  the  defendant  below,  appellant 
here,  that  the  boy,  as  he  saw  the  defendant  approaching, 
voluntarily  jumped  from  the  wagon.  The  only  question  in 
controversy  is,  which  of  these  theories  is  true  ? 

The  only  witness  who  actually  saw  the  affair  testifies  that 
the  appellant  struck  the  boy  and  thus  knocked  him  from  the 
wagon.  On  the  part  of  the  defendant,  one  witness  testifies, 
that  the  boy  told  witness  he  jumped  from  the  wagon  as  the 
defendant  "went  to  strike  him,"  and  two  others  swear  the  boy 
told  them  he  jumped  or  fell  from  the  wagon  as  appellant 
approached.  The  jury  ha^e  found  the  theory  of  the  prosecu- 
tion to  be  true,  and  it  is  manifest,  from  this  brief  statement, 
that  it  is  a  case  where  we  ought  not  to  disturb  their  verdict. 
The  evidence  was  contradictory,  and  the  degree  of  weight  to  be 
given  to  each  witness  was  for  the  jury  to  decide.  It  is  not  one 
of  those  cases  of  plain  disregard  of  the  evidence  which  call  for 
the  interference  of  courts.  On  the  testimony  as  it  stands  in  the 
record,  we  are  in  doubt  how  we  ourselves  would  have  found, 
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and  that  is  a  sufficient  reason  for  not  disturbing  the  finding  of 
the  jury.  This  is  to  be  said  against  the  testimony  of  the 
defendant,  that  it  consists  wholly  of  proof  of  admissions,  and 
such  evidence,  as  is  well  known,  is  of  a  less  satisfactory  kind 
than  that  of  witnesses  who  testify  from  a  personal  knowledge 
of  the  facts  in  controversy,  as  did  the  witness  for  the  plaintiff. 
We  cannot  say  the  verdict  is  against  the  weight  of  evidence. 

The  defendant  asked  three  instructions  which  were  refused, 
but  the  court  drew  and  gave  an  instruction  correctly  embody- 
ing the  law  applicable  to  the  case,  and  also  embodying  sub- 
stantially the  instructions  asked  by  defendant.  This  was 
sufficient. 

On  the  motion  for  a  new  trial,  the  defendant  filed  an  affidavit 
showing,  that  on  another  trial  he  could  impeach  the  plaintiff's 
witness.  It  must  be  a  very  extraordinary  case  that  will  induce 
courts  to  grant  a  new  trial  in  order  to  afford  an  opportunity  of 
impeaching  a  witness.  It  would  make  a  very  dangerous  pre- 
cedent and  there  is  nothing  in  the  present  case  to  induce  a 
departure  from  the  established  rule. 

Judgment  affirmed. 


Moses  Jones  et  aZ. 

v. 

Thomas  Marks. 

1.  Recovery  under  the  common  counts — or  lohether  the  plaintiff  must  declare 
specially.  A  party  employed  another  to  purchase  a  quantity  of  grain  for  him, 
and  to  advance  the  money  for  the  purpose,  and  to  sell  the  same  as  directed,  the 
former  depositing  with  the  latter  a  sum  of  money  to  secure  him  against  loss  in 
advancing  the  means  to  make  the  purchase,  in  case  the  price  of  the  grain 
should  decline  before  it  was  sold.  The  party  making  the  purchase  did  not 
obey  instructions  in  making  the  sale  of  the  grain,  but  sold  at  a  loss.  Held, 
that  the  money  deposited  as  an  indemnity  Gould  be  recovered  back  under  the 
common  counts  in  assumpsit ;  it  was  not  necessary  to  declare  on  the  special 
contract  which  had  been  violated,  as  nothing  remained  to  be  done  under  it. 

2.  Lien  upon  money  deposited  as  an  indemnity.  The  party  making  the 
purchase  having  disobeyed  instructions  in  making  the  sale,  he  thereby  lost  his 
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lien  upon  the  money  deposited  with  him  as  an  indemnity  against  loss.  Had 
he  sold  as  directed,  and  a  loss  had  resulted,  then  he  would  have  had  the  right 
to  appropriate  the  money  deposited  to  reimburse  him  in  his  money  advanced  to 
make  the  purchase. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  John 
A.  Jamescn,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Helm,  Taylor  &  Pence,  for  the  appellants. 

Messrs.  Gookins  &  Roberts,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  brought  by  Thomas  Marks 
in  the  Superior  Court  of  Chicago,  against  Jones  and  Jordan, 
to  recover  for  moneys  advanced  on  the  purchase  of  wheat. 
The  declaration  contained  special  and  common  counts,  but  it 
is  conceded  that  the  evidence  varied  from  the  case  as  stated  in 
the  special  counts,  which  only  renders  it  necessary  to  consider 
whether  a  right  to  recover  under  the  common  counts  was 
shown  on  the  trial  in  the  court  below.  One  Phelps,  it  appears, 
contracted  on  behalf  of  appellee  for  the  purchase  of  two  thou- 
sand bushels  of  wheat  through  appellants,  who  on  the  same 
day  made  the  purchase,  and  appellee  directed  them,  after  they 
bought,  if  they  received  a  private  dispatch  before  the  general 
dispatch  came,  and  it  showed  firmness  in  the  market  to  await 
the  general  dispatch.  If,  however,  it  showed  weakness,  to  sell 
immediately,  and  at  all  events  to.  sell  as  soon  as  the  public 
dispatch  was  received  if  they  had  not  previously  sold.  It 
appears  that  two  hundred  dollars  was  paid  as  a  margin  on  the 
purchase. 

It  also  appears  that  appellants  were  to  purchase,  and  advance 
the  money  for  the  wheat,  which  they  did,  and  the  two  hundred 
dollars  was  deposited  by  appellee,  to  secure  appellants  against 
loss  on  the  purchase,  in  case  of  a  decline  in  the  price.     The 
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purchase  was  made  at  $1.29  per  bushel,  and  on  the  day  follow- 
ing, and  at  the  time  when  appellants  were  directed  to  sell,  it 
would  have  brought  in  market  $1.34  per  bushel.  Appellants, 
however,  failed  to  make  a  sale.  Wheat  commenced  declining, 
and  went  down  in  price,  and  was  afterward  sold  without 
directions  from  appellee. 

It  is  insisted  in  favor  of  a  reversal  that  appellee's  only  remedy 
was  by  an  action  on  the  special  contract,  and  that  he  could  not 
recover  under  the  common  money  counts ;  and  the  recovery  in 
the  court  below,  cannot,  therefore,  be  sustained.  The  money 
was  only  delivered  to  appellants  to  hold  as  a  security  against 
loss  by  any  depreciation  that  might  occur  in  the  price  of  the 
wheat.  And  although  there  was  a  special  agreement,  still 
nothing  farther  was  to  be  done  under  the  contract.  It  was  no 
longer  open,  but  had  been  broken  by  appellants  as  the  jury 
found,  and  a  recovery  for  a  breach  in  such  cases  may  usually 
be  had  under  the  common  counts. 

Appellants  by  disobeying  instructions  released  appellee  from 
the  contract,  but  remained  liable  themselves,  for  any  loss  he 
sustained.  And  when  they  disobeyed  instructions  and  released 
appellee  from  the  contract,  they  ceased  to  have  any  lien  on 
appellee's  money  deposited  with  them  as  a  pledge  against  loss. 
Appellee  then  became  entitled  to  withdraw  it  from  their  hands 
and  could  then  maintain  an  action  for  its  recovery.  It  never 
was  the  money  of  appellants,  but  always  belonged  to  appellee. 
Had  they  sold  as  directed  and  loss  had  ensued  they  would 
then,  under  the  agreement,  have  had  the  right  to  appropriate 
the  money  to  make  good  their  loss.  It  would  then  have 
become  theirs  to  the  extent  of  the  loss.  Appellee,  therefore, 
had  a  right  to  recover  his  money  so  deposited,  under  the  money 
counts. 

We  perceive  no  error  in  this  record,  and  the  judgment  of 
the  court  below  is  therefore  affirmed. 

Judgment  affirmed 
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Reuben  Rowley 

v. 
Jesse  Hughes. 

1.  Rejecting  competent  evidence  —  not  necessarily  error.  It  is  not 
error  to  reject  evidence,  though  it  be  strictly  admissible,  if  it  appears  from 
other  evidence  in  the  record  that  its  admission  would  not  have  changed  the- 
result. 

2.  Evidence  —  acts  and  declarations  of  a  party — when  admissible  as  a 
part  of  the  res  gestm.  In  the  action  of  forcible  entry  and  detainer  the  question 
is  one  of  possession,  and  the  intention  with  which  the  claimant,  under  whom 
the  defendant  holds,  entered  into  possession  after  its  abandonment  by  the 
plaintiff,  is  a  proper  subject  of  inquiry  ;  and  such  intention  may  be  shown  by 
his  own  acts  and  declarations  made  at  the  time  of  taking  possession,  as  a  part 
of  the  res  gestm. 

3.  Practice  —  allowing  further  proof  by  a  party  after  he  has  rested  his 
case  —  discretionary.  It  is  discretionary  with  a  court  to  allow  a  party  to  intro- 
duce further  evidence  in  chief  after  he  has  rested  his  case. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county  ;  the 
Hon.  M.  Williamson,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  statement  of  the  case. 
Messrs.  Johnson  &  Hopkins,  for  the  plaintiff  in  error. 
Mr.  L.  Douglass,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer  to  recover 
possession  of  the  1ST.  £  of  section  9,  in  town  14  N.  range,  3  West. 
The  action  was  brought  before  a  justice  of  the  peace  in  Mercer 
county,  by  Reuben  Rowley  against  Jesse  Hughes,  wherein 
Rowley  recovered  a  judgment.  On  appeal  to  the  Circuit 
Court  this  judgment  was  reversed,  and  a  judgment  entered  in 
favor  of  Hughes. 

To  reverse  this  judgment,  Rowley  has  sued  out  this  writ  of 
error,  and   assigns  several  errors.     The  principal  points  made 
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by  plaintiff  in  error  are,  that  the  verdict  should  have  been  set 
aside  and  a  new  trial  awarded ;  the  verdict  being  against  the 
law  and  the  evidence. 

The  facts  are,  briefly,  that  Rowley,  by  his  agent  Bassett,  in 
the  faE  of  1860,  caused  the  land  to  be  surveyed,  and  about  four 
acres  of  it  about  the  center,  measuring  from  east  to  west,  and 
on  the  south  side  of  the  land  so  as  to  include  portions  of  both 
quarter  sections,  to  be  broke,  and  he  partly  inclosed  this  with 
seven  or  eight  panels  of  fence  the  same  fall ;  in  the  following 
spring,  he  put  up  some  more  fence,  leaving  about  half  the 
east  side,  and  all  the  west  side  uninclosed.  This  fence  con- 
sisted of  two  boards  to  the  panel,  and  cost  about  forty  dollars. 
Plaintiff's  agent  informed  him  in  the  spring  of  1861,  that  the 
money  he  had  furnished  was  not  sufficient  to  inclose  the  ground 
that  was  broke,  and  he  replied  that  he  would  improve  thirty 
acres  the  next  season,  in  1862,  and  then  in  1862,  wrote  his  agent 
that  rents  did  not  pay,  and  as  the  financial  condition  of  the 
country  was  unsettled,  he  would  postpone  any  further  improve- 
ments. All  the  boards  were  gone  from  the  fence  by  the  spring 
or  summer  of  1863,  and  in  that  fall,  the  posts  were  removed, 
and  defendant  had  broke  three  or  four  acres  near  the  west  side 
of  the  west  quarter.  "When  this  was  communicated  to  the 
plaintiff  he  directed  his  agent  to  have  a  house  built  on  the  land 
and  to  procure  materials  and  fence  it.  On  the  second  of  March, 
1864,  the  building  was  erected,  and  by  the  eleventh  it  was 
entirely  inclosed,  floors  laid,  windows  and  doors  in,  and  a  lock 
on  the  door.  The  carpenter  left  the  house  with  his  chest  of 
tools  in  it,  in  the  evening  and  locked  the  door.  There  were  in 
the  building,  nails,  lath  and  lime  to  plaster  it,  and  brick  for  a 
flue.  When  he  returned  to  the  house  on  the  morning  of  the 
fourteenth  of  March,  he  found  the  defendant  with  his  family 
in  it,  who  admitted  he  entered  by  forcing  or  breaking  open  the 
door,  he  also  admitted  that  a  plasterer  had  been  employed  to 
plaster  the  house,  and  went  there  for  that  purpose  on  the  four- 
teenth of  March.  The  plaintiff  also  produced  a  deed  from 
Kevins  and  Alstyne  to  him,  dated  June  1,  1847,  for  the  north- 
west quarter  of  the  land  in  controversy,  being  a   quitclaim  for 
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the  consideration  of  one  dollar.  He  also  offered  in  evidence  a 
contract  of  purchase  of  the  entire  half  section  made  by  one 
Kingsley  to  him,  dated  June  2,  1860,  to  show  the  extent  of  his 
possession.  This  was  acknowledged  August  3,  1864,  but 
rejected  by  the  court.  He  then  produced  a  deed  from  Kingsley 
to  himself,  dated  June  3,  1863,  for  the  whole  tract. 

The  defendant,  to  show  the  extent  of  his  claim,  produced  a 
deed  from  John  Caldwell  to  N".  P.  Brown,  dated  August  26^ 
1863,  for  the  premises  in  controversy,  and  a  deed  from  Brown 
to  Mary  A.  Wetmore,  dated  in  the  preceding  June,  for  the 
undivided  half  of  the  premises.  The  last  of  September  or  first 
of  October,  1863,  Brown  employed  L.  S.  Moore  to  break 
eighty  acres  of  this  land,  but  the  ground  was  so  dry  and  hard, 
he  could  break  only  about  five  acres  on  the  west  quarter,  and 
a  fourth  of  an  acre  on  the  east  quarter ;  about  the  time  this 
breaking  was  done,  he  saw  the  breaking  done  in  1860.  It  ha<? 
grown  up  to  weeds  and  grass  so  that  it  could  only  be  distin 
guished  by  careful  examination, — the  furrow  marks  were  obliter 
ated.  Moore  was  employed  by  Brown  and  Wetmore,  to  move 
Hughes  and  his  family  into  the  house  on  the  land ;  onlj 
seventy-three  posts  remained  standing  on  the  land,  and  souk 
of  them  in  an  inclined  position. 

From  the  spring  of  1861  to  the  fall  of  1863,  this  land  war 
not  in  the  actual  possession  of  any  one.  The  question  of  aban- 
donment by  plaintiff  in  error,  was  for  the  jury  to  determine. 
The  action  was  not  brought  to  recover  possession  of  the  house 
plaintiff  had  erected  on  the  land,  but  it  was"  to  recover  posses- 
sion of  one-half  section  of  land.  Plaintiff  had  abandoned  the 
possession  he  had  taken  in  1860,  as  the  jury  have  found,  and 
as  the  proof  shows,  before  Brown,  the  landlord  of  defendant, 
entered  and  commenced  breaking.  This  entering  and  break- 
ing by  Brown,  gave  him  possession,  on  which  plaintiff  entered 
in  1864,  and  built  the  house  out  of  which  defendant  forcibly 
expelled  plaintiff  in  the  manner  stated.  Now,  if  the  action 
was  brought  for  the  possession  of  the  house,  it  is  probable  the 
plaintiff  could  recover,  but  as  it  is  brought  for  possession  of  the 
land,  it  is  well  proved  that  lie  entered  on  Brown's  possession, 
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and  not  Brown  upon  his.  Building  the  house  in  1864,  was  an 
entry  upon  Brown's  possession,  as  before  that  time  Brown  had 
exercised  acts  of  ownership  over  it,  and  had  taken  possession 
of  it,  and  had  it  in  his  possession  when  the  house  was  built. 

The  verdict  then  was  not  contrary  to  the  evidence,  and 
should  not  have  been  set  aside. 

Excluding  the  contract  of  sale  of  the  land  between  Kingsley 
and  the  plaintiff  was  not  erroneous. 

If  the  contract  was  offered  merely  to  show  the  extent  of 
plaintiff's  claim  its  rejection  could  not  have  damaged  the  plain- 
tiff, as  the  proof  showed  he  had  abandoned  the  improvements 
made  on  the  land.  Had  this  contract  been  admitted,  it  could 
not,  in  our  judgment,  have  changed  the  result.  The  question 
of  abandonment  was  squarely  before  the  jury,  and  they  have 
passed  upon  it. 

The  fact  that  Moore  was  permitted  to  testify  that  Brown,  the 
claimant,  had  made  a  contract  with  him  to  break  eighty  acres 
on  each  quarter  of  this  land  was  not  improper.  The  question 
was  one  of  possession  merely,  and  the  intention  with  which 
Brown  took  possession  was  a  proper  subject  of  inquiry,  to  be 
established  by  his  own  declarations  and  acts.  These  acts  and 
declarations  made  at  the  time  of  taking  possession  are  a  part 
of  the  res  gestce,  and  were  admissible. 

The  objection  that  Brown  was  allowed  to  testify,  is  answered 
by  the  fact  that  he  had  released  all  his  interest  in  the  land 
to  Wetmore,  and  his  place  as  surety  on  the  appeal  bond  was 
supplied  by  another  party,  and  the  defendant  released  him 
from  his  bond  of  indemnity,  so  that  he  became  a  competent 
witness. 

As  to  the  exclusion  of  Moreland's  testimony,  it  was  evidence 
which  the  defendant  should  have  produced  in  the  first  instance 
to  show  the  extent  and  character  of  his  possession  and  improve- 
ments and  that  they  were  open,  visible  and  notorious.  It  was 
discretionary  with  the  court,  to  allow  the  evidence  after  the 
defendant  had  rested.  It  was  not  rebutting  evidence,  but  evi- 
dence which  the  plaintiff  should  have  produced  in  the  first 
instance. 
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As  to  the  instructions  given  by  the  court  on  behalf  of  the 
defendant,  they  seem  to  embrace  the  doctrine  of  the  case  of 
Brooks  v.  Bruyn,  18  111.  543,  and  that  of  the  later  case  of  Dean 
v.  Oomstock,  32  id.  173.  We  perceive  no  error  in  the  instruc- 
tions given  for  defendant,  and  no  error  in  the  record,  and  there 
fore  affirm  the  judgment. 

Judgment  affirmed. 


IIorace  Burton 

v. 
George  Curyea. 

1.  Sale  op  chattels  —  where  the  vendor  has  no  right  to  sell,  no  title  passes. 
On  the  sale  of  chattels,  the  subject  of  sale  must  belong  to  the  vendor,  and  he 
can  sell  no  more  than  the  interest  which  he  lawfully  has. 

2.  So  if  a  bailee  of  goods  for  a  particular  purpose  transfers  them  to  another 
in  contravention  of  that  purpose,  no  title  will  pass,  and  the  general  owner 
may  recover  them,  even  though  the  transfer  be  to  a  bona  fide  vendee. 

3.  Same — by  the  transfer  of  documentary  evidence  of  title.  Nor  will  the 
vendee  of  chattels  acquire  a  title  if  the  vendor  has  none  to  transfer,  even  when 
the  sale  is  made  or  confirmed  by  the  transfer  of  a  bill  of  lading  or  other 
document  of  the  same  nature,  symbolizing  and  describing  the  property  sold. 

4.  Warehouse  receipts  —  whether  they  are  negotiable.  So  receipts  given 
by  a  warehouseman  for  chattels  placed  in  his  possession  for  storage  purposes, 
are  not,  in  a  technical  sense,  negotiable  instruments,  but  they  merely  stand  in 
the  place  of  the  property  itself,  and  a  delivery  of  the  receipts  has  the  same 
effect  in  transferring  the  title  to  the  property,  as  the  delivery  of  the  property, 
neither  more  nor  less* 

5.  Where  warehouse  receipts  for  a  lot  of  pork  were  delivered  to  a  pur- 
chaser, indorsed  in  blank  by  the  original  holder,  and  were  afterward  delivered 
back  to  such  original  holder  for  a  specific  purpose,  a  subsequent  transfer  of 

*  Note  by  the  reporter.  The  twelfth  section  of  the  act  entitled  "  An  act 
regulating  warehousemen,  and  authorizing  connections  of  railroads  with  ware- 
houses, and  fo?  other  purposes"  approved  February  16,  1867,  reads  as  follows: 

"  §  12.  All  receipts  for  grain  issued  by  any  warehouse  shall  be  negotiable, 
by  indorsement  in  blank  or  by  special  indorsement,  in  the  same  manner  and 
to  the  same  extent  as  bills  of  exchange  and  promissory  notes  are."  (Sess.  Acts 
1867,  p.  180.) 
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the  receipts  by  such  holder,  to  a  third  person,  even  to  a  bona  fide  vendee,  in 
contravention  of  such  purpose,  will  not  pass  the  title  to  the  property  which 
they  represent,  and  the  general  owner,  the  original  purchaser,  may,  notwith- 
standing such  transfer,  maintain  replevin  for  the  property  against  the  ware- 
houseman, in  whose  possession  it  still  remains. 

6.  Such  is  the  common  law  rule,  and  the  act  of  1851,  to  prevent  frauds  by 
warehousemen,  was  not  designed  to  change  it. 

7.  Had  the  owner  of  the  property  placed  the  warehouse  receipts  in  the 
hands  of  the  original  holder  for  any  other  than  a  legitimate  purpose,  or  if  he 
were  fairly  chargeable  with  any  negligence  by  means  of  which  the  one  having 
the  receipts  in  possession  was  enabled  to  impose  upon  the  party  to  whom  he 
transferred  them,  a  different  rule  might  prevail. 

8.  But  it  was  not  negligence  on  the  part  of  the  owner  because  he  omitted 
taking  new  receipts  in  his  own  name  after  he  purchased  the  property,  and 
putting  them  in  the  hands  of  his  vendor,  instead  of  delivering  to  him  the  old 
receipts  which  were  given  in  his  name. 

9.  Nor,  it  seems,  was  it  necessary  that  the  purchaser  should  give  the  ware- 
houseman notice  that  he  had  purchased  the  pork. 

10.  But  where  the  party  to  whom  the  receipts  were  transferred  without 
authority,  made  no  inquiry  at  the  warehouse  in  reference  to  the  ownership  of 
the  property,  the  question  whether  the  owner  should  have  given  notice  of  his 
purchase,  or  taken  out  new  receipts,  could  not  properly  arise,  as,  not  having 
inquired  at  the  warehouse,  he  could  not  be  injured  by  the  want  of  notice  there, 
and  it  would  not  belong  to  him  to  complain. 

11.  Evidence — its  admissibility.  Where  the  owner  of  the  property,  the 
warehouse  receipts  for  which  had  been  transferred  without  authority,  brought 
replevin  against  the  warehouseman,  a  receipt  given  to  the  plaintiff  for  those 
warehouse  receipts  by  the  party  to  whom  they  were  delivered,  stating  the 
purpose  for  which  they  were  delivered,  was  prima  facie  admissible  in  evidence 
on  behalf  of  the  owner. 

12.  Same — motion  to  exclude  evidence,  on  a  specific  ground.  If  upon  testi- 
mony given  after  such  receipt  was  admitted  in  evidence,  a  question  should 
arise  as  to  its  admissibility  by  reason  of  its  being  alleged  to  bear  date  subse- 
quent to  the  wrongful  transfer  of  the  warehouse  receipts,  it  seems  a  motion 
should  be  made  to  exclude  the  receipt  upon  that  ground,  so  as  to  afford  an 
opportunity  for  an  explanation  of  the  question  of  dates. 

13.  Affidavit  in  replevin — its  requisites.  An  affidavit  in  replevin  stated 
that  the  plaintiff"  beiDg  duly  sworn,  says  on  oath,  that  he  is  lawfully  entitled 
to  the  possession  of  500  barrels  of  prime  mess  pork,  for  which  he  brings  suit 
in  replevin  against  Horace  Burton,  and  which  is  about  to  be  replevied,  and 
which  said  pork  is  wrongfully  detained  from  this  deponent  by  the  said  Horace 
Burton,"  etc.     This  was  sufficient. 

21 — 40th  III. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  in  the  court  below, 
by  George  Curyea  against  Horace  Burton.  The  following  is 
the  affidavit  filed  as  the  basis  of  the  action : 

"  George  Curyea,  being  duly  sworn,  says  on  oath,  that  he  is 
lawfully  entitled  to  the  possession  of  five  hundred  barrels  of 
prime  mess  pork,  for  which  he  brings  suit  in  replevin  against 
Horace  Burton,  and  which  is  about  to  be  replevied,  and 
which  said  pork  is  wrongfully  detained  from  this  deponent  by 
the  said  Horace  Burton.  And  this  deponent  further  says,  that 
said  property  has  Dot  been  taken  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  law  of  this  State,  nor  seized  under  any 
execution  or  attachment  against  the  goods  and  chattels  of  said 
plaintiff  (deponent),  liable  to  execution  or  attachment.  Also 
that  said  property  is  of  great  value,  to  wit :  of  the  value  of  ten 
thousand  dollars." 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  brings  the  case  here  by  appeal.  Objection  is 
taken  to  the  sufficiency  of  the  affidavit,  because,  first,  it  does 
not  set  out  a  description  of  the  property ;  second,  it  does  not 
show  that  the  plaintiff  is  entitled  to  the  present  or  immediate 
possession  ;  third,  it  does  not  contain  the  necessary  positive 
averments,  and  states  conclusions  of  law  instead  of  facts. 

The  other  and  more  important  questions  presented,  and  the 
facts  upon  which  they  arise,  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  Haines  &  Story,  for  the  appellant. 

Messrs.  Arrtngton  &  Dent,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  brought  by  Curyea  against 
Burton  to  recover  five  hundred  barrels  of  pork.  The  facta 
were  as  follows :  Daggett  &  Whiteside  were  pork-packers  in 
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the  city  of  Chicago,  and  about  the  1st  of  January,  1865,  sold 
to  Curyea  five  hundred  barrels,  and  delivered  to  him  five  ware 
house  receipts  of  Burton,  the  appellant,  who  had  the  pork  on 
storage  in  his  warehouse.  By  the  terms  of  the  receipts  the 
pork  was  deliverable  to  the  order  thereon  of  Daggett  &  White- 
side, upon  the  surrender  of  the  receipts  and  the  payment  of 
charges.  The  receipts  were  indorsed  in  blank  by  Daggett  & 
Whiteside.  Subsequently  to  the  purchase  by  Curyea  he  desired 
to  have  the  pork  overhauled  and  repacked,  and  in  order  that 
this  might  be  done  by  Daggett  &  Whiteside,  he  delivered  the 
receipts  back  to  them.  They  thereupon  pledged  the  receipts  to 
a  bank  called  the  State  Savings  institution  as  security  for 
advances  of  money,  and  on  the  15th  of  June,  1865,  the  bank 
sold  them  to  Michael  Leary,  Daggett  &  Whiteside  having  failed 
to  pay  their  debt  to  the  bank,  and  become  insolvent.  It  should 
be  further  stated  that  when,  in  January,  Curyea  wished  to 
complete  the  payment  upon  the  pork  to  Daggett  &  Whiteside, 
he  borrowed  the  money,  through  the  agency  of  the  bank,  from 
one  Jared  Gage,  and  the  bank  took  his  note  payable  to  Cage, 
and  took  as  security  these  five  receipts  calling  for  one  hundred 
barrels  each.  The  cashier  testifies  that  the  bank  had  at  that 
time  more  than  these  five  receipts  on  deposit  belonging  to 
Daggett  &  Whiteside,  and  he  selected  five  from  the  parcel, 
and  pinned  them  to  the  note  given  by  Curyea,  and  passed 
the  amount  of  Gage's  check  to  the  credit  of  Daggett  &  White- 
side. The  note  was  paid  the  last  of  March  and  the  cashier 
then  gave  the  receipts  to  Curyea.  He  further  testifies  that 
the  bank  had  at  various  times  from  twelve  to  fifteen  of 
these  receipts  deposited  by  Daggett  &  Whiteside,  each 
calling  for  one  hundred  barrels,  and  that  when  lie  received 
the  five  receipts  from  them  in  June  which  the  bank  sub- 
sequently sold  to  Leary,  he  did  not  know  they  were  the 
same  receipts  delivered  in  March  to  Curyea,  and  that  they 
kept  no  record  of  numbers  or  dates.  Soon  after  Leary 
bought  he  was  about  to  remove  the  pork  from  Burton's  ware- 
house, when  Curyea  commenced  this  action  of  replevin  against 
Burton.     Burton  pleaded  property  in   Leary  and  property  in 
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himself.  On  the  trial,  the  plaintiff  tendered  Burton  his  ware- 
house charges,  which  he  accepted,  and  the  only  issue  presented 
to  the  jury  was  the  question  of  ownership  as  between  Curyea 
and  Leary,  who,  though  not  a  party  to  the  record,  was  repre- 
sented by  counsel.  There  was  a  verdict  for  the  plaintiff  on 
this  issue  upon  which  judgment  was  rendered  and  the  defend- 
ant appealed. 

The  court  instructed  the  jury  as  follows : 

"  The  court  instructs  the  jury  that  the  main  question  in  this 
case  is,  whether  the  pork  in  controversy  belongs  to  the  plaintiff 
or  to  Michael  Leary.  Each  of  them  claim  through  Daggett  & 
Whiteside,  and  therefore  it  is  to  be  taken  as  true  that  Daggett 
&  Whiteside  once  owned  the  pork.  Then  if  the  plaintiff 
bought  it  from  them  and  received  from  them  or  from  the  State 
Savings  institution,  with  their  assent,  the  warehouse  receipts 
in  evidence,  this  gave  him  a  good  title  to  the  pork,  of  which 
he  could  not  be  deprived  without  his  consent,  except  under 
special  circumstances  herein  after  stated.  But  upon  this  part 
of  the  case  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  these  receipts  are  the  ones  which  he  received — and  if  that 
is  not  established  by  the  testimony  to  the  satisfaction  of  the 
jury,  their  verdict  on  the  ownership  of  the  pork  will  be  in 
favor  of  the  defendant.  If,  however,  these  receipts  are  the 
same,  then,  if  the  plaintiff  put  or  left  them  in  the  hands  of 
Daggett  &  Whiteside,  with  nothing  upon  the  receipts  to  indi- 
cate that  they  were  not  the  owners  of  the  pork  mentioned 
therein,  and  if  Daggett  &  Whiteside  were  not  simply  agents 
or  commission  merchants,  doing  business  for  other  persons,  but 
were,  and  publicly  known  to  be  also  packers  of  pork,  and 
dealers  in  pork  and  other  produce  on  their  own  account,  then 
any  person  dealing  with  Daggett  &  Whiteside  as  owners  of 
the  pork,  believing  them  to  be  such  owners,  and  having  no 
notice  of  any  circumstances  to  excite  a  reasonable  suspicion 
that  they  were  not  such  owners,  would  be  protected  in  dealing, 
in  the  ordinary  course  of  business,  with  Daggett  &  Whiteside 
as  owners  of  the  pork,  even  if  Daggett  &  Whiteside  were  as  to 
the  pork  only  agents  of  the  plaintiff,  with  no  further  authority 
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than  simply  to  overhaul  or  repack  the  pork.  But  the  burden 
of  proof  is  upon  any  person  claiming  under  a  pledge  by  Dag- 
gett <fe  Whiteside,  to  show  the  circumstances  of  the  transaction, 
and  to  show  that  the  pledge  was  in  the  usual  course  of  business, 
and  for  a  valuable  consideration,  and  the  title  of  Mr.  Leary 
derived  under  such  a  pledge  to  the  State  Savings  institution, 
can  be  no  better  than  was  their  title.  If,  therefore,  the  jury 
find  from  the  evidence  that  the  pork  belonged  to  the  plaintiff, 
and  was  pledged  by  Daggett  &  Whiteside  without  his  authority, 
then  unless  such  pledge  was  in  the  ordinary  course  of  business, 
for  a  valuable  consideration,  and  protected  by  the  principles 
herein  before  stated,  their  verdict  as  to  the  ownership  of  the 
pork  should  be  in  favor  of  the  plaintiff. 

"  The  warehouse  receipts  are  not  negotiable  in  the  legal 
sense,  so  as  to  enable  the  person  holding  them  to  transfer  a 
greater  right  or  title  to  the  property  mentioned  in  them  than 
he  himself  had.  Their  only  office  is  to  stand  in  the  place  of  the 
property  itself,  so  far  as  the  questions  involved  in  this  case  are 
concerned,  for  the  convenience  of  the  parties  interested  in  the 
property.  The  delivery  of  the  receipts  has  the  same  effect  as 
the  delivery  of  the  property,  no  greater  and  no  less. 

"  The  possession  by  Daggett  &  Whiteside  of  the  warehouse 
receipts,  making-  the  pork  deliverable  to  their  order,  has  the 
same  effect  as  if  the  pork  had  been  in  their  own  warehouse, 
and  pledging  by  delivering  the  receipts  has  the  same  effect  as 
if  the  pork  had  been  delivered  by  moving  the  barrels  to  another 
warehouse. 

"  The  principle  which  is  involved  in  these  instructions,  and 
which  it  is  attempted  to  explain,  is,  that  though  a  man  cannot 
be  deprived  of  his  property  without  his  consent,  and  a  princi- 
pal is  not  bound  by  the  unauthorized  act  of  his  agent,  yet  he 
is  bound  by  every  act  on  his  own  part,  which  gives  his  agent 
an  apparent  authority  upon  which  other  persons  rely  to  do 
the  act,  the  validity  of  which  may  be  in  question — and  there- 
fore the  inquiry  in  such  cases  is,  whether  the  agent's  possession 
of  the  property,  or  of  the  documentary  evidence  of  title 
thereto,   was   necessary  for   the    ordinary  business   of  lifj,   cr 
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authorized  by  the  custom  of  trade,  or  whether  the  possession 
and  other  circumstances  of  the  transaction,  were  unusual  or 
unnecessary,  and  of  a  nature  to  mislead  other  persons  as  to 
the  title  to  the  property. 

"  And  this  is  a  question  solely  for  the  jury  to  decide  upon  the 
evidence,  which  the  court  has  no  right,  and  has  had  no  inten- 
tion to  express  or  hint  any  opinion  upon. 

"  It  is  conceded  by  the  parties  that  the  verdict  as  to  the  other 
issues  is  to  be  for  the  defendant ;  but  these  issues  do  not  affect 
the  right  of  property,  and  nothing  said  or  done  here  in  court 
by  the  parties  in  relation  to  those  issues  is  to  have  any  effect 
upon  the  issue  as  to  the  right  of  property." 

It  is  insisted  by  the  counsel  for  the  appellant,  that  the  second 
and  third  paragraphs  of  this  instruction,  in  which  the  jury  are 
told  that  the  warehouse  receipts  are  not,  in  a  technical  sense, 
negotiable,  but  that  they  merely  stand  in  the  place  of  the  prop- 
erty itself,  and  that  the  delivery  of  the  receipts  has  the  same 
effect  as  the  delivery  of  the  property,  neither  more  nor  less, 
should  not  have  been  given.  It  is  urged  that  warehouse 
leceipts  should  be  treated  as  negotiable  paper  and  that  this  is 
required  by  the  exigencies  of  commerce.  In  regard  to  this 
position,  and  the  reasons  urged  in  its  support,  we  can  only  say, 
if  it  be  desirable  that  these  instruments  should  be  placed  upon 
this  footing,  it  belongs  to  the  legislature  to  make  the  rule. 
Such  is  certainly  not  now  the  law  as  it  has  been  expounded  by 
the  highest  authorities  both  of  England  and  of  this  country, 
and  it  is  our  province  to  declare  the  law  as  it  is  written.  It  is 
true,  it  is  one  of  the  excellencies  of  the  common  law,  that  its 
principles  can  be  adapted  by  the  courts  to  new  emergencies  as 
they  arise  in  the  rapid  development  of  modern  society,  but  this 
flexibility  of  the  system  in  judicial  hands  should  be  confined  to 
the  new  application  of  settled  principles,  or  of  principles  in 
harmony  with  those  that  are  settled,  and  should  not  be 
extended  to  the  making  of  new  rules  that  are  really  in  violation 
of  maxims  lying  at  the  foundation  of  our  law  and  as  old  as  the 
law  itself.  When  this  power  is  assumed  by  courts,  they 
become  not  the  expounders  but  the  makers  of  the  law. 
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This  precise  question  is  discussed  in  1  Smith's  Leading  Oases, 
1086,  sixth  edition  (marg.  page  894),  and  the  cases  are  fully 
reviewed  by  the  learned  editors  of  that  work.  It  is  therefore 
unnecessary  for  us  to  review  them  here.  They  all  speak  the 
same  voice.  The  principle  applied  in  all,  is  that  the  delivery 
of  warehouse  receipts  is  a  symbolic  delivery  of  the  property 
itself,  that  it  has  the  same  eifect  as  the  delivery  of  the  prop- 
erty, and  can  have  no  greater,  and  that  a  transfer  of  the 
warehouse  receipt,  by  the  person  in  possession  of  it,  gives  no 
higher  title  than  would  the  transfer  of  the  property  by  the 
same  person.  The  American  editors,  in  their  very  elaborate 
note  to  the  case  of  Lickharrow  v.  >ifason:  1  Smith's  L.  C.  895, 
use  the  following  language  :  ic  An  effort  was,  however,  made  in 
the  earlier  part  of  this  century  co  give  a  greater  effect  to  the 
delivery  of  the  symbol  than  to  that  of  the  thing  which  it  repre- 
sented, and  to  treat  the  holder  of  a  dock  or  East  India  warrant 
for  goods  as  entitled  to  pass  the  right  of  property  in  the  goods 
to  third  persons  in  the  absence  both  of  title  and  authority  in 
himself,  or  in  other  words,  to  render  these  instruments  negoti- 
able and  give  them  the  power  of  creating  a  title  by  their  transfer, 
in  cases  where  none  existed  before  they  were  transferred.  The 
cases  of  Zwinger  v.  Samuda,  7  Taunt.  265,  and  Lucas  v.  Dor- 
rein,  id.  278,  seem  to  have  been  understood  as  determining 
this  point  as  to  dock  warrants  and,  the  principal  case,  as  to 
bills  of  lading.  But  although  the  language  held  by  the  puisne 
judges  of  the  Court  of  Common  Pleas,  in  the  absence  of  the 
chief  justice,  in  Zwinger  v.  Samuda  and  Lucas  v.  Dorrein, 
tends  to  justify  this  conclusion,  yet  it  was  not  necessarily  or 
properly  involved  in  the  decision  of  those  cases,  which  rest 
substantially  on  other  grounds,  and  has  not  been  adopted  either 
by  the  courts  or  the  profession  as  law.  Subsequently  to  these 
decisions  the  statute,  6  Geo.  IY,  c.  94  (which  was  extended  in 
England  by  the  5  and  6  Yictoria,  c.  39,  and  followed  in  New 
York  and  Pennsylvania  by  the  act  of  April  14,  1834,  in  the 
one  State,  and  that  of  April  16,  1834,  in  the  other)  provided 
that  persons  intrusted  with  the  possession  of  bills  of  lading, 
dock  warrants,  or  other  documents  of  title  to  goods,  should 
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have  the  power  to  make  contracts  for  the  sale,  disposition  or 
pledge  of  such  goods,  which  should  be  binding  as  against 
the  true  owner.  It  is  evident  from  the  language  of  this  act, 
and  from  the  decisions  that  have  been  made  under  it,  that  the 
power  thus  given  is  purely  statutory,  and  was  unknown  to 
the  common  law.  Thus  in  Evans  v.  Truman,  2  B.  &  A.  886, 
and  Taylor  v.  Kymer,  3  id.  320,  where  advances  were  made  to 
a  broker  on  the  faith  of  his  possession  and  apparent  ownership 
of  East  India  warrants  for  mdigo,  deliverable  to  order,  it  was 
held  that  as  the  case  d;c  :~x  come  within  the  remedial  provis- 
ions of  the  statute  the  pari~  who  made  the  advances  acquired 
no  interest  either  in  the  warrants,  themselves  or  in  the  indigo 
which  they  represented.  The  same  point  has  since  been 
decided  in  a  number  of  other  cases  Bomi  v.  Stewart,  4  Man. 
&  Gr.  295,  326 ;  Phillips  v.  Ruth,  6I.&¥.  572  ;  Hatfield 
v.  Phillips,  9  id.  647 ;  14  id.  665.  And  the  true  rule  of  law 
with  regard  to  the  effect  of  the  transfer  of  the  documentary 
evidence  of  the  title  to  goods,  on  the  goods  themselves,  is  con- 
clusively shown  by  the  case  of  JVeiosom  v.  Thornton,  6  East,  17, 
where  the  indorsee,  for  value  of  a  bill  of  lading,  was  held  to 
acquire  no  interest  under  the  indorsement,  because  it  was  a 
departure  from  the  authority  given  by  the  owner  to  the  indor- 
ser,  although  the  transaction  would  necessarily  have  taken  effect 
as  a  negotiation,  if  such  instruments  were  really  negotiable. 
The  recent  cases  follow  in  the  same  direction,  and  show  that  the 
vendee  of  chattels  will  not  acquire  a  title  if  the  vendor  has 
none  to  transfer,  even  when  the  sale  is  made  or  confirmed  by 
the  transfer  of  a  bill  of  lading  or  other  document  of  the  same 
nature,  symbolizing  and  describing  the  property  sold.  Brewer 
v.  Peabody,  3  Kern  an  v  121;  The  Mechanics^  Bank  v.  The  N. 
Y.  4:  N.  II  R.R.  Co.,  id.  599,  628 ;  Bows  v.  Perrin,  16  K  Y. 
325  ;   Gurney  v.  Behrena,  3  Ellis  &  B.  122." 

r'  Nothing,"  it  is  further  remarked  in  the  same  note,  on  page 
896,  ic  could  in  fact  be  a  greater  departure  from  the  principles 
and  analogies  of  the  common  law,  than  to  treat  bills  of  lading 
or  other  documentary  evidence  of  title  to  chattels  personal,  as 
negotiable  instruments.     Instruments  which  represent  choses 
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in  action  may  be  negotiable,  because  the  right  cannot  be  sep- 
arated from  the  instrument,  and  has  no  distinct  or  actual  phys- 
ical existence.  And  even  then,  negotiation  only  exists  in  the 
case  of  actual  promises  for  the  payment  of  money,  a  thing 
negotiable  in  itself,  and  which  cannot  be  reclaimed  by  the  true 
owner,  from  any  who  has  received  it  bona  fide,  and  in  exchange 
for  a  valuable  consideration.  But  chattels  personal  are  wholly 
insusceptible  of  negotiation  in  themselves,  and  it  is  manifestly 
inconsistent  to  give  the  documents  which  represent  them  a 
different  character.  *  *  *  The  law  has  recently  been 
changed  by  statute  in  England,  but  still  remains  on  its  original 
footing  in  most,  perhaps  in  all  parts  of  this  country.  Blanch- 
ard  v.  Page,  8  Gray,  281,  298."  Our  act  of  1851  to  prevent 
frauds  by  warehousemen  was  clearly  not  designed  to  change 
the  rule  of  the  common  law.  Neither  does  the  case  of  Under- 
wood v.  Hossaclt,  38  111.  208,  hold  warehouse  receipts  to  be 
negotiable.     It  rests  upon  different  principles. 

The  transfer  of  the  warehouse  receipts  from  Curyea  to  Dag- 
gett &  Whiteside,  having  then  the  same  effect  as  would  have 
had  the  delivery  of  the  property  into  their  possession  and  no 
more,  the  question  arises  whether  if  they  had  taken  the  pork 
from  Burton's  warehouse  to  their  own  packing  house  and  had 
then  sold  or  pledged  it,  the  title  of  Curyea  would  have  passed. 
In  a  note  to  the  case  of  Wilbraham  v.  Snow,  2  Saunders,  47, 
Sergeant  Williams,  referring  to  Brooke's  Ab.,  says  :  "  It  is  said 
that  if  a  bailee  sells  and  delivers  the  goods  to  another  as  his 
own,  bona  fide,  and  without  notice,  the  general  owner  can  not 
maintain  trover  or  any  other  action  against  the  vendee."  The 
same  doctrine  is  stated  in  Sheppard's  Epitome,  referring  also  to 
Brooke,  with  a  quazre.  The  Supreme  Court  of  Massachusetts 
in  the  case  of  Stanly  v.  Gaylord,  1  Cush.  545,  referring  to  these 
authorities  says :  "  no  adjudged  case,  it  is  believed,  is  to  be 
found  in  the  English  books,  which  sustains  the  doctrine  cited 
by  Brooke  and  others  from  the  year  books.  And  it  is  now  the 
settled  law  of  England,  that  the  subject  of  sale  must  belong  to 
the  vendor,  and  that  he  can  sell  no  more  than  the  interest 
which  he  lawfully  has.     In  the  last  edition  of  Saunders,  to 
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which  additional  notes  are  made  by  Patterson  and  E.  V.  Wil- 
liams (now  judges  in  England),  the  following  passage  is  sub- 
joined to  the  note  above  quoted  from  Sergeant  Williams : 
''  However,  in  modern  cases  it  has  been  held  that  if  a  bailee  of 
goods  for  a  particular  purpose,  transfers  them  to  another  in 
contravention  of  that  purpose,  the  general  owner  may  maintain 
trover  against  that  person  even  though  he  be  a  bona  fide  ven- 
dee, unless  in  market  overt.'  The  same  doctrine  is  also  laid 
down  in  Long  on  Sales  (Rand's  ed.)  167 ;  Hilliard  on  Sales,  23  ; 
2  Kent's  Com.  324 ;  Cooper  v  Willomatt,  1  Man.  Grang.  & 
Scott,  672 ;  Roland  v.  Gundy,  5  Hammond,  202 ;  Metcalfe  v. 
Lumsden,  1  Car.  &  Kirw.  30$."  The  court  adds  that  the  law 
of  Massachusetts  was  like  the  law  of  England  on  this  subject 
except  as  to  sales  in  market  overt. 

The  law  of  this  State  is  very  conclusively  settled  in  the 
same  way  in  FawceU,  Isham  &  Co.  v.  Osborne,  Adams  dk  Co., 
32  111.  425,  which  was  a  well  considered  case.  In  that  case 
the  plaintiffs,  who  were  leather  dealers,  had  furnished  hides  to 
certain  tanners,  to  be  made  into  leather  and  returned  to  the 
plaintiffs,  who  were  not  to  lose  their  property  in  the  hides. 
The  tanners  sent  the  leather,  or  a  part  of  it,  to  Chicago,  and 
sold  it  to  the  defendants,  who  were  in  no  way  parties  to  the 
fraud,  but  innocent  purchasers.  The  court  held  that  the  plaint- 
iffs had  not  lost  their  property  by  this  unauthorized  sale  by 
their  bailees.  In  that  case  the  counsel  for  the  purchasers 
cited  Jennings  v.  Gage,  13  111.  611,  and  Brundage  v.  Camp, 
21  id.  330,  which  are  also  cited  in  the  case  before  us,  and  the 
court  remarks,  in  reference  to  these  and  other  cases  of  the  same 
general  character,  that  "  in  all  these  cases  the  property  was 
transferred  to  the  purchaser,  by  the  consent  of  the  owner, 
under  the  form  of  a  regular  sale  and  delivery,  and  therein 
differ  in  a  most  important  particular  from  the  case  we  are 
considering."  The  court  further  add  what  is  equally  applica- 
ble to  the  present  case :  "  Here  has  been  no  transfer  of  the 
property  by  the  consent  of  the  true  owners,  nor  have  they, 
voluntarily,  under  the  form  of  a  sale,  delivered  the  property 
to  the  defendant's  vendor,  or  clothed   him  with  any  of  the 
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indicia  of  ownership,  in  the  sense  and  meaning  of  any  of  the 
cases  cited.  We  apprehend  no  well  considered  case  can  be 
found  in  the  books,  where  a  party  has  been  deprived  of  prop- 
erty without  his  consent,  or  where  a  party  selling  has  been 
adjudged  competent  to  convey  to  a  purchaser  a  better  title 
than  he  himself  possessed."  The  court  excepts  from  this 
remark,  cash  and  negotiable  instruments. 

If  Curyea,  in  the  case  before  us;  iiad  placed  the  warehouse 
receipts  in  the  hands  of  Daggett  &  Whiteside  for  any  other 
than  a  legitimate  purpose,  or  if  he  was  fairly  chargeable  with 
any  negligence  by  means  of  which  they  bad  been  enabled  to 
impose  upon  the  bank,  a  different  rule  might  be  applied. 
But  we  can  discover  no  negligence  en  his  part  nor  any  departure 
from  the  ordinary  course  of  business.  He  certainly  had  the 
right  to  have  his  pork  repacked,  and  to  employ  Daggett  & 
Whiteside,  who  had  packed  it  in  the  first  instance,  for  that 
purpose.  To  accomplish  this  it  was  necessary  to  enable  them 
to  remove  the  pork  from  Burton's  warehouse,  and  this  could 
only  be  done  by  the  surrender  of  the  warehouse  receipts.  It 
was  indispensable,  then,  to  let  Daggett  &  Whiteside  have  these 
receipts  in  order  to  get  the  pork  repacked.  It  is  suggested 
that  Curyea  should  have  surrendered  these  receipts  and  taken 
new  ones  in  his  own  name  and  thus  have  advised  persons 
dealing  with  Daggett  &  Whiteside  that  he  had  title  to  the 
pork,  and  enabled  them  to  inquire  of  him.  But  how  would 
this  have  guarded  the  bank  or  any  other  persons  against  the 
fraud  of  Daggett  &  Whiteside?  Suppose  Curyea  had  taken 
out  new  receipts.  It  would  still  have  been  necessary  for  him 
to  indorse  and  deliver  them  to  Daggett  &  Whiteside  in  order 
to  enable  them  to  withdraw  the  pork,  for  it  would  only  have 
been  deliverable  on  the  order  of  Curyea  and  on  the  surrender 
of  the  receipts.  And  the  receipts  being  once  in  the  custody 
of  Daggett  &  Whiteside  it  would  have  been  perfectly  easy  for 
them,  if  they  desired  to  perpetrate  a  fraud  upon  the  bank,  to 
have  surrendered  the  receipts  issued  to  Curyea  and  taken  out 
new  ones  running  directly  to  themselves,  or  to  have  removed 
the  pork  to  another  warehouse  and  to  have  taken  receipts  to 
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themselves  from  the  new  warehouseman.  They  would  then 
have  had  precisely  the  same  kind  of  receipts  for  their  fraud 
upon  the  bank  that  they  had  in  the  actual  case.  We  repeat 
that  we  do  not  see  what  steps  Curyea  could  have  taken  which 
would  have  guarded  the  public  against  such  a  fraud  as  Dag- 
gett &  Whiteside  perpetrated,  it  being  conceded  that  it  was 
proper  to  employ  tLem  to  repack  the  pork. 

Whether,  howeer,  it  was  the  duty  of  Curyea  to  notify  the 
warehouseman  of  his  purchase  of  the  pork,  or  to  take  out  new 
receipts  in  his  own  name,  Is  a  question  not  presented  by  the 
evidence  in  this  ease,  for  neither  the  officers  of  the  bank  nor 
Leary  ever  applied  to  the  warehouseman  for  information  con- 
cerning the  title  to  the  pork.  Even  if  it  be  conceded  then, 
that  Curyea  was  guilty  of  some  degree  of  negligence  in  not 
giving  notice  to  the  warehouseman,  neither  the  bank  nor  Leary 
was  injured  by  it,  as  they  made  no  inquiries  at  the  warehouse, 
and  not  having  been  injured  it  does  not  belong  to  them  to 
complain. 

It  is  asked  what  security  there  is  in  loaning  money  upon  a 
pledge  of  warehouse  receipts  ?  We  answer,  precisely  the  same 
security  as  in  loaning  upon  the  pledge  and  delivery  of  the  prop- 
erty itself.  If  the  person  pledging  the  property  is  the  owner, 
the  security  is  good  to  the  extent  of  its  value,  and  so  of  the 
warehouse  receipts.  But  if  he  is  not  the  owner,  if 'he  has  stolen 
it,  or  if  he  is  a  bailee  merely,  and  is  attempting  to  make  a 
fraudulent  use  of  the  property  intrusted  to  his  keeping,  a  per- 
son purchasing  or  receiving  the  property  as  security,  does  so  in 
subordination  to  the  title  of  the  true  owner.  These  are  risks 
which  men  engaged  in  business  must  be  content  to  encounter, 
and  against  which  the  law  can  afford  them  no  protection.  The 
law  can  punish  roguery,  but  it  cannot  secure  innocent  persons 
against  losses  from  its  multiform  devices. 

Whether,  as  urged  by  counsel,  the  demands  of  commerce 
really  require  that  warehouse  receipts  should  be  advanced  to 
the  dignity  of  negotiable  paper,  is  a  question  which  it  is  not  our 
province  to  decide.  Much  may  be  said  in  its  favor,  but  only 
experience    could    determine    its   wisdom.      While   it    would 
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undoubtedly  render  more  facile  and  safe  some  of  the  transac- 
tions of  trade,  it  should  also  be  remembered  that  the  greater 
the  activity  of  commerce,  the  more  are  the  owners  of  personal 
property  obliged  to  intrust  it  to  the  various  classes  of  bailees 
and  agents  ;  and  the  establishment  of  this  rule  might  be  found, 
in  practice,  to  introduce  an  element  of  peril  to  the  rightful 
owners  which  would  more  than  counterbalance  its  advantages, 
and  which  would  certainly  be  opposed  to  the  genius  of  the 
common  law. 

Counsel  also  object  to  the  first  paragraph  of  the  instruction. 
It  seems  to  conflict,  in  some  degree,  with  that  portion  upon 
which  we  have  commented ;  but,  whatever  errors  are  to  be 
found  in  it,  are  in  favor  of  the  appellant. 

It  is  urged  by  counsel  for  the  appellant  that  the  following 
receipt  from  Daggett  &  Whiteside  to  Curyea  was  improperly 
admitted  in  evidence : 

"  Rec'd,  Chicago,  June  6th,  1865,  of  Geo.  Curyea,  receipts 
of  five  hundred  brls.  prime  mess  pork,  stored  at  Horace  Bur- 
ton's, which  we  are  to  overhaul  and  repack. 

"DAGGETT  &  WHITESIDE." 


*  U.  S.  Rev.  Stamp. ) 
2  cents.     D.  &  W.  V 
June  6,  '65. 


5  cents  U.  S.  Rev.  Stamp/ 
Stamp  duty  paid  in  pres- 
ence of  collector  of  first 
District  of  Illinois,  Sept.  f 
25,  1865. 


T.  Durand,  Dep.  Collr 
[Seal  of  Collector.] 

"  P.  S.  We  have  had  the  pork  fully  insured,  and  will  look  well 
after  it ;  would  advise  to  hold  on,  and  you  will  come  out  all 
right  on  it.  "  Yours, 

"  DAGGETT  &  W." 

The  signature  of  Daggett  &  Whiteside  wTas  proven,  and  the 
instrument  itself  was  a  part  of  the  res  gestce,  and  an  admission, 
against  their  own  interest,  that  they  did  not  own  the  property. 
It  is  said,  it  appears  by  the  testimony  of  Beckford,  the  cashier, 
that  it  bears  a  date  subsequently  to  the  pledge  of  the  warehouse 
receipts   to   the   bank.     But   his    testimony   on  this  point  is 
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extremely  indefinite.  He  says  he  sold  the  receipts  to  Leary 
about  the  15th  of  June,  and  that  they  were  pledged  to  the 
bank  some  two  or  three  weeks  previous.  The  receipt  had 
already  been  admitted  before  Beckford  was  placed  on  the 
stand,  and  no  motion  was  made  to  exclude  it,  founded  upon 
his  testimony,  although  it  was  objected  to  when  it  was  offered. 
Had  such  a  motion  been  made  the  question  of  dates  would 
have  been  open  for  explanation  and  might  have  received  it. 
It  is  not  necessary  to  decide  whether  the  receipt  in  itself  would 
have  been  admissible  if  it  had  been  shown  to  have  been  exe- 
cuted after  the  pledge  to  the  bank.  Prima  facie  it  was 
admissible  when  it  was  offered  and  received. 

It  is  also  objected,  that  it  is  not  clearly  proven,  that  the  five 
warehouse  receipts  sold  by  Daggett  &  Whiteside  to  Curyea, 
were  the  receipts  pledged  to  the  bank  and  sold  to  Leary.  This 
is  a  point  upon  which  the  jury  passed,  and  although  the  proof 
is  not  clear,  we  think  there  is  sufficient  to  sustain  the  verdict. 

The  affidavit  upon  which  the  writ  was  issued  was  objected 
to,  but  it  was  substantially  in  the  language  of  the  statute,  and 
sufficient. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henry  Petrie 

v. 

The  People  of  the  State  of  Illinois. 

1.  Temporary  alimony — pendente  lite.  The  courts  of  chancery  in  thii 
State,  having  the  power  to  grant  divorces,  have,  also,  the  incidental  power  to 
nllow  temporary  alimony  pendente  lite. 

2.  Alimony  pendente  lite,  is  a  common  law  right.  It  was  an  established 
right  in  England,  when  we  adopted  the  common  law.  It  is  no  less  a  common 
law  right  because  it  grew  up  under  the  usages  of  the  Ecclesiastical  Court., 
and  the  courts  of  chancery  are  bound  to  enforce  it  as  much  as  any  other  pro 
vision  of  the  common  law. 
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3.  Practice  —  time  for  determining  motions  —  giving  time  for  counter 
proof  Where  a  motion  is  made  in  a  cause  against  a  party  who  is  in  court,  he 
cannot  complain  that  the  court  proceeds  to  hear  and  determine  the  same  with- 
out extending1  to  him  time  to  meet  it,  when  he  has  not  asked  for  further  time 
to  produce  counter  evidence,  nor  has  even  advised  the  court  he  intended  to 
w^sist  the  motion. 

4.  If  a  party  against  whom  a  motion  is  made  in  the  progress  of  a  cause, 
desires  to  meet  proof  filed  in  support  of  the  motion  by  counter  evidence,  and 
requires  further  time  to  enable  him  to  do  so,  he  should  ask  further  time, 
and  show  by  affidavit  that  he  can  make  the  proof,  and  that  further  time  is 
necessary. 

5.  Attachment  for  contempt  —  whether  notice  thereof  is  necessary. 
Where  the  defendant  in  a  suit  in  chancery  for  divorce,  neglects  to  obey  an 
order  therein  to  pay  alimony  pendente  lite,  an  attachment  may  be  issued 
against  him  for  contempt,  without  any  notice  to  him  that  an  attachment 
would  be  asked,  or  any  rule  to  show  cause  why  it  should  not  be  issued. 

Appeal  from  the  Superior  Court  of  Chicago. 

In  February,  1865,  Martha  A.  Petrie  exhibited  her  bill  in 
chancery  in  the  court  below,  against  Henry  Petrie,  her  hus- 
band, for  a  divorce.  The  defendant  demurred  to  the  bill.  The 
complainant  also  filed  her  petition  for  an  allowance  of  tempo- 
rary alimony  for  support  and  expenses  of  the  suit. 

The  motion  for  alimony  and  the  demurrer  to  the  bill  were 
heard  together  on  the  21st  of  March,  1865. 

The  demurrer  was  overruled,  and  the  defendant  ordered  to 
pay  fifty  dollars  temporary  alimony  by  the  following  Friday, 
and  fifty  dollars  by  the  first  day  of  the  next  term  of  court. 

On  the  7th  of  April  following,  the  defendant  was  brought 
into  court  under  a  writ  of  attachment  stated  therein  to  have 
been  issued  "  for  a  contempt  of  court  in  not  obeying  a  certain 
order  of  court  entered  of  record  in  a  certain  cause  now  pending 
in  said  court,  on  the  chancery  side  thereof,  wherein  Martha  A. 
Petrie  is  complainant,  and  said  Henry  Petrie  is  defendant;  he 
having  been  duly  served  with  a  certified  copy  of  said  order," 
dated,  March  25, 1865.  The  return  of  the  sheriff  shows  defend- 
ant was  arrested  thereon,  April  4,  1865. 

A  motion  was  then  made  to  quash  the  attachment  and  dis- 
charge the  defendant  upon  the  grounds  : 
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1st.  Because  there  was  no  notice  of  motion,  copy  of  affi- 
davits or  rule  to  show  cause,  made,  served  upon,  or  given  to 
said  defendant  or  his  solicitors  previous  to  issuing  the  same, 
and  no  notice  was  given  of  any  application  to  the  court  for 
any  order  in  the  case,  and  defendant  had  no  opportunity  to 
controvert  the  affidavits,  if  any,  filed  against  him. 

2d.  The  court  had  no  authority  or  jurisdiction  to  make 
said  order,  or  to  direct  the  imprisonment  of  the  defendant,  or 
the  payment  of  alimony,  until  after  a  final  decree  of  divorce  in 
the  case,  and  said  order  of  21st  March,  and  all  proceedings 
thereunder  were  absolutely  void  and  so  remain. 

This  motion  was  made  upon  the  bill,  demurrer,  orders  of 
court,  petition,  and  affidavits  filed.  The  court  overruled  said 
objections  and  denied  the  motion.  Defendant  excepted — "  and 
thereupon,  on  motion  of  complainant,  without  the  filing  of 
interrogatories  to  defendant,  or  other  proceedings  being  had  in 
the  case,  the  court  ordered  defendant  to  be  committed  to  close 
confinement  in  the  common  jail  of  Cook  county;  and  a  writ 
of  attachment  was  allowed  by,  and  issued  out  of  said  court 
against  defendant,  who  excepted  thereto." 

The  mandatory  clause  is  as  follows,  viz. : 

"  Now,  therefore,  we  command  you  that  you  take  the  body 
of  the  said  Henry  Petrie  and  him  safely  keep  in  your  custody 
in  the  jail  of  said  county,  until  he  pay  the  said  fifty  dollars  and 
the  costs  and  expenses  as  aforesaid  with  your  fees  hereon  or 
until  our  said  court  shall  make  an  order  to  the  contrary." 

From  this  order  the  defendant  appealed  to  this  court,  and 
now  insists  the  rulings  of  the  court  below  were  erroneous : 
First,  because  he  did  not  have  an  opportunity  to  meet  the  affi- 
davits filed  by  the  complainant  in  support  of  her  motion  for 
temporary  alimony ;  second,  because  the  courts  of  chancery  in 
this  State  have  no  power  to  grant  temporary  alimony  pendente 
lite,  and,  third,  because  the  attachment  for  contempt  could  not 
properly  issue  until  notice  thereof  had  been  previously  given, 
and  an  opportunity  for  the  defendant  to  purge  himself  of  the 
alleged  contempt. 


866'.]  Petrie  v.  The  People.  337 

Brief  for  the  Appellant.        Brief  for  the  Appellee. 

Messrs.  Haines  &  Story,  for  the  appellant,  upon  the  princi- 
pal question,  contended  that  the  courts  of  chancery  in  this 
State  have  no  power  to  grant  an  application  for  temporary 
alimony  pendente  lite,  citing  Wilson  v.  Wilson,  2  Dev.  &  Batt. 
(K  Car.)  377 ;  Sheldon  v.  Pendleton,  18  Conn.  417 ;  Harring- 
ton v.  Harrington,  10  Vt.  505 ;  Hazen  v.  Hazen,  19  id.  603. 

Counsel  urged  that  the  courts  in  this  State  have  jurisdiction 
in  cases  of  divorce,  only  by  statute.  Rev.  Stat.  ch.  "  Divorces," 

Jurisdiction  is  given  specially  to  the  Circuit  Court,  in  chan- 
cery, in  all  cases  of  divorces  and  alimony  allowed  by  the 
chapter  of  divorces  under  the  practice  and  proceedings  only 
of  such  courts.  Rev.  Stat.  "  Divorces,"  ch.  33  §  2. 

The  chapter  of  divorces  allows  alimony  only  when  the  divorce 
is  decreed  (§  6). 

But  when  a  woman  sues  for  a  divorce  the  statute  provides 
that  if  she  is  poor  and  unable  to  pay  the  expenses,  she  shall 
be  allowed  to  prosecute  without  cost,  and  no  fees  shall  be 
charged  by  the  officers  of  the  court  (§  7). 

Attorneys  are  officers  of  the  court,  and  may  be  compelled  to 
act  to  a  reasonable  extent  without  fees,  as  well  as  any  other 
officer  of  court. 

The  intention  of  the  statute  is  clear  that  the  party  shall 
have  no  other  remedy  than  that  given  by  the  statute,  which 
seems  to  be  complete  for  the  purposes  of  justice. 

The  rules  of  the  Ecclesiastical  Courts  of  England  do  not 
apply  in  the  courts  of  this  State  in  proceedings  for  divorce. 
Those  courts  are  not  known  to  our  law. 

We  have  adopted  the  common  law  by  statute,  and  have 
taken  only  that  which  is  applicable  to  the  habits  and  condition 
of  our  society,  and  in  harmony  with  the  genius,  spirit,  and 
objects  of  our  institutions.  Boyd  v.  Sweet,  3  Scam.  120; 
Stuart  v.  People,  id.  396. 

Messrs.  Ward  &  Stanford,  for  the  appellee. 

The  power   to   award   the   wife  temporary  alimony  is   an 

inherent  power  of  the  courts  of  chancery  in  this  State.     They 
22— 40th  III. 
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administer  the  law  according  to  the  rules  and  practice  of  the 
common  law,  except  in  so  far  as  those  rules  have  been  abro- 
gated or  modified  by  statute. 

We  have  adopted  by  express  statute  the  common  law  of 
England,  so  far  as  the  same  is  of  a  general  nature,  and  appli- 
cable to  our  institutions.  See  ch.  62,  Rev.  Stat.  §  1,  title 
"Laws." 

Alimony  pendente  lite  was  an  established  right  in  England 
when  we  adopted  such  portions  of  the  common  law  as  are 
included  in  the  provisions  of  such  statute.  See  Smith  v.  Smithy 
2  Phillimore,  152 ;  Stone  v.  Stone,  3  Curteis,  341 ;  Bird  v. 
Bird,  1  Lee,  572 ;  1  Chitty's  Gen.  Pr.  60,  61 ;  id.  462,  463 ; 
McGee  v.  McGee,  10  Ga.  477. 

True,  it  grew  up  under  and  was  enforced  by  the  Ecclesi- 
astical Courts,  but  the  power  was  expressly  recognized  by 
the  law  courts  also.  See  Wilson  v.  Smyth,  20  Eng.  Com.  Law, 
486  ;•  Hunt  v.  DeBlaquere,  15  id.  550. 

In  these  cases  the  question  arose  upon  suit  brought  against 
husband  for  necessaries  furnished  the  wife  pending  suit  for 
divorce.  Defense,  that  the  Consistory  Court  had  awarded 
temporary  alimony,  which  had  been  paid  by  the  husband, 
held  a  good  defense. 

The  ecclesiastical  law  of  England  is  part  of  the  common  law, 
and  is  there  so  regarded.     See  Bishop,  §  1,  also  §  9  and  note  4. 

In  McGee  v.  McGee,  10  Ga.,  before  cited,  Judge  Nisbet 
delivering  the  opinion  of  the  court,  says :  Alimony  pendente 
lite,  is  "  a  common  law  right.  It  was  an  established  right  in 
"  England  when  we  adopted  the  common  law.  It  is  no  less  a 
common  law  right  because  it  grew  up  under  the  usages  of  the 
Ecclesiastical  Court.  It  is  suited  to  our  condition,  and  is  in 
harmony  with  our  institutions.  Upon  the  subject  of  temporary 
alimony,  however,  our  statutes  are  silent."  Under  this  state 
of  facts  that  court  held,  "that  with  the  power  to  grant 
divorces  passed  the  power  to  enforce  the  common  law  which 
gives  to  the  wife  temporary  alimony." 

In  Melizet  v.  Melizet,  1  Pars.  78,  the  court  says :  "  On  general 
principles  independent  of   the  statute,  I  am   convinced  that 
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the  husband,  plaintiff  or  defendant,  is  obliged  to  pay  the 
expenses  incurred  by  his  wife  in  prosecuting  or  defending  a 
divorce.  It  is  an  incidental  authority  to  the  power  given  this 
court  to  decree  a  divorce."  See  also  Graves  v.  Cole,  7  Harris 
(Pa.)  171. 

It  is  not  claimed  that  the  American  decisions  are  uniform 
upon  this  question,  but  it  is  claimed  that  the  current  of 
authority  is  decidedly  in  favor  of  the  allowance.  See  Bishop 
on  Marriage  and  Divorce,  3d  ed.  §  576,  also  §  398,  2d  vol. 
Bishop  on  Marriage  and  Divorce,  4th  ed.,  and  the  numerous 
cases  cited  in  the  notes  thereto. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted  that  the  court  below  erred  in  allowing  alimony 
to  enable  complainant  to  employ  counsel  and  otherwise  prepare 
for  the  prosecution  of  her  suit.  The  power  of  the  court  to  make 
such  an  order  is  questioned,  upon  the  ground  that  the  statute 
regulating  proceedings  in  divorce  contains  no  express  authority 
for  the  purpose,  the  statute  only,  in  terms,  authorizing  the 
court  to  allow  permanent  alimony  by  the  final  decree.  The  only 
provision  on  the  subject  of  alimony  is  found  in  the  sixth  and 
eighth  sections  of  our  statute,  the  former  of  which  declares,  that 
"  When  a  divorce  shall  be  decreed,  it  shall  and  may  be  lawful 
for  the  court  to  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  the  care,  custody  and  support  of  the 
children,  or  any  of  them,  as  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case,  shall  be  fit,  reasonable  and  just ; 
and,  in  case  the  wife  be  complainant,  to  order  the  defendant  to. 
give  reasonable  security  for  such  alimony  and  maintenance,  or 
may  enforce  the  payment  of  such  alimony  and  maintenance,  in 
any  other  manner  consistent  with  the  rules  and  practice  of  the 
com t  •  and  the  court  may,  on  application,  from  time  to  time, 
make  such  alterations  in  the  allowance  of  alimony  and  main- 
tenance, as- shall  appear  reasonable  and  proper." 

The  eighth  section  declares,  that  if  upon  the  hearing  the 
court  shall  be  satisfied  of  the  expediency  of  decreeing  a  dissolu 
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tion  of  the  bands  of  matrimony  it  shall  have  power  to  do  so, 
"  and  to  make  such  order  with  regard  to  the  costs  as  it  may 
deem  right,  and  also,  to  make  such  order  with  regard  to  tho 
children  (if  any)  and  the  right  of  alimony  as  it  may  think 
proper." 

There  seems,  in  the  American  courts,  to  be  some  conflict  of 
authority  on  the  question  whether  the  courts  to  which  jurisdic- 
tion is  given  over  cases  of  divorce,  in  the  absence  of  statutory* 
enactment,  or  where,  as  with  us,  the  statute  only  provides  for 
the  allowance  of  permanent  alimony  on  granting  the  divorce, 
have  authority,  as  incident  to  the  power  to  grant  divorces,  to 
allow  alimony  pendente  lite.  It  was  held  in  North  Carolina, 
that  as  the  statute  made  no  express  provision  for  temporary 
alimony,  and  contained  no  intimation  of  a  design  that  the  prac- 
tice of  the  Ecclesiastical  Court  of  England  should  be  followed, 
such  alimony  could  not  be  granted.  Wilson  v.  Wilson,  2  Dev. 
&  Batt.  377.  In  pronouncing  this  decision,  however,  the  court 
expressly  reserved  the  question  whether  it  would  give  relief, 
where  a  husband  was  oppressively  pursuing  his  wife,  who  was 
without  means,  for  a  divorce,  until  he  would  furnish  her  with 
funds  necessary  for  her  defense.  The  cases  of  Harrington  v. 
Harrington,  10  Vermt.  505,  and  Hazen  v.  Hazen,  19  id.  603,. 
are  to  the  same  effect.  But  the  two  latter  cases  are  expressly 
overruled  by  the  case  of  Le  Barron  v.  Le  Barron,  35  Yermt. 
365,  and  the  contrary  doctrine  is  clearly  and  explicitly 
announced. 

In  New  York,  under  a  statute,  it  is  true,  which  provides  that 
the  court  may  make  an  allowance  to  the  wife,  to  enable  her 
to  carry  on  the  suit,  when  brought  for  a  divorce  or  separa- 
tion, but  which  does  not  in  terms  extend  the  allowance  of  ad 
interim,  alimony,  even  in  those  cases  it  is  held  that  the  court 
has  power  to  grant  such  alimony.  In  North  v.  North,  1  Barb. 
Ch.  244,  in  a  suit  by  a  husband  for  a  divorce  it  wap  held, 
that  the  wife  was  entitled  to  an  allowance  from  the  complain- 
ant to  enable  her  to  make  defense,  and  also  to  a  further  sum  \\>r 
the  support  of  herself  and  her  child  pending  the  litigation. 
This  decision  was  put  upon  the  ground,  that  the  allowance  did 
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not  depend  wholly  upon  the  statute,  but  upon  the  practice  >f 
the  court  as  it  previously  existed.  And  Chancellor  Walworth, 
who  delivered  the  opinion  in  that  case,  said  that  the  court  had 
continued  to  *Uow  ad  interim  alimony,  in  matrimonial  causes, 
in  the  same  manner  as  before.  2  Barb.  Ch.  Pr.  265. 

In  Missouri  provision  was  made  by  statute  for  permanent 
alimony,  and  also,  that  the  court  might  order  any  reasonable 
sum  to  be  paid  for  the  support  of  the  wife  during  the  pend- 
ency of  her  application  for  a  divorce ;  yet  in  the  case  of  Ryan 
v.  Ryan,  9  Mo.  539,  which  was  a  suit  by  the  husband,  the  wife 
was  allowed  alimony  pendente  lite. 

In  Pennsylvania,  in  the  case  of  Melizet  v.  Melizet,  1  Parsons' 
Select  Cases  in  Eq.  78,  after  a  decree  fixing  the  amount  of  ali- 
mony on  a  divorce,  the  plaintiff  moved  the  court  for  a  further 
allowance.  The  motion  was  resisted  upon  the  ground  that  no 
such  authority  had  been  conferred  by  the  statute.  But  the 
motion  was  allowed  on  general  principles,  and  independent  of 
the  statute. 

Without  citing  further  authorities,  we  may  safely  say,  that 
the  general  American  doctrine  is,  that  the  wife  may  have  ali- 
mcmy  -pendente  lite,  as  well  as  money  to  defray  the  expenses  of 
the  suit,  even  in  the  absence  of  statutory  provision  to  that 
effect,  upon  the  principle  that  alimony  is  an  incident  to  the 
divorce,  and  that  the  jurisdiction  of  the  latter  necessarily 
includes  the  power  to  enforce  such  a  right,  as  a  legal  attendant 
upon  the  marital  relation,  under  the  circumstances  under  which 
the  parties  litigant  are  placed.  Bishop  on  Marriage  and 
Divorce,  §  574. 

Moreover,  it  will  not  be  questioned  that  this  right  existed  as 
a  part  of  the  common  law  jurisdiction,  and  we  have  expressly 
adopted  the  common  law  as  a  part  of  our  jurisprudence.  It  is 
true  that  this  jurisdiction  was  exercised  in  Great  Britain  in 
the  ecclesiastical  courts,  but  is  none  the  less,  for  that  reason,  a 
common  law  jurisdiction,  in  harmony  with  our  institutions,  an  J 
essentially  necessary  to  the  attainment  of  justice. 

This  court  has  expressly  said,  in  the  case  of  Han  nan  v. 
Harman,  16  111.  88,  that  we  have  adopted  the  common  law  in 
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relation  to  the  causes  for  whicli  a  divorce  may  be  granted, 
except  so  far  as  the  statute  has  provided  a  different  rule.  And 
in  Ilamaker  v.  ITamaker,  18  111.  139,  it  was  said  the  power  of 
the  courts  in  this  State  in  relation  to  that  subject,  is  confined 
to  the  "  common  law  or  common  law  and  statutory  causes." 
It  must  be  understood,  then,  that  we  have  adopted  all  of  the 
incidents  to  the  exercise  of  this  power  as  exercised  in  the  com- 
mon law  jurisdiction  of  the  ecclesiastical  courts  in  Great  Britain, 
unless  restrained  by  statutory  enactment,  as  the  incident  will, 
as  a  general  rule,  always  attend  the  principal  to  which  it  is 
related. 

The  question  of  jurisdiction  in  such  cases,  is  fully  discussed 
by  Mr.  Justice  Nisbet  in  the  case  of  Mo  Gee  v.  McGee,  10 
Ga.  478.  In  delivering  the  opinion  of  the  court  he  said :  "  I 
see  no  reason  why  the  Superior  Courts  of  this  State  have  not 
acquired  jurisdiction  over  temporary  alimony  incidentally,  as 
the  ecclesiastical  courts  acquired  jurisdiction  over  alimony." 
"  Alimony  pendente  lite  is  a  common  law  right.  It  was  an 
established  right  in  England  when  we  adopted  the  common 
law.  It  is  no  less  a  common  law  right  because  it  grew  up 
under  the  usages  of  the  Ecclesiastical  Court.  What  becomes  of 
the  right  in  Georgia?  The  common  law,  which  guaranties  it, 
has  not  been  repealed.  It  is  suited  to  our  condition,  and  in 
harmony  with  our  institutions.  We  have  no  Ecclesiastical 
Court.  The  jurisdiction  which  in  England  belonged  to  that 
court,  has  been  transferred  here,  by  statute,  to  the  Superior 
Courts,  and  the  manner  of  exercising  it  pointed  out.  Upon 
the  subject  of  temporary  alimony,  however,  our  statutes  are 
silent.  Under  this  state  of  facts,  1  repeat  the  question,  what 
became  of  the  right  ?  Is  it  a  right  without  a  remedy  ?  Or  rather, 
is  not  the  Superior  Court  bound  to  enforce  it  as  much  as  any 
other  provision  of  the  common  law?  By  transferring  the  juris- 
diction over  divorces  to  those  courts,  was  it  not  the  intention 
'  the  legislature  that  that  jurisdiction  should  be  exercised, 
except  so  far  as  the  manner  of  its  exercise  is  specially  pre- 
scribed, and  except  so  far  as  the  common  law  is  in  conflict  with 
the  laws  of  Georgia,  and  genius  of  her  institutions,  according 
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to  the  common  law  ?  We  think  it  was ;  and  that  with  the 
power  to  grant  divorces,  passed  the  power  to  enforce  the  com- 
mon law,  which  gives  to  the  wife  temporary  alimony.  This 
conclusion  becomes  irresistible,  when  we  reflect  that  if  the 
Superior  Courts  cannot  make  this  provision,  it  cannot  be  made 
at  all." 

We  are  fully  satisfied  that  the  weight  of  authority  as  well  as 
reason  and  justice  all  unite  in  support  of  the  rule,  that  the 
Court  of  Chancery  in  this  State,  having  power  to  grant  divorces, 
has  also  the  incidental  power  to  allow  temporary  alimony 
pendente  lite,  and  therefore,  the  Superior  Court  did  not  exceed 
its  jurisdiction  in  granting  the  order  complained  of  and 
assigned  for  error. 

It  is  likewise  urged,  that  the  court  erred  in  making  he 
order  for  alimony  pendente  lite,  because  appellant  did  not  have 
an  opportunity  to  meet  appellee's  affidavits  in  support  of  her 
motion.  He  was  in  court,  and  we  do  not  see  that  he  asked 
time  or  even  suggested  to  the  court  that  he  could  meet  them. 
If  he  had  been  able  to  meet  appellee's  affidavits  he  should  have 
asked  for  time  and  shown  by  affidavit  that  he  could  make  the 
proof,  and  that  he  had  not  had  sufficient  time  to  enable  him 
to  procure  the  counter  evidence.  But  until  he  showed  the 
court  sufficient  facts  and  asks  for  further  time,  he  cannot  com- 
plain if  the  court  proceeded  to  hear  the  motion. 

It  is  again  objected,  that  the  court  erred  in  executing  the 
decree  for  the  payment  of  the  alimony.  That  he  should  have 
been  brought  before  the  court,  and  interrogatories  propounded 
and  an  opportunity  afforded  to  purge  himself  of  the  contempt. 
It  appears  that  the  order  to'  pay  fifty  dollars  as  temporary 
alimony  was  passed  on  the  25th  day  of  March,  1865,  ordering 
appellant  to  pay  the  money  by  the  next  Friday.  It  also 
appears  that  he  was  served  with  a  copy  of  the  order,  but  failed 
to  make  the  payment.  He  was  arrested  on  a  writ  of  attach- 
ment issued  out  of  the  court,  for  a  contempt  in  refusing  to  obey 
this  order.  He  was  brought  into  court  on  the  7th  of  April, 
1865,  and  he  then  entered  a  motion  to  quash  the  attachment, 
upon  the  ground,  that  he  was  not  served  with  notice  of  the 
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intention  to  make  the  motion,  or  with  a  copy  of  the  affidavit 
or  rule  to  show  cause  why  the  attachment  should  not  issue, 
and  because  the  court  did  not  have  jurisdiction  to  order  the 
payment  of  provisional  alimony. 

While  in  the  English  courts  the  practice  requires  notice  to 
be  given  to  the  opposite  party,  to  his  attorney  or  some  officer 
of  the  court  on  his  behalf,  before  any  step  is  taken,  and  while 
in  cases  of  this  character  it  is  perhaps  the  better  practice,  yet  it 
has  not  been  regarded  as  indispensable  in  our  practice.  After 
a  party  has  been  once  brought  into  court,  the  presumption  is 
that  he  is  present  and  cognizant  of  every  step  taken  in  the 
cause  until  it  is  terminated,  unless  there  has  considerable  time 
elaosed  without  taking  any  steps  in  the  case.  Ex  appel- 
lant had  been  brought  into  court,  had  entered  h»s  appearance, 
had  filed  his  demurrer  and  resisted  the  motion  for  alimony 
pendente  lite  only  a  few  days  previously,  and  was  fully  aware 
of  the  order  and  its  requirements,  and  that  he  was  in  default 
under  it  and  subject  to  attachment  for  a  contempt  for  a  non- 
compliance with  the  order.  And  we  must  presume  that  he 
was  fully  aware  that  the  motion  was  made  for  the  attachment, 
and  this  being  so,  we  see  no  reason  to  say  that  the  court  erred 
in  having  him  arrested  and  detained  until  the  order  was  com- 
plied with,  or  till  he  was  otherwise  legally  discharged.  He 
was  in  court,  and  had  he  been  able  to  purge  himself  of  the  con- 
tempt he  only  had  to  ask  the  court  for  leave  to  do  so,  when  it 
would  have  been  granted. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Illinois  Central  Railroad  Company 

v. 

The  City  of  Galena. 

1.  Railroad  company  —  obstructing  the  streets  of  a  town.  If  a  railroad 
company  unnecessarily  obstructs  the  streets  of  a  town  with  its  cars,  contrary  to 
an  ordinance  of  the  town,  it  will  be  liable  for  the  penalty  prescribed  for  so  doing 
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2.  A  railroad  company  cannot  claim  the  right  to  obstruct  the  streets  of  any 
town,  and  if  they  do  so  they  must  abide  the  consequences.  It  would  seem  to 
be  in  the  power  of  the  company  so  to  arrange  the  making  up  of  trains,  as  not 
to  obstruct  any  thoroughfare  in  any  town,  and  it  is  their  duty  so  to  do. 

3.  Town  ordinance  —  construed.  A  town  ordinance  which  provides  that 
"  no  person  shall  put,  or  cause  to  be  put  in  any  street,  sidewalk  or  other  public 
place  within  the  city  limits,  any  dust,  dirt,  filth,  shavings  or  other  rubbish  or 
obstructions  of  any  kind,"  is  broad  enough  to  embrace  the  obstruction  of  a 
street  by  a  railroad  company  with  their  cars. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  brought  originally  before  a  justice  of  the 
peace,  in  Jo  Daviess  county,  by  the  city  of  Galena  against 
the  Illinois  Central  Railroad  company,  for  the  violation  of  an 
ordinance  of  the  city,  in  obstructing  with  a  freight  car  one  of 
the  streets  of  the  city. 

The  cause  was  removed  into  the  Circuit  Court  by  appeal, 
where  a  trial  was  had,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff.     The  defendant  brings  the  case  here  by  appeal. 

Messrs.  McClellan  &  Jackson,  for  the  appellant. 
Mr.  Louis  Shisslek,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

• 

One  of  the  ordinances  of  the  city  of  Galena  is  as  follows: 
"  §  13.  No  person  shall  put,  or  cause  to  be  put,  in  any  street, 
sidewalk  or  other  public  place  within  the  city  limits,  any  dust, 
dirt,  filth,  shavings  or  other  rubbish,  or  obstructions  of  any 
kind  ;  any  person  offending  against  the  provisions  of  this  sec- 
tion, shall  forfeit  and  pay  the  sum  of  five  dollars  to  the  city  for 
each  offense ;  and  also  the  further  sum  of  five  dollars  for  each 
and  every  day  he  or  she  shall  neglect  to  remove  the  same  after 
being  directed  so  to  do  by  the  superintendant  of  ways  and 
bridges,  the  marshal  or  city  constables." 

This  ordinance  is  very  broad  and  comprehensive,  embracing 
"any  kind  of  obstruction."     In  this  case,  the  obstruction  was  a 
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car  of  the  appellant's  across  the  street  by  which  a  traveler 
was  hindered  and  delayed  from  crossing  the  street  fifteen  min- 
utes. The  railroad  hands  were  engaged  in  switching.  They 
were  freight  cars,  and  some  time  must  necessarily  be  employed 
in  that  operation.  The  fact  of  obstructing  the  street  unneces- 
sarily, was  fairly  left  to  the  jury  by  the  instructions  of  the 
court,  and  they  have  found,  and  we  think  properly,  that  it  was 
not  necessary  in  order  to  the  due  transaction  of  the  business  of 
the  road,  that  the  street  should  be  obstructed  for  so  long  a 
time,  if  at  all.  It  would  seem  to  be  in  the  power  of  the  com- 
pany so  to  arrange  the  making  up  of  trains,  as  not  to  obstruct 
any  thoroughfare  in  any  town,  and  it  is  their  duty  so  to  do. 
No  railroad  company,  or  other  organization,  can  claim  the  right 
to  obstruct  the  streets  of  any  town,  and  if  they  do,  they  must 
abide  the  consequences.  It  is  inconceivable  that  a  railroad 
cannot  be  properly  operated  without  blocking  up  the  streets  of 
a  town. 

The  jury  having  found  the  fact  of  obstruction,  and  that  it 
was  unnecessary,  we   cannot   interfere,   and   must   affirm  the 

judgment. 

Judgment  affirmed. 


Reuben  Putnam 

v. 
Case  Wadley. 

1.  New  trial  —  verdict  against  the  evidence.  This  was  a  suit  upon  a  lost 
note,  the  execution  of  which  was  in  issue,  and  the  verdict  was  for  the  defend 
ant.  The  evidence  was  uncertain  and  unsatisfactory,  and  the  court  refused  to 
disturb  the  verdict. 

2.  Proof  of  handwriting  —  in  what  maimer  it  may  be  made.  Proof  of 
the  signature  of  a  party  cannot  be  made  by  comparison  with  other  signatures, 
but  the  handwriting  must  be  proven  by  witnesses  who  have  seen  the  party 
write,  and  are  familiar  with  his  signature,  or  who  have  seen  letters  or  other 
documents  which  the  party  has,  in  the  course  of  business,  recognized  or 
admitted  to  be  his  own  handwriting. 
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3.  It  is  not  enough  that  the  witness  may  have  seen  the  signature  of  the 
party  to  other  instruments  than  that,  the  execution  of  which  is  sought  to  be 
established,  unless  such  other  instruments  are  shown  to  have  been  recognized 
by  the  party  as  having  been  signed  by  him. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  an  action  commenced  before  a  justice  of  the  peace 
in  Kankakee  county,  by  Reuben  Putnam  against  Case  Wadley, 
to  recover  upon  a  lost  note.  The  cause  was  removed  into  the 
Circuit  Court  by  appeal.  On  the  trial,  the  plaintiff,  to  lay 
the  foundation  for  rb^  Introduction  of  secondary  evidence  of  the 
contents  of  the  n.or.e  presented  his  own  affidavit,  stating  that 
he  had  held  the  note  of  the  defendant,  bearing  date  on  the  17th 
or  18th  of  September,  for  fifty-eight  dollars  and  fifty  cents, 
drawing  interest  at  six  per  cent.,  and  that  the  note  was  lost. 
The  defendant  filed  an  affidavit  denying  the  execution  of  the 
note.  The  evidence  was  conflicting,  and  is  sufficiently  stated 
in  the  opinion  of  the  court. 

Several  instructions  were  given,  but  it  is  only  necessary  to 
notice  the  second  and  third  which  were  given  for  the  defend- 
ant, and  which  were  as  follows : 

"  2d.  The  court  instructs  the  jury  that  the  proof  of  the 
signature  of  the  defendant  to  the  note  in  question,  cannot  be 
made  by  comparison  with  other  signatures,  but  the  burden  of 
proof  of  his  handwriting  must  be  made  by  witnesses  who  have 
seen  defendant  write,  and  are  familiar  with  his  signature,  or 
who  have  seen  letters  or  other  documents  which  the  defendant 
had,  in  the  course  of  business,  recognized  or  admitted  to  be  his 
own  handwriting." 

"  3d.  The  court  instructs  the  jury  that,  although  a  witness 
may  swear  that  he  has  seen  the  defendant  write,  yet  this  is  not 
proof  of  the  execution  of  an  instrument  of  writing,  purporting 
to  be  executed  by  the  defendant,  unless  the  witness  is  able  to 
distinguish  the  signature  to  said  instrument  as  that  of  the 
defendant,  according  to  the  belief  of  the  witness,  founded  on 
his  previous  knowledge  of  the  handwriting  of  the  defendant. " 
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To  the  giving  of  these  instructions  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant.  A  new  trial 
was  refused,  and  a  judgment  was  entered  against  the  plaintiff 
for  costs,  from  which  he  took  this  appeal.  The  questions  aris- 
ing in  the  case  are,  whether  the  execution  of  the  note  was 
proven,  and  what  is  the  correct  rule  in  regard  to  the  manner 
of  proving  one's  signature. 

Mr.  Stephen  R.  Mooke,  for  the  appellant 

Mr.  C.  A.  Lake,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  ovzxoi  01  the  Court: 

This  was  an  action  brought  originally  before  a  justice  of  the 
peace  on  a  lost  note.  The  defendant  denied  the  execution  of 
the  note  by  an  affidavit,  and  the  jury  found  for  the  defendant. 

We  do  not  consider  the  proof  of  the  execution  satisfactory. 
Only  two  of  the  witnesses  had  ever  seen  the  defendant  write, 
and  they  do  not  claim  any  familiarity  with  his  handwriting, 
nor  do  they  testify  with  any  positiveness.  They  only  remember 
having  seen  a  note  purporting  to  be  signed  by  the  defendant 
in  the  possession  of  plaintiff,  but  they  do  not  pretend  to  have 
had  their  attention  especially  directed  to  the  handwriting. 
On  the  other  hand,  the  evidence  offered  by  the  defendant  shows 
that  in  a  conversation  between  the  parties,  after  the  note  is 
alleged  to  have  been  given,  the  plaintiff'  claimed  defendant 
owed  an  old  store  account  which  defendant  insisted  was  paid, 
but  plaintiff  said  nothing  of  a  note.  The  whole  evidence  is 
uncertain  and  unsatisfactory,  and  we  are  not  disposed  to  disturb 
the  finding  of  the  jury,  as  being  against  the  evidence. 

It  is  also  insisted  that  the  court  erred  in  not  permitting 
certain  questions  to  be  asked  the  witness  Hanuth  for  the  pur- 
pose of  showing  his  acquaintance  with  the  handwriting  of 
defendant.  He  was  asked  if  he  had  seen  the  signature  of 
defendant  to  a  certain  other  note,  or  to  official  returns  made 
by  him  as  constable.  No  proof  was  offered  that  the  defendant 
had  recognized  the  returns  as  signed  by  him,  or  that  the  note 
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seen  by  the  witness  and  purporting  to  have  been  signed  by 
defendant  was  the  same  note  referred  to  by  defendant  in  his 
affidavit  as  having  been  given  by  him.  The  defendant  not 
offering  any  further  proof  in  connection  with  these  questions, 
we  cannot  see  that  the  refusal  to  permit  them  to  be  answered 
worked  him  any  harm. 

The  instructions  given  correctly  laid  down  the  law.  The 
qualification  of  the  second  instruction  asked  by  plaintiff  may 
not  have  been  required  by  the  evidence,  but  it  was  correct  as 
matter  of  law,  and  can  have  worked  the  plaintiff  no  prejudice. 

Judgment  affirmed. 


George  Winkler 

v. 

Mary  Meister  et  al. 

1.  Possession  op  land — in  what  manner  proven.  Possession  may  be 
proven  by  inclosure,  when  it  is  co-extensive  with  the  inclosure;  or  by  showing 
paramount  title,  which  draws  to  it  the  possession,  in  contemplation  of  law,  to 
the  boundary  lines  of  the  tract,  if  it  is  unoccupied  by  another.  Or,  it  may  be 
shown  by  proving  actual  occupancy  of  a  portion  of  the  tract,  with  a  deed  under 
which  the  possession  is  held,  and  in  such  case,  the  deed  proves  or  explains  the 
possession  as  extending  to  the  lines  called  for  by  the  deed. 

2.  But  a  party  by  merely  showing  that  he  is  in  the  actual  possession  of  a 
portion  of  a  legal  division  or  subdivision  of  land,  does  not  thereby  prove 
possession  of  the  whole  of  such  division  or  subdivision ;  and  it  matters  not 
whether  the  claim  is  for  the  entire  tract  or  only  a  portion  of  it. 

3.  Trespass  quare  clausum  f regit — plaintiff  must  prove  possession.  To 
maintain  trespass  for  a  wrongful  act  committed  upon  land,  the  plaintiff  must 
show  that  he  was  in  possession  of  the  land  when  the  alleged  act  was  done, 
either  actually  or  constructively,  according  to  the  rule  above  laid  down. 

4.  Trespass  or  case — which  the  proper  remedy.  Trespass  will  not  lie 
against  a  party  for  digging  a  ditch  upon  his  own  land,  whereby  water  ia 
thrown  upon  the  land  of  the  plaintiff;  the  remedy  in  such  case  is  by  an  action 
on  the  case,  for  consequential  damages. 

Writ  of  Error,  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 
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The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Clark  &  Christian,  for  the  plaintiff  in  error. 

Messrs.  Ingersoll,  Ptterbaugh  &  Cassell,  for  the  defend- 
ants in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass  quare  clausum  f  regit,  brought 
by  George  Winkler,  in  the  Woodford  Circuit  Court,  against 
Mary  Meister,  George  Meister  and  Adam  Meister,  to  recover 
compensation  for  injury  sustained,  by  digging  a  ditch  on  his 
land,  which  flowed  water  from  their  land  over  his.  The  decla- 
ration contained  six  counts,  stating  the  trespass  in  different 
modes.  Defendants  filed  the  general  issue;  a  plea  of  license; 
a  plea  of  the  statute  of  limitations ;  and  a  plea  that  George 
and  Adam  Meister  were  minors.  Replications  were  filed 
traversing  the  averments  of  these  several  pleas,  and  issue  to 
the  country  was  joined.  A  trial  was  afterward  had  resulting 
in  a  verdict  in  favor  of  defendants.  A  motion  for  a  new  trial 
was  entered  and  overruled,  and  judgment  rendered  on  the  ver- 
dict. The  case  is  brought  to  this  court  on  a  writ  of  error,  for 
the  purpose  of  reversing  the  judgment. 

It  appears  that  plaintiff  in  error,  and  the  father  of  defendants 
in  error,  eight  or  ten  years  before  this  difficulty  originated, 
were  unable  to  agree,  so  as  to  have  a  common  division  fence 
between  their  fields.  Each,  at  that  time,  removed  their  respect- 
ive fences  a  few  feet  back  from  the  line,  thus  leaving  a  narrow 
lane  or  passage  between  them.  It  also  appears  that  the  ditch, 
for  the  digging  of  which  this  suit  was  brought,  was  dug  in  this 
passway,  each  party  claiming  the  land  on  which  it  was  dug. 
Several  witnesses  state  that  it  was  on  the  land  of  plaintiff  in 
error,  but  a  witness  on  the  part  of  defendants  in  error,  testified 
that  plaintiff  in  error  had  never  claimed  the  land  until  after  the 
digging  of  the  ditch,  and  a  survey  was  subsequently  made.  It 
will  be  observed  that  Dlaintiff  in  error  introduced  no  document- 
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ary  evidence,  to  prove  title,  or  even  a  deed  in  connection  with 
his  possession  to  show  the  boundary  of  his  actual  possession. 
Nor  did  he  introduce  the  survey,  field  notes  or  plat  to  show 
that  the  trespass  was  on  the  land  that  he  claimed. 

Possession  may  be  proved  by  inclosure  when  it  is  only  co 
extensive  with  the  inclosure;  or  by  showing  paramount  title, 
which  draws  to  it  the  possession,  in  contemplation  of  law,  to 
the  bccmdary  lines  of  the  tract  if  it  is  unoccupied  by  another. 
Or  it  may  be  shown  by  proving  actual  occupancy  of  a  portion 
of  the  tract,  with  a  deed  under  which  the  possession  is  held, 
and  in  such  a  case  the  deed  proves  or  explains  the  possession  as 
extending  to  the  lines  called  for  by  the  deed.  But  a  party  by 
showing  that  he  is  in  possession  of  a  portion  of  a  legal  division 
or  subdivision  of  land,  does  not  prove  possession  of  the  whole 
tract.  And  it  makes  no  difference  whether  the  claim  is  for  the 
entire  tract  or  only  a  portion. 

To  recover  for  a  trespass  to  real  estate,  the  plaintiff  must  show 
that  the  portion  upon  which  the  wrongful  act  was  committed 
was  in  his  inclosure,  or  that  lie  had  the  paramount  title  if  it 
was  vacant,  or  that  he  was  in  the  actual  possession  of  a  part 
under  a  deed  for  the  whole,  embracing  the  part  upon  which  the 
act  was  committed.  In  this  case  plaintiif  neither  showed  act- 
ual possession,  paramount  title  nor  a  possession  of  part  with  a 
deed  for  the  whole.  The  place  where  the  act  complained  of  was 
committed  was  outside  of  his  inclosure,  nor  did  he  prove  that  it 
belonged  to  him,  or  that  he  was  in  the  constructive  possession 
of  that  portion.  He  called  a  chainman  who  was  employed  in 
making  the  survey  of  a  line  between  the  two  quarters,  but 
whether  it  was  the  true  boundary  between  the  two  tracts,  or 
was  intended  as  such,  he  does  not  pretend  to  know.  He  said 
he  knew  nothing  about  surveying.  Plaintiff  should,  if  he 
resided  on  the  tract,  or  had  an  actual  occupancy  of  a  part  of  it, 
and  the  portion  in  dispute  belonged  to  it,  have  produced  the 
deed  or  patent  under  which  he  claimed,  and  then  proved,  by 
the  surveyor  or  plat  of  the  survey,  that  it  was  a  part  of  the 
land  embraced  in  his  deed.  Failing  to  do  so,  he  had  no  right 
to  recover  in  this  form  of  action. 
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If  defendants  dug  the  ditch  on  their  own  land,  or  that  of  any 

one  else  than  plaintiff,  he  could  not  recover  for  flowing  water 

on  his  land  in  this  form  of  action.     If  liable  at  all  in  such  a 

case,  it  would  be   in  an   action   on   the  case  for  consequential 

damages,  and  not  in  trespass.     We  perceive  no  error  in  the 

record  for  which  the  judgment  should  be  reversed,  and  it  is 

therefore  affirmed. 

Judgment  affirmed.   * 


George  Chase 

v. 

The  People  of  the  State  of  Illinois. 

1.  Evidence  in  criminal  cases  —  where  a  convict  is  charged  with  the  murder 
of  a  prison  officer.  Where  a  party  is  on  trial  upon  a  charge  of  murder,  com- 
mitted while  he  was  confined  in  the  penitentiary  as  a  convict,  upon  one  of 
the  officers  of  the  prison,  who  was  charged  with  its  police,  but  at  a  time  when 
the  latter  was  not  exercising  or  attempting  to  exercise  prison  discipline,  the 
question  of  the  legality  of  the  conviction  of  the  prisoner  under  which  he  was 
at  the  time  in  prison,  is  not  involved.  The  issue  in  such  a  case  is,  not  as  to 
the  legality  of  such  conviction,  but  did  he  do  the  homicide  charged,  and  under 
what  circumstances.  These  circumstances,  even  as  to  the  fact  that  the  party 
on  trial  was  occupying  a  cell  in  the  penitentiary  as  a  convict,  are  open  to  the 
usual  parol  proof. 

2.  It  is  undoubtedly  true,  that  if  his  conviction  had  been  in  question,  it 
could  not  be  established  by  parol. 

3.  J  urors — of  statutory  disqualifications — necessity  of  challenging  for  cause. 
Alienage  in  a  j  uror  is  not  a  positive  disqualification  ;  it  simply  enables  him  to 
excuse  himself,  if  he  chooses  to  claim  the  exemption,  or  it  is  ground  of  chal- 
lenge, and  nothing  more. 

4.  And  the  fact  that  an  alien  was  accepted  as  a  juror  without  the  parties 
having  a  knowledge  of  his  alienage,  even  in  a  capital  case,  will  not  vitiate  the 
verdict ;  parties  should  ascertain,  by  proper  examination,  the  competency  of 
jurors,  and  if  they  neglect  to  do  so,  the  verdict  will  not  be  disturbed  on 
account  of  an  alleged  incompetency  of  the  character  mentioned. 

5.  Former  decisions — and,  herein,  whether  any  different  rule  applies  to  the 
various  statutory  grounds  of  exemption  or  challenge.  In  GuyJcoicstt's  case,  1 
Scam.  476,  which  was  a  capital  case,  it  was  held,  that  alienage  in  a  juror  was 
a  positive  disqualification,  not  a  mere  ground  of  exemption  or  of  challenge. 
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In  Greenup  v.  Stoker,  3  Gilm.  202,  that  rule  is  limited  to  capital  cases.  In 
Davis'  case,  19  111.  74,  it  was  held,  over-age  in  a  juror  was  not  a  disqualifica- 
tion, but  an  exemption.  It  is  now  considered  that  age  and  alienage  are  in  the 
same  category — that  neither  is  a  disqualification,  but  merely  a  ground  of 
exemption  or  of  challenge,  and  this  rule  applies  even  in  a  capital  case. 

6.  Insanity  as  a  defense  in  criminal  cases — burden  of  proof  as  to  sanity — 
the  rule  in  the  Hopps  case,  explained.  Sanity  is  an  ingredient  in  crime  as 
essential  as  the  overt  act,  but  the  prosecution  is  not  held  to  the  proof  of  the 
sanity  of  the  accused  in  any  case.  If,  however,  the  accused  relies  upon  insanity 
as  a  defense,  and  introduces  evidence  tending  to  establish  that  condition  of 
mind,  and  the  jury,  in  considering  the  evidence,  entertain  a  reasonable  doubt 
of  his  sanity,  he  is  entitled  to  the  benefit  of  that  doubt,  and  cannot  be  con- 
victed. This  is  the  rule  intended  to  be  laid  down  in  the  case  of  Hopps  v.  The 
People,  31  111.  385. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  Sidney  W.  Harris,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of  the 
case. 

Messrs.  McRoberts  &  Garnsey,  for  the  plaintiff  in  error. 

Mr.  C.  Blanchard,  State's  Attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  Will  county 
against  George  Chase  for  murder.  The  homicide  was  charged 
to  have  been  committed  on  the  eighteenth  day  of  April,  1864, 
on  one  Joseph  Clark. 

It  appeared  in  evidence  that,  at  the  time  of  the  killing,  Clark 
was  deputy  warden  in  the  penitentiary,  and  Taylor,  one  of  the 
guard,  went  to  the  hall  adjacent  to  the  kitchen  in  the  prison, 
and  took  therefrom  four  convicts,  of  whom  the  prisoner  was 
one,  and  locked  them  in  the  cell  house.  The  deceased  then 
unlocked  a  cupboard  containing  hand-cuffs,  the  guard  took  a 
pair,  and  went  to  the  cell  door  where  the  prisoner  was,  and 
told  the  prisoner  deceased  wanted  to  see  him.  The  prisoner 
stepped  out  and  asked  to  see  the  chaplain,  when  deceased 
replied,  the  chaplain  was  not  there.  Cue  prisoner  then  threw 
23 — 40th  III. 
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a  stone  which  struck  deceased  on  the  left  side  of  his  head. 
The  deceased  had  a  revolver.  The  prisoner  clenched  deceased, 
who  threw  his  pistol  from  him,  calling  to  the  guard  to  get  it. 
The  prisoner  got  the  revolver  first,  and  shot  at  deceased.  He 
fired  it  five  times.  Deceased  then  got  the  pistol  and  placing  it 
at  prisoner's  head,  fired.  Prisoner  threw  up  his  arms,  exclaim- 
ing "  you've  murdered  me."     The  guard  then  handcuffed  him. 

It  was  the  duty  of  deceased  to  attend  to  the  police  of  the 
T>riteOix. 

From  this  wound  on  the  head,  caused  by  the  stone,  Clark 
died  on  the  first  day  of  May,  following.  His  skull  was  frac- 
tured. The  stone  with  which  he  was  hit  would  weigh  about 
one  pound. 

There  was  an  attempt  to  prove  the  prisoner  insane. 

The  evidence  being  closed,  the  counsel  for  the  prisoner  asked 
this  instruction : 

"  The  people  must,  in  order  to  show  that  the  accused  was  a 
convict  at  the  time  of  the  occurrence,  produce  the  record  of 
conviction,  and  that  the  conviction  cannot  be  established  by 
parol  evidence." 

This  instruction  was  refused  and  exception  taken. 

The  jury  found  the  prisoner  guilty  as  charged,  whereupon 
a  motion  for  a  new  trial  was  entered  for  reasons  filed,  which 
the  court  refused. 

The  record  is  brought  here  by  writ  of  error,  and  the  following 
errors  are  assigned :  1.  The  court  erred  in  refusing  the  instruc- 
tion asked.  2.  In  refusing  a  new  trial  because  of  the  disquali- 
fication of  the  juror,  Francis  Nicholson,  he  being  over  the  age 
of  sixty  years.  3.  Because  Allen  A.  Angel,  one  of  the  jurors, 
left  the  jury  box  and  conversed  with  persons  inside  and  outside 
of  the  court-house  without  the  leave  of  the  court,  and  not  being 
in  the  charge  of  an  officer. 

The  last  error  assigned  was  abandoned  on  the  argument,  and 
reliance  mainly  placed  on  the  second,  that  of  the  supposed  dis- 
qualification of  the  juror. 

In  support  of  the  instruction,  the  refusal  of  which  is  the 
eiTOi  first  assigned,  counsel  for  the  prisoner  do  not  seem  to  be 
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impressed  by  the  fact,  that  the  deceased  was  not  exercising  or 
attempting  to  exercise  "  prison  discipline  "  over  the  prisoner. 
When  informed  by  deceased,  that  the  chaplain  was  not  there, 
he  was  struck  by  the  stone  which,  fracturing  the  skull,  caused 
his  death.  The  question  on  the  indictment  for  this  homicide, 
was  not,  the  legal  confinement  of  the  prisoner  in  the  peniten- 
tiary, but  it  was,  did  the  stone  thrown  by  the  prisoner  cause 
the  death,  and  was  the  act  done  feloniously,  willfully,  and 
with  malice  aforethought  ? 

We  are  at  a  loss  to  perceive  in  what  respect  the  fact  of  the 
prisoner  being  a  convict  could  bear  on  the  charge  in  the  indict- 
ment. It  is  undoubtedly  true,  as  urged  by  his  counsel,  had  his 
conviction  been  in  question,  it  could  not  be  established  by  parol. 
His  presence  in  the  penitentiary,  and  under  the  control  of  its 
officers,  was  a  fact  to  be  established  as  any  other  like  fact,  and 
the  presumption  would  obtain  that  he  was  there  as  a  convict. 
The  issue  was  not  as  to  the  legality  of  his  conviction,  but  it  was, 
did  he  do  the  homicide  charged,  and  under  what  circumstances  ? 
These  circumstances  are  open  to  the  usual  parol  proof,  and 
they  were  shown  to  have  been  that  the  prisoner  was  occupy- 
ing a  cell  in  the  penitentiary,  that  the  deceased  was  an  officer 
therein  charged  with  its  police,  and  that  being  present  there, 
without  having  interfered  in  any  manner  with  the  prisoner  he 
was  murderously  assaulted  and  wounded  by  him,  and  from 
which  wound  he  died.  In  no  aspect  in  which  we  can  regard 
the  case,  was  the  legality  of  the  confinement  of  the  prisoner 
in  the  penitentiary  a  feature  in  it.  The  instruction  on  this 
head  was  properly  refused. 

The  objection  chiefly  relied  on  by  the  prisoner's  counsel  *s 
that  relating  to  the  supposed  disqualification  of  Nicholson,  ono 
of  the  jurors. 

It  appears  Nicholson  was  an  alien,  which  fact  was  unknown 
to  the  prisoner  at  the  time  the  juror  was  sworn  on  the  panel. 

It  is  insisted  that  alienage  is  a  positive  disqualification,  and 
the  verdict  therefore  a  nullity. 

This  is  an  important  question,  and  one  which  we  have  fully 
considered  in  the  light  of  all  the  authorities  bearing  on  it. 
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Section  one  of  chapter  fifty-eight  provides,  that  "  all  free  white 
male  taxable  inhabitants  in  any  of  the  counties  of  this  State, 
being  natural  born  citizens  of  the  United  States,  or  naturalized 
according  to  the  Constitution  and  laws  of  the  United  States,  and 
of  this  State,  between  the  ages  of  twenty-one  and  sixty  years, 
not  being  judges  of  the  Supreme  or  Circuit  Court,  county  com- 
missioners, judges  of  probate,  clerks  of  the  Circuit  or  County 
Commissioners'  Court,  sheriffs,  coroners,  postmasters,  licensed  - 
attorneys,  overseers  of  the  highways,  or  occupiers  of  mills, 
fences,  toll-bridges  or  turnpike  roads,  being  of  sound  mind  and 
discretion,  and  not  subject  to  any  bodily  infirmity  amounting 
to  a  disability,  shall  be  considered  and  deemed  competent  per- 
sons (except  in  cases  where  legal  disabilities  may  be  imposed 
for  the  commission  of  some  criminal  offense,)  to  serve  on  all 
grand  and  petit  juries  in  and  for  the  bodies  of  their  counties 
respectively."  (Scates'  Comp.  679.)  It  was  held  by  this  court, 
in  the  case  of  Guykowski  v.  The  People,  1  Scam.  476,  that 
under  this  statute,  an  alien  was  not  qualified  to  serve  as  a  juror 
in  any  case,  that  alienage  was  not  a  mere  personal  exemption 
from  jury  service  which  an  individual  might  claim,  but  an 
entire  exclusion  from  such  service,  in  short,  that  an  alien  was  not 
capable,  in  law,  of  discharging  the  functions  of  a  juror  (p.  481). 

In  the  case  of  Greenup  v.  Stoker,  3  Gilm.  202,  the  decision 
in  Gujkowski's  case  was  reviewed  by  this  court,  and  the  court 
"  reluctantly  concluded  that  it  was  not  indispensable  to  hold 
that  it  was  not  law,"  but  felt  called  upon  by  a  sense  of  justice 
and  propriety,  to  limit  the  rule  to  capital  cases  (p.  221). 

The  decision  in  G-uykowski's  case,  was  placed  upon  the 
ground,  that,  in  a  capital  case,  the  accused  stands  on  all  his 
rights,  and  waives  nothing  which  is  irregular  (p.  481). 

As  explained  in  the  case  of  The  People  v.  Scates,  3  Scam. 
351,  this  means  nothing  more  than  that  a  prisoner,  in  a  capital 
case,  is  not  to  be  presumed  to  waive  any  of  his  rights,  but  he 
may,  by  express  consent,  admit  them  all  away. 

In  Davis  v.  The  People,  19  111.  74,  it  was  held,  that  being 
over  sixty  years  of  age  did  not  render  a  juror  incompetent,  and 
this  was  a  capital  case.     The  fact  that  the  juror  was  over  sixty 
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years  of  age,  was  known  to  the  prisoner  when  the  juror  was 
sworn,  and  he  was  accepted  by  the  prisoner.  This  court  said, 
age  was  not  a  disqualification,  but  an  exemption. 

The  statute,  as  we  read  it,  imposes  the  duty  on  all  the  tax- 
able inhabitants  of  a  county  to  serve  on  juries,  excepting  only 
aliens,  minors,  persons  over  sixty  years  of  age,  judges  and 
others  particularly  specified  in  the  act.  These  persons  cannot 
be  compelled  to  serve  on  juries :  when  summoned  for  that 
purpose,  they,  and  each  of  them,  can  claim  they  are  excused 
by  law  from  the  service,  and  no  person  can  compel  them  to 
serve.  This  is  the  doctrine  of  Davis'  case,  and  it  seems  to  us 
the  most  reasonable.  It  is  admitted  by  the  counsel  for  the 
prisoner  that  age  and  alienage  are  in  the  same  category ;  this 
being  so,  the  age  of  sixty  years  not  operating  as  a  disqualifica- 
tion, so  neither  can  alienage.  It  is  said,  however,  that  the 
defendant  in  that  case  knew  of  the  disqualification,  and  accepted 
the  juror  with  that  knowledge.  But  such  knowledge  could 
not  alter  the  case.  The  juror  was  disqualified  by  age,  or  he 
was  not  disqualified.  The  knowledge  of  the  fact  did  not  render 
him  a  competent  juror,  if  the  view  of  the  prisoner's  counsel 
is  correct.  In  the  case  before  us,  this  knowledge  might  have 
been  obtained  by  the  prisoner,  by  the  exercise  of  reasonable  and 
proper  diligence,  which  it  was  his  duty  to  have  exercised.  In 
such  a  population  as  ours,  made  up  of  people  of  all  nation- 
alities, and  who  are  taxable,  it  is  to  be  expected  the  County 
Court,  in  selecting  the  jurors  from  the  list  of  taxable  inhabitants, 
will  put  upon  it  aliens,  persons  not  naturalized,  and  if  they  do 
aot  claim  their  exemption  we  see  no  reason  why  they  should 
not  serve  as  jurors.  So  with  those  under  or  over  age.  Their 
names  are  on  the  list  of  taxable  inhabitants  from  whom  the 
jurors  must  be  selected.  Prima  facie,  they  are  qualified 
jurors.  If  not  so,  the  fact  can  be  ascertained  before  they  are 
sworn,  and  if  they  do  not  excuse  themselves,  then  we  think  it 
would  be  ground  of  challenge,  and  nothing  more.  We  think 
it  is  going  too  far  to  say  that  a  verdict  rendered  by  a  jury,  one 
or  more  members  of  which  could  not  be  compelled,  by  law,  to 
serve  as  jurors,  is   null  and  void.     Such  is  the  doctrjne   of 
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Guykowski's  case,  and  it  has  not  been  satisfactory  to  the  pro- 
fession. The  better  doctrine,  in  our  judgment,  is,  that  if, 
upon  examination  of  a  juror  called  to  be  sworn,  it  shall  appear 
he  is  an  alien,  or  over  age,  or  otherwise  exempt,  either  party 
may  challenge  him  for  cause.  Failing  to  do  that,  a  verdict, 
rendered  by  him  should  not  be  considered  a  nullity. 

It  is  the  duty  of  parties  to  ascertain,  by  proper  examination, 
the  competency  of  jurors.  If  this  be  neglected,  the  verdict 
ought  not  to  be  disturbed  on  account  of  an  alleged  incom- 
petency of  the  character  we  are  considering. 

An  attempt  was  made  in  this  case,  to  excuse  the  prisoner  on 
the  plea  of  insanity,  but  the  proof  on  that  point  was  wholly 
insufficient  to  raise  a  well  founded  doubt  in  the  minds  of  the 

We  have  before,  in  the  case  of  Hojpps  v.  The  People,  31  111. 
385,  given  our  views  somewhat  at  length  on  this  defense,  which 
seem  not  to  have  been  clearly  understood,  for  the  reason  perhaps, 
they  were  not  clearly  expressed.  What  we  designed  to  say  in 
that  case,  was  simply  this,  that  sanity  is  an  ingredient  in  crime 
as  essential  as  the  overt  act,  and  if  sanity  is  wanting  there  can 
be  no  crime,  and  if  the  jury  entertain  a  reasonable  doubt  on 
the  question  of  sanity,  the  prisoner  is  entitled  to  the  benefit 
of  the  doubt.  We  wish  to  be  understood  as  saying,  as  in  that 
case,  that  the  burden  of  proof  is  on  the  prosecution  to  prove 
guilt  beyond  a  reasonable  doubt,  whatever  the  defense  may  be. 
If  insanity  is  relied  on  and  evidence  given  tending  to  estab- 
lish that  unfortunate  condition  of  mind,  and  a  reasonable,  well 
founded  doubt  is  thereby  raised  of  the  sanity  of  the  accused, 
every  principle  of  justice  and  humanity  demand  that  the 
accused  shall  have  the  benefit  of  the  doubt. 

We  do  not  desire  to  be  understood  as  holding  the  prosecution 
to  the  proof  of  sanity  in  any  case,  but  we  do  hold,  where  evi- 
dence of  insanity  has  been  introduced  by  the  accused,  and  a 
reasonable  doubt  of  his  sanity  is  thereby  created,  the  accused 
cannot  be  convicted  of  the  crime  charged.  We  deemed  it 
necessary  to  say  this  much  in  explanation  of  the  ruling  in  the 
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case  of  Hopps,  as  some  expressions  used  therein  may  have  a 
tendency  to  mislead. 

In  this  record  we  perceive  no  error,  and  must  therefore 
iffirm  the  judgment  of  the  Circuit  Court. 

Judgment  affirmed. 


J   Lewis  Lee  et  al. 

v. 

Edward  Mendel. 

1.  Pleading  and  evidence — of  the  state  of  the  pleadings  under  which  m 
instrument  signed  by  the  initial  of  the  christian  name  is  admissible.  When  a 
defendant  who  is  sued  as  the  maker  of  a  written  instrument,  does  not  file  a 
plea  denying  its  execution  under  oath,  and  on  the  trial  the  contract  described 
in  the  declaration  is  offered  in  evidence,  with  the  christian  name  of  the  defend- 
ant signed  only  by  its  initial  letter,  it  is  admissible  even  without  an  averment 
in  the  declaration  that  the  defendant  signed  by  the  initial  letter  of  his  name. 

2.  In  such  a  case  there  is  no  variance  between  the  instrument  offered  in 
evidence  and  the  declaration  unless  the  declaration  contains  descriptive  aver- 
ments. 

3.  Presumption  in  such  case.  In  such  a  state  of  case,  the  court  may  pre- 
sume the  initial  letter  is  an  abbreviation  of  the  defendant's  christian  name, 
because  by  his  pleading  he  admits  the  execution  of  the  contract. 

4.  Presumption  where  the  name  is  different.  If  the  instrument  offered  in 
evidence  bears  a  really  different  name,  as  that  of  John  instead  of  William,  of 
course  no  such  presumption  could  be  indulged. 

5.  Flling  a  copy  of  the  instrument  sued  on  with  the  declaration — what  con- 
stitutes such  copy.  Where  a  party  is  sued  as  a  guarantor  of  a  promissory  note, 
and  a  copy  of  the  note  is  filed,  with  the  name  of  the  defendant  as  indorser,  this 
is  a  sufficient  copy  of  the  instrument  sued  on. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Edward  Mendel  against  J.  Lewis  Lee  and  Charles  W.  Clay- 
ton, upon  an  alleged  guaranty  of  the  folio wiog  womiscory 
note : 


350  Lee  et  al.  v.  Mendel.  .       [April  T., 

Statement  of  the  case. 

"  $2,667.47. 

"  Chicago,  January  2,  1862. 
"  Six  months  after  date  I  promise  to  pay  to  Edward  Mendel 
or  bearer  twenty-six  hundred,  sixty-seven  47-100  dollars,  for 
value  received,  with  interest  at  six  per  cent. 

"(Signed)  P.  B.  ROBEKTS." 

Upon  the  back  of  this  note,  appears: 

"  J.  Lewis  Lee, 
"0.  W.  Clayton. 

The  declaration  contained  four  counts,  all  substantially  alleg- 
ing that  the  defendants  guarantied  the  note  by  writing  their 
names  on  the  back  thereof  before  its  delivery  to  the  payee ;  but 
there  was  no  averment  that  the  guaranty  declared  on  was  made 
by  the  defendant  Clayton  by  the  name  and  style  of  "  C.  W. 
Clayton."  The  declaration  also  contained  the  common  counts. 
A  copy  of  the  note,  with  the  names  of  the  defendants  written 
thereon,  in  the  form  above  given,  was  filed  with  the  declaration. 

The  defendants  asked  a  rule  upon  the  plaintiff  to  file  a  copy 
of  the  contract  of  guaranty  sued  upon,  which  the  court  refused, 
and  exception  was  taken. 

The  cause  proceeded  to  trial  on  the  general  issue,  when  the 
note  was  presented,  with  the  following  guaranty  written  over 
the  names  of  the  defendants:  "We  guaranty  the  payment 
of  the  within  note  at  maturity." 

This  evidence  was  objected  to  by  the  defendants,  upon  the 
alleged  ground  that  there  was  no  averment  in  the  declaration 
under  which  an  instrument  signed  by  the  name  of  "  C.  W. 
Clayton"  could  be  given  in  evidence.  The  court  overruled 
the  objection,  and  the  defendants  excepted.  There  was  a  find- 
ing and  judgment  for  the  plaintiff.  The  cause  is  brought  to 
this  court  by  the  defendants  by  appeal,  who  allege :  First,  the 
court  erred  in  overruling  the  motion  of  the  defendants  for  a 
copy  of  the  contract  of  guaranty  sued  on,  and  second,  in  admit- 
ting improper  and  incompetent  testimony  for  the  plaintiff, 
againsA  the  objections  of  the  defendants. 
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Messrs.  Bonnet  &  Griggs,  for  the  appellants. 

Mr.  William  A.  Porter,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

When  a  defendant  who  is  sued  as  the  maker  of  a  written 
contract,  does  not  file  a  plea  denying  its  execution  under  oath, 
and  on  the  trial  the  contract  described  in  the  declaration  is 
offered  in  evidence,  with  the  christian  name  of  the  defendant, 
signed  only  by  its  initial  letter,  it  is  admissible  even  without 
an  averment  in  the  declaration  that  the  defendant  signed  by 
the  initial  of  his  christian  name.  In  such  a  case  there  is  no 
variance  between  the  instrument  offered  in  evidence  and  the 
declaration  unless  the  declaration  contains  descriptive  aver- 
ments. Speer  v.  Craig,  22  111.  433;  Pichney  v.  Pulsifer,  4 
Gilm.  79 ;  Greatkouse  v.  Kipp,  3  Scam.  371.  This  rule  does 
not  conflict  with  the  case  of  Hives  v.  Marrs,  25  111.  316,  where 
the  averment  was  of  a  descriptive  character,  nor  with  the  case 
of  Ilurd  v.  Curtis,  18  111.  1S8,  where  there  was  a  variance  in 
the  surname.  But  when  the  mitial  letter  of  the  christian  name 
is  used,  as  is  so  common  among  all  classes,  the  latter  is  not  to 
be  regarded  as  a  variance,  that  is,  as  another  name,  or  the  name 
of  another  person,  but  simply  as  an  abbreviation  of  the  full 
name  of  the  defendant,  and  the  court  may  presume  it  to  be  such 
abbreviation,  because  the  defendant  by  his  pleading  has  admit- 
ted the  execution  of  the  contract.  If  the  instrument  offered  in 
evidence  bears  a  really  different  name,  as  that  of  John  instead 
of  William,  of  course  no  such  presumption  can  be  indulged. 

It  is  also  objected  in  this  case,  that  a  copy  of  the  instrument 
sued  on  was  not  filed  with  the  declaration.  The  defendants 
were  sued  as  the  guarantors  of  a  note,  and  the  declaration 
averred  that  they  guarantied  it  by  writing  their  names  on  the 
back  thereof  before  its  delivery  and  acceptance.  Appended  to 
the  declaration  was  a  copy  of  the  note  with  the  names  of  the 
defendants  as  indorsers.  This  was  a  sufficient  copy  of  the 
instrumen4"  -- ;cd  on.     The  blank  over  their  names  could  be 
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filled  up  at  the  trial.  Their  legal  liability  arose  from  the 
mere  placing  of  their  names  on  the  back  of  the  note  before 
its  delivery. 

Judgment  affirmed. 


Asa  B.  Israel 

v. 
Peter  Redding. 

1.  Stamp  kCT—for  what  purposes  of  evidence  an  unstamped  instrument  may 
be  used.  Even  if  a  note  is  not  admissible  in  evidence  per  se,  by  reason  of  its 
not  being  stamped,  yet,  where  suit  is  brought  upon  the  original  consideration 
for  which  the  note  was  given,  the  note  may  be  admitted  for  the  purpose  of 
explaining  the  testimony  of  a  witness,  in  reference  to  the  date  of  a  settlement 
between  the  parties  and  the  amount  found  due,  although  it  bears  no  stamp. 

2.  And  when  a  note  is  received  for  such  a  purpose,  it  must  be  taken  as  a 
whole,  and  as  well  for  one  party  as  the  other. 

3.  Evidence  to  authorize  a  recovery  of  a  debt  when  the  contract  provides  a 
specific  means  of  payment.  Where  an  action  is  brought  upon  the  original 
consideration  for  which  a  note  was  given,  and  it  appears  that  the  note  provided 
as  a  means  of  payment,  that  the  plaintiff  was  to  retain  the  amount  out  of  the 
proceeds  of  the  sales  of  certain  property  to  be  made  by  him,  he  cannot  recover 
until  he  proves  that  the  funds  are  not  in  his  hands,  or  that  there  has  been  a 
breach  of  that  provision  of  the  note. 

Writ  of  Error  to  the  Circuit  Court  of  Marshall  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  Circuit 
Court  of  Woodford  county,  by  Peter  C.  Redding  against  Asa 
B.  Isie.el.  The  cause  was  afterward  removed  into  the  Circuit 
Court  of  Marshall  county,  upon  change  of  venue. 

The  declaration  contained  several  special  counts  upon  the  fol- 
lowing instrument : 

"  $645.25.  Due  P.  C.  Redding  six  hundred  and  forty-five 
dollars  and  twenty-five  cents  ($645.25),  on  settlement  this  7th 
day  of  November,  1863,  to  be  paid  out  of  the  proceeds  of  sales 
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of  territory  sold  by  Redding  &  Johnson,  to  be  paid  as  follows : 
retaining  one-half  of  proceeds  due  Israel  until  the  said  amount 
is  liquidated.  A.  E.  ISRAEL." 

The  common  counts  were  also  added. 

On  the  trial  the  plaintiff  offered  the  due-bill  in  evidence,  to 
which  the  defendant  objected  because  there  was  no  revenue 
stamp  upon  it.     The  court  sustained  the  objection. 

The  plaintiff  then  offered  to  read  in  evidence  of  the  deposi- 
tion of  N.  A.  Johnson  certain  interrogatories  and  answers,  to 
the  reading  of  which  the  defendant  below  objected,  for  the  rea- 
sons that  the  same  were  incompetent  and  irrelevant ;  but  the 
court  overruled  the  defendant's  objection,  and  allowed  the  inter- 
rogatories and  answers  to  be  read,  which  are  substantially  as 
follows : 

Int.  5.  Witness  is  asked  to  look  at  note  shown  him,  and  state 
in  whose  handwriting  the  body  of  said  note  is,  and  by  whom 
it  is  signed,  and  hand  it  to  the  party  taking  the  deposition,  and 
have  it  attached  to  the  deposition,  to  be  marked  and  referred  to 
as  an  exhibit. 

Ans.  I  have  looked  at  the  note ;  it  is  in  my  handwriting, 
and  is  signed  by  A.  B.  Israel.  I  hand  it  to  the  person  taking 
my  deposition,  to  be  marked  A.  and  attached  thereto  as  evi- 
dence. 

Int.  6.  Who  requested  you  to  write  said  note  ?  when  was  the 
same  written  ?  and  who  was  present  at  the  time  ? 

Ans.  Both  plaintiff  and  defendant  requested  me  to  write 
it.  It  was  written  when  dated.  Plaintiff,  defendant  and  my- 
self were  all  I  remember  of  being  present. 

Int.  7.  State  the  consideration  for  which  said  note  was  given. 

Ans.  It  was  part  for  the  services  rendered  by  plaintiff  for 
defendant,  and  paii,  for  property  furnished  by  plaintiff  to 
defendant. 

Int.  8.  State  if  you  know  of  any  settlement  between  the 
plaintiff  and  defendant  about  the  time  said  note  was  given  ;  if 
so,  state  fully  all  you  know  about  said  settlement. 
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Ans.  There  was  a  settlement  between  them  about  the  time 
said  note  was  given  for  balance  owed  by  defendant  to  plaintiff. 
There  was  horse  trade  and  real  estate  connected  with  said  set- 
tlement ;  but  how  they  figured  in  said  settlement,  I  do  not 
know. 

Int.  12.  State  if  there  was  any  settlement  between  plaintiff 
and  defendant  about  the  time  said  note  was  given ;  and,  if  so> 
if  any  thing  was  found  due  from  defendant  to  plaintiff,  and  the 
amount. 

Ans.  There  was  such  settlement  at  the  time  the  attached 
note  was  given,  and  the  amount  due  from  defendant  to  plaintiff 
was  the  amount  said  note  was  given  for. 

Int.  14.  State  what  arrangement  was  entered  into  between 
defendant  and  yourself  about  the  sale  of  maps  and  territory. 

Ans.  I  was  to  take  sole  control  of  the  sale  of  all  his  ter- 
ritory and  maps,  as  general  agent  for  defendant ;  but  the  said 
arrangement  was  never  consummated. 

Which  being  read,  the  defendant  excepted  to  the  ruling  of 
the  court  in  allowing  said  evidence. 

The  plaintiff  then  offered  to  read  in  evidence  the  due-bill 
before  mentioned,  which  was  attached  to  said  deposition  as  an 
exhibit,  and  referred  to  by  the  witness,  to  explain  his  testimony, 
and  the  defendant  objected ;  but  the  court  overruled  the  objec- 
tion, and  admitted  the  exhibit  as  a  memorandum  to  explain 
the  testimony  of  the  witness. 

This  was  all  the  evidence  offered  by  the  plaintiff. 

The  defendant  then  read  in  evidence  another  portion  of  the 
deposition  of  the  witness  Johnson,  in  which  he  testified:  I 
am  acquainted  with  some  matters  connected  with  the  subject- 
matter  in  controversy;  the  plaintiff  and  I  did  not  sell  any 
territory  for  the  defendant  after  the  date  of  the  settlement 
between  them,  and  the  note.  There  was  a  demand  by  the 
plaintiff  of  defendant  of  a  new  note,  wituyai*  conditions,  which 
the  latter  refused  to  give. 

The  defendant  also  read  the  deposition  of  A.  M.  Myers^ 
who  testified :  Defendant  has  been  engaged  in  selling  maps, 
called  Israel's  maps,  and  county  and  State  rights  to  sell  the 
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same.  I  have  seen  a  note,  which  I  was  informed,  bj  both 
parties,  was  the  result  of  a  settlement.  I  was  instructed  to 
make  a  deed  to  plaintiff  from  Israel,  for  the  county  of  Kankakee. 

The  defendant  then  offered  to  read  the  exhibit,  signed  by 
A.  B.  Israel,  to  the  court,  as  a  memorandum  of  the  settlement 
between  the  parties,  and  to  show  how,  when  and  out  of  what 
funds  the  account  stated  and  money  found  due  is  payable.  To 
the  reading  of  which  the  plaintiff  objected,  on  the  ground  that 
the  same  is  void  for  want  of  a  revenue  stamp,  under  the  act 
of  congress ;  and  the  court  sustained  the  objection,  it  appear- 
ing that  the  same  was  not  stamped,  and  refused  to  allow  said 
memorandum  to  be  given  in  evidence.  And  defendant  excepted 
to  the  ruling  of  the  court  in  refusing  to  allow  said  exhibit  to 
be  read. 

This  was  all  the  evidence  in  the  cause. 

The  court  found  the  issues  for  the  plaintiff,  and  after  over- 
ruling motions  for  a  new  trial  and  in  arrest  of  judgment, 
rendered  a  judgment  in  pursuance  of  the  finding. 

The  defendant  thereupon  sued  out  this  writ  of  error.  The 
questions  arising  under  the  assignment  of  errors  are,  whether 
the  due-bill,  in  the  absence  of  a  stamp,  was  admissible  for  the 
purpose  of  explaining  the  testimony  of  the  witness,  Johnson ; 
and  if  admitted  for  that  purpose,  whether  it  was  evidence  for 
the  defendant  to  show  in  what  manner  the  debt  was  to  be 
paid. 

Messrs.  Burns  &  Cummins  and  Mr.  A.  E.  Stevenson,  for  the 
plaintiff  in  error. 

Messrs.  Ingersolls  &  Puterbaugh,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  brought  by  Peter  C.  Red- 
ding, in  the  Woodford  Circuit  Court,  against  Asa  B.  Israel. 
The  venue  was  afterward  changed  to  Marshall  county,  where 
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a  trial  was  held  at  the  January  Term,  1866,  and  plaintiff 
recovered  a  judgment  for  $663.24  and  costs,  to  reverse  which 
the  cause  is  brought  to  this  court,  on  error. 

It  is  insisted,  that  the  written  instrument  upon  which  the 
suit  was  brought,  and  described  in  the  first  and  second  counts 
of  the  declaration,  was  improperly  admitted  in  evidence,  because 
it  was  not  stamped  as  required  by  the  internal  revenue  law. 
On  the  other  side,  it  is  urged  that  it  was,  and  that  it  was  neither 
used  nor  admitted  as  evidence;  that  it  was  only  referred  to 
as  a  memorandum  and  exhibit  to  a  deposition,  and  that  the 
recovery  was  had  on  the  original  consideration  under  the  com- 
mon counts,  as  proved  by  Johnson ;  that  the  court  below  only 
referred  to  the  instrument  to  ascertain  the  date  and  amount 
found  due  on  the  settlement  proved  by  Johnson  ;  that  for  such 
a  purpose  a  stamp  was  not  necessary. 

Johnson  testified,  that  when  the  due-bill  was  given  a  settle- 
ment was  had  between  the  parties,  on  account  of  services  by 
defendant  in  error,  rendered  for  plaintiff  in  error,  and  a  .and 
transaction  and  a  horse  trade.  That  there  was  then  found  to 
be  due  to  the  defendant  in  error  the  sum  named  in  the  due- 
bill.  This  witness  however  failed  to  state  the  sum.  To  explain 
his  deposition,  defendant  in  error  offered  to  read  the  due-bill, 
and  plaintiff  in  error  objected,  but  did  not  specify  the  want  of 
a  stamp  as  a  ground  for  excluding  it,  but  the  court  permil  ted 
it  to  be  read  for  that  purpose. 

In  the  case  of  Jacob  v.  Lindsay,  1  East,  460,  it  was  held,  that 
an  account  receipted,  but  not  stamped,  although  it  could  not 
be  read  in  evidence  per  se,  yet  it  was  competent  for  the  plaint- 
iff to  prove,  that,  upon  the  calling  over  the  various  articles  to 
the  defendant,  he  admitted  that  he  had  received  them  ;  and  the 
witness  might  refer  to  the  account  to  refresh  his  memory. 
Again,  in  the  case  of  The  King  v.  The  Inhabitants  of  Pendelton, 
15  East,  449,  it  was  held,  that  while  unstamped  articles  of 
agreement  could  not  be  read  in  evidence,  the  court  might  look 
at  them  to  ascertain  when  the  time  of  service  of  one  of  the 
parties  ceased,  so  as  to  enable  them  to  determine  their  course 
in  receiving  oral  evidence  of  a  parol  agreement  for  service  at 
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wages,  after  the  apprenticeship  had  ceased.  To  the  same  pur- 
port is  the  case  of  Maugham  v.  Hubbard,  8  Barn.  &  Oressw. 
14:.  And  the  same  rule  is  announced  in  Greenleaf's  Ev. 
§  436.  And  this  seems  to  be  the  well  settled  doctrine  of  the 
courts.  We  are  therefore  unable  to  say  that  the  court  erred 
in  permitting  it  to  be  read  for  that  purpose. 

Even  if  it  could  not  have  been  read  as  evidence  to  prove  the 
contract,  it  was  admissible  for  the  purpose  that  it  was  read. 
We  do  not  deem  it  necessary  to  determine  whether  the  general 
government  has  the  power  to  prevent  such  a  contract  from 
being  used  in  evidence  under  State  laws,  as  it  was  admissible 
either  with  or  without  a  stamp  for  the  purpose  for  which  it  was 
used.  But  when  it  was  thus  admitted  to  explain  Johnson's 
deposition,  it  showed  another  thing,  and  that  was,  that  the 
money  found  to  be  due  was  to  be  paid  in  a  particular  manner. 
It  provided  that  the  money  should  be  paid  out  of  the  proceeds 
of  sales  of  territory,  sold  by  one  Johnson  and  defendant  in 
error,  by  retaining  the  half  due  defendant  in  error,  until  the 
note  should  be  paid.  When  this  instrument  was  received  in 
evidence  to  explain  the  deposition,  it  had  to  be  taken  as  a 
whole,  and  as  well  for  one  party  as  the  other.  There  is  no 
evidence  in  the  record  to  show  that  the  note  was  not  paid  in 
the  mode  specified  on  its  face.  From  this  language  it  is  reason- 
able to  infer,  that  defendant  in  error  Johnson,  or  some  other 
person,  had  control  of  indebtedness  already  made,  or  that  they 
were  to  make  sales,  from  which  the  money  was  to  be  paid.  It 
provides  that  the  money  is  to  be  paid  by  retaining  the  half  due 
plaintiff  in  error.  We  think  this  clearly  implies  that  defend- 
ant in  error  had  the  control  of  the  funds,  or  at  least  was  to  have 
their  control,  necessary  for  its  payment.  Had  these  funds  been 
in  the  hands  of  any  other  person  the  payee  could  not  have 
retained  them.  Until  he  proved  that  the  funds  were  not  in 
his  hands,  or  that  there  had  been  a  breach  of  that  provision 
of  the  note,  he  could  not  recover. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversal. 
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Joseph  McPherson,  impleaded,  etc., 

v. 

John  H.  Gale. 

1.  Tender  of  property  sold — what  is  sufficient.  On  the  sale  of  a  quantity 
of  grain  in  the  city  of  Chicago,  where  traffic  in  that  article  is  carried  on  so 
largely,  the  court  are  inclined  to  hold,  that  an  actual  tender  of  "  warehouse" 
receipts"  by  the  vendor,  unless  the  purchaser  should  insist  on  seeing  the 
grain,  would  be  a  good  tender  of  the  grain. 

2.  But  a  mere  readiness  on  the  part  of  the  vendor  to  deliver  warehouse 
receipts,  and  in  the  absence  of  the  purchaser,  and  without  proof  that  he  had 
control  of  the  grain,  would  not  be  a  tender. 

3.  Delivery  of  ponderous  articles — where  no  place  of  delivery  is  specified. 
On  a  contract  of  sale  of  ponderous  and  bulky  articles,  such  as  five  thousand 
bushels  of  oats,  a  mere  offer  to  deliver,  by  transferring  warehouse  receipts  for 
the  same,  is  a  sufficient  performance  on  the  part  of  the  vendor,  if  not  objected 
to  by  the  purchaser. 

Appeal  from  the  Superior,  Court  of  Chicago ;  the  Ron.  John 
A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below, 
by  John  II.  Gale  against  Joseph  McPherson  and  Elias  B. 
Stiles.  The  declaration  contained  two  special  counts  upon  a 
contract  made  about  the  25th  of  February,  1865,  for  the  sale 
by  the  plaintiff  to  the  defendants,  of  five  thousand  bushels  of 
No.  1  oats,  at  sixty-one  and  one-quarter  cents  per  bushel,  to  be 
delivered  at  buyers'  option  on  any  day  in  March,  1865,  that 
they  might  call  for  the  same,  to  be  paid  for  on  delivery  ;  with 
an  averment  of  a  tender  of  the  oats  on  the  31st  day  of  March, 
1865 ;  the  breach  alleged,  was,  that  the  defendants  would  not 
receive  the  oats  and  pay  for  them. 

The  common  counts  were  added.  The  defendants  pleaded  the 
general  issue. 

The  only  question  considered  by  the  court,  arises  upon  the 
first  instruction  given  for  the  plaintiff,  which  will  be  found  set 
fcrti?  in  full  in  the  opinion  of  the  court. 
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The  jury  returned  a  verdict  for  the  plaintiff  for  $1,000.  A 
new  trial  was  refused,  and  a  judgment  entered  upon  the 
verdict. 

The  defendant  McPherson  brings  the  cause  to  this  court 
by  appeal. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellant. 

Messrs.  Miller,  Van  Arman  &  Lewis,  for  the  appellee 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Various  questions  have  been  raised  on  this  record,  and  argued 
elaborately,  but  to  us,  the  whole  case  seems  to  turn  upon  the 
propriety  of  the  first  instruction  given  for  the  plaintiff. 

That  instruction  is  as  follows : 

"  If  the  jury  shall  find  from  the  evidence  that,  on  or  about 
the  24th  day  of  February,  1865,  the  plaintiff  agreed  with  the 
defendants  to  sell,  and  the  defendants,  by  their  agent,  agreed 
to  purchase  of  plaintiff  5,000  bushels  of  oats,  to  be  delivered, 
at  defendant's  option,  during  the  month  of  March  following, 
and  that  defendant  failed,  during  the  whole  of  said  month  of 
March,  to  call  for  or  demand,  said  oats  ;  and  on  the  31st  day 
of  said  March,  plaintiff,  either  personally,  or  by  his  agent,  went 
to  the  office  of  defendants'  agent,  with  warehouse  receipts  in 
his  possession,  for  5,000  bushels  of  oats,  of  the  description 
contracted  for,  intending  and  prepared  to  deliver  said  receipts 
on  said  contract,  and  was  prevented  from  so  doing,  by  the 
absence  of  said  agent  from  his  office,  such  contract  is  a  valid 
contract  in  law,  and  such  facts  are  sufficient  to  excuse  an 
actual  tender,  and  entitles  the  plaintiff  to  recover." 

By  this  instruction  the  jury  were  told  that  the  mere  readi- 
ness to  deliver  warehouse  receipts,  at  the  office  of  the  vendee, 
and  in  his  absence,  was  sufficient.  As  matter  of  proof,  merely, 
we  would  be  inclined  to  hold  that  the  actual  tender  of  such 
receipts,  unless  the  vendee  should  insist  at  the  time  of  the 
tender,  upon  seeing  the  grain,  would  be  a  good  tender  of  the 
grain.  But  the  mere  readiness  to  deliver  u  warehouse  receipts," 
24  —40th  III. 
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at  the  office  of  the  vendee,  in  his  absence,  is  not  sufficient, 
without  showing  that  the  plaintiff  really  had  the  grain  in 
store  called  for  by  the  receipts.  So  far  as  this  instruction  goes, 
the  receipts  may  have  been  issued  by  a  bankrupt  warehouse- 
man, or  the  grain  specified  in  them  subject  to  heavy  charges. 
The  instruction  was,  therefore,  too  broad,  and  should  have 
been  qualified.     It  was  error  to  give  it  without  qualification. 

It  is  argued  by  the  appellee,  that  there  was  no  necessity  on 
his  part  to  make  any  tender  to  entitle  him  to  recover,  yet  it  is 
an  averment  in  his  declaration  that  he  did  tender  the  oats,  on 
the  31st  day  of  March,  and  the  breach  is,  appellant  would  not 
receive  them.  He  proves  the  tender  in  the  mode  specified  in 
the  first  instruction,  and  in  no  other  way,  and  that  being  an 
insufficient  tender,  the  averment  in  the  declaration  is  not- 
supported. 

Much  has  been  said  about  the  kind  of  tender  in  such  cases. 
We  are  inclined  to  hold,  where  traffic  in  grain  is  carried  on  so 
largely  as  it  is  in  the  city  of  Chicago,  making  it  the  most 
important  grain  market  in  the  world,  that  an  actual  tender  of 
"warehouse  receipts,"  unless  the  purchaser  should  insist  on 
seeing  the  grain,  would  be  a  good  tender  of  the  grain,  but  a 
mere  readiness  to  deliver  warehouse  receipts,  and.in  the  absence 
of  the  purchaser,  and  without  proof  he  had  control  of  the  grain, 
would  not  be  a  tender.  A  party  selling  50,000  bushels  of 
wheat,  or  other  grain,  in  a  large  parcel,  cannot  be  expected 
to  employ  all  the  wagons  and  drays  in  the  city,  on  which  to 
transport  the  grain  to  the  residence  of  the  purchaser  for  the 
purpose  of  a  tender.  That  kind  of  business  is  not  transacted 
in  that  way.  The  actual  tender  of  warehouse  receipts  issued 
by  a  responsible  party,  would,  if  not  objected  to,  be  a  perform- 
ance of  such  a  contract.  We  believe  the  rule  to  le,  where 
no  place  is  fixed  upon  for  the  delivery  of  ponderous  and 
bulky  articles,  such  as  5,000  bushels  of  oats,  a  mere  offer  to 
deliver,  by  transferring  such  warehouse  receipts,  is  a  sufficient 
performance,  if  not  objected  to,  on  the  part  of  the  vendor. 
We  do  not  see  how  such  business  could  be  successfully  con- 
ducted in  any  other  mode. 
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We  perceive  no  other  error  in  the  record  than  the  one  we 
have  discussed ;  and,  for  this  error,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  McPherson,  impleaded,  etc., 

v. 

Robert  H.  Parks. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon.  Johu 
A.  Jameson,  Judge,  presiding. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellant. 

Messrs.  Miller,  Tan  Arman  &  Lewis,  for  the  appellee. 

Mr.  Justice  Breese  :  This  case  is,  in  all  important  respects, 
the  same  as  the  preceding  case,  except  that  the  sale  was  of 
10,000  bushels  of  oats. 

The  same  instruction  was  given  on  behalf  of  the  plaintiff  as 
i  that  case,  and,  it  being  held  to  be  erroneous  as  there  given, 
it  is  equally  so  in  this  case,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


Joseph  McPherson,  impleaded,  etc., 

v. 

Charles  M.  L.  Walker. 

1.  Tender  of  property  sold — when  not  necessary.  On  a  contract  of  sale  of 
a  quantity  of  oats,  to  be  delivered  at  the  buyer's  option  within  a  certain  speci 
fied  time,  if  prior  to  th*»  expiration  of  that  time  the  purchaser  informs  the 
seller  that  he  will  not  accept  the  oats  within  such  time,  that  is  a  waiver  of 
the  necessity  of  a  tender  of  the  oats  by  the  seller. 
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2.  The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this,  of  itself,  is  no  breach  of  the 
contract ;  but,  if  his  declaration  be  not  withdrawn  when  the  time  arrives  for 
the  act  to  be  done,  it  constitutes  a  sufficient  excuse  for  the  default  of  the  other 
party. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon.  John 

A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  Charles  M.  L.  Walker  against  Joseph  McPherson  and  Elias 

B.  Stiles.     The  ground  of  the  action  is  in  all  respects  similar 
to  that  alleged  in  the  case  of  McPherson  v.  Gale,  ante,  p.  368. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  McPherson  appealed.  The  opinion  of  the 
court  contains  a  sufficient  statement  of  the  case. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellant. 
Messrs.  Miller,  Yan  Arman  &  Lewis,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  shows  also,  a  contract  by  the  same  purchaser, 
Joseph  McPherson,  by  his  agent,  E.  B.  Stiles,  of  5,000 
bushels  of  oats,  of  Charles  M.  L.  Walker,  the  delivery  of  the 
oats  to  be  in  the  same  month  of  March,  1865.  The  cause  was 
argued  in  connection  with  the  two  preceding  cases,  but  it 
turns  upon  a  different  question. 

The  only  question  of  importance  is,  as  to  the  propriety  of 
plaintiff's  first  instruction.     It  was  as  follows : 

"  If  the  jury  believe  that,  on  or  about  the  28th  day  of  Febru- 
ary, 1865,  the  plaintiff  agreed  with  the  defendants  to  sell,  and 
the  defendants  by  their  agents  agreed  to  purchase  of  the 
plaintiff  5,000  bushels  of  oats,  to  be  delivered  at  defendants' 
option  during  the  month  of  March  following,  and  that  the 
defendants  failed  during  the  whole  of  the  said  month  of  March, 
to  call  for  and  demand  said  oats,  and  if  the  jury  further  believe 
from  the  evidence  that  a  few  days  prior  to  the  31st  day  of  said 
March,  the  agent  of  the  defendants  met  the  plaintiff  and  at 
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that  time  informed  the  plaintiff  that  the  defendants  would  not 
accept  the  oats  on  the  said  31st  day  of  March,  or  before  that- 
time,  or  gave  the  plaintiff  so  to  understand,  then  an  offer  or 
tender  of  the  oats  by  the  plaintiff  is  excused,  and  the  jury  must 
find  for  the  plaintiff." 

This  instruction  was  excepted  to  by  the  defendant. 

We  are  of  opinion,  the  law  is  correctly  laid  down  in  this 
instruction. 

The  proof  shows  that  near  the  close  of  the  month  of  March, 
a  few  days  before  the  31st,  defendant's  agent  had  an  interview 
with  the  plaintiff  and  notified  him  that  his  principal  had  not 
provided  him  with  the  funds  to  pay  for  the  oats.  And  it  is 
further  in  proof,  that  on  the  31st  clay  of  March,  this  agent  of 
defendant  was  absent  from  his  office  during  a  great  portion 
of  lhat  day,  leaving  no  one  there  to  receive  the  oats  if  offered. 
The  defendant  made  no  demand  of  the  oats,  and  though  occu- 
pying  the  "  locus  penitentice"  never  retracted  the  statement 
made  by  the  agent,  of  their  inability  to  perform  the  contract 
and  receive  the  oats. 

We  think  this  waived  the  necessity  of  a  tender  of  the  oats. 

The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the 
time  for  doing  it  declares  his  intention  not  to  do  it,  this,  of 
itself,  is  no  breach  of  his  contract ;  but  if  this  declaration  be 
not  withdrawn,  when  the  time  arrives  for  the  act  to  be  done, 
it  constitutes  a  sufficient  excuse  for  the  default  of  the  other 
party.  2  Parsons  on  Cont.  188 ;  Hochsler  v.  De  Zatour,  20  L. 
&  Eq.  157 ;  Crist  v.  Armour,  34  Barb.  378. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed 

Judgment  affir-med. 
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B.  F.  Carver  &  Co. 

v. 
David  Dows  &  Co. 

1.  Partnership — how  far  the  firm  is  liable  for  the  acts  of  the  individual 
members.  Where  a  member  of  a  banking  firm  has  been  in  the  habit  of  buying 
exchange  from  a  certain  person,  on  the  credit  and  for  the  benefit  of  the  firm, 
which  transactions  they  have  always  recognized,  and  such  partner  finally 
makes  a  purchase  in  the  same  way  from  the  same  person,  but  converts  the 
proceeds  to  his  individual  use,  instead  of  applying  them  to  the  use  of  the  firm, 
the  firm  will  be  liable  to  the  party  selling  the  exchange. 

2.  In  such  a  case,  the  firm  having  held  out  their  partner  as  authorized  to 
do  precisely  what  he  did  do,  if  loss  followed,  it  should  fall  upon  them. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding-. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  B.  F.  Carver  &  Co.,  for  the  use  of  Coddington  Billings, 
against  David  Dows  &  Co. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants. The  cause  is  brought  to  this  court  by  the  plaintiffs  by 
appeal. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  J.  V.  Le  Motne,  for  the  appellants. 

Messrs.  Walker  &  Dexter,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  appears  from  this  record  that  one  Fairbank  kept  a  bank 
account  with  the  banking  house  of  B.  F.  Carver  &  Co.,  in 
Chicago,  under  the  name  of  "  "N.  K.  Fairbank,  agent  for  David 
Dows  &  Co."  The  firm  of  Carver  &  Co.  consisted  of  three 
members,  Carver,  Billings  and  Babcock.  Dows  &  Co.  were  a 
New  York  house,  and  Fairbank  did  business  as  a  commission 
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merchant  in  Chicago.  In  June,  1861,  Carver  went  to  the  office 
of  Fairbank,  and  told  him  he  had  drawn  a  draft  for  $2,850  on 
Dows  &  Co.,  which  they  had  telegraphed  they  could  not  pay, 
and  he  asked  Fairbank  to  telegraph  them  to  pay  it  as  they  (B. 
F.  Carver  &  Co.)  wanted  the  exchange  that  day,  and  he  must 
have  it  paid.  Fairbank  said  he  would  telegraph,  if  they  would 
credit  the  amount  on  his  bank-book,  which  Carver  promised 
should  be  done.  Fairbank  accordingly  telegraphed,  the  draft 
was  paid,  and  the  amount  credited  by  him  to  Dows  &  Co.,  in 
his  account  with  them.  He  afterward  drew  a  check  or  checks 
on  Carver  &  Co.  to  that  amount,  which  were  paid.  But  it 
seems  that  the  New  York  exchange  was  appropriated  by  Carver 
for  his  individual  use,  Fairbank  receiving  no  credit  for  it  on 
the  books  of  Carver  &  Co.,  and  as  he  afterward  overdrew  his 
account,  as  shown  by  their  books,  to  the  amount  of  this 
exchange,  they  claim  that  the  balance  should  be  paid  by  Dows 
&  Co.,  and  to  recover  it,  have  brought  this  suit. 

It  is  insisted  that  the  court  erred  in  instructing  the  jury  that 
they  must  find  for  the  plaintiffs  unless  they  believed  from  the 
evidence  that  Fairbank  had  authority  from  the  defendants 
to  open  and  keep  the  bank  account,  thus  making  the  entire 
case  turn  upon  such  authority,  and  ignoring  the  question 
whether  the  money  drawn  from  the  plaintiffs  went  to  the 
defendant,  and  should  be  accounted  for  by  him.  But  even 
if  these  instructions  were  erroneous,  we  consider  the  case  so 
clear  for  the  defendants  on  another  ground,  that  even  if  a 
verdict  for  the  plaintiffs  had  been  found,  it  should  have  been 
set  aside. 

The  teller  in  the  plaintiffs'  banking  house,  who  was  called 
by  them  as  a  witness,  testifies  that  Carver  was  the  "head 
managing  man  "  of  the  firm,  that  he  bought  exchange  outside, 
that  they  had  a  good  deal  of  exchange  from  Fairbank  in  the 
form  of  drafts  on  Dows  &  Co.  Fairbank  swears  that  his 
business  with  the  firm  was  all  transacted  with  Carver,  to  whom 
he  frequently  sold  exchange  at  his  own  office,  for  which  he, 
would  receive  credit  on  his  bank  account  with  the  firm.  This 
evidence   is   clear   and  uncontradicted.     From   it,  it  appears 
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that  the  firm  of  Carver  &  Co.  were  in  the  frequent  habit  of 
buying  exchange  of  Fairbank  in  precisely  the  same  manner 
in  which  the  $2,850  was  bought  from  which  this  suit  has  arisen. 
Exchange  was  the  article  they  dealt  in,  and  they  held  Carver, 
their  senior  partner,  out  to  the  world  as  authorized  to  buy 
on  their  credit.  Especially  they  did  so  in  regard  to  Fairbank, 
from  whom  exchange  had  been  often  bought  by  Carver  on 
their  credit,  and  paid  for  by  them.  The  exchange  in  question 
was  sold  on  their  credit.  The  condition  of  the  sale  was,  that 
Fairbank  was  to  receive  credit  for  a  like  amount  in  his  bank 
account.  He  did  not  receive  a  formal  credit,  but  his  checks 
were  paid  to  the  amount  of  the  exchange.  When  he  after- 
ward was  notified  that  his  account  was  overdrawn,  he  referred 
them  to  Carver,  and  the  latter  told  Fairbank  the  money  had 
been  charged  in  his  individual  account.  The  sequel  of  this 
story  is  not  disclosed  by  this  record,  but  it  is  to  be  inferred 
that,  on  the  dissolution  of  the  partnership,  Carver  fell  in  debt 
to  the  firm,  and  they  then  sought  to  hold  these  defendants 
liable.  As  already  stated,  this  case  admits  of  but  one  decision. 
It  is  precisely  the  same  thing  as  if  a  member  of  a  mercantile 
firm  in  the  city  of  Chicago,  having  been  in  the  habit  of  buying 
merchandise  from  a  house  in  New  York,  on  the  credit  and  for 
the  benefit  of  the  firm,  which  transactions  they  had  always 
recognized,  finally  makes  a  purchase  in  the  same  way  from 
the  same  house,  but  converts  the  goods  to  his  individual  use, 
instead  of  sending  them  to  his  firm.  No  person  would 
deny  the  liability  of  the  firm  to  the  vendors  of  the  goods. 
They  had  held  out  their  partner  as  authorized  to  do  pre- 
cisely what  he  did  do,  and  if  loss  is  to  follow  it  must  fall  on 
them.  We  are  clearly  of  opinion,  on  the  facts  disclosed  in 
this  record,  that  Fairbank  could  have  recovered  from  the  firm 
of  Carver  &  Co.  the  amount  of  exchange  sold  Carver  if  they 
had  refused  to  pay  his  checks,  and  that,  having  paid  them, 
they  cannot  now  recover  the  money  back  either  from  Fair- 
bank  or  from  Dows  &  Co.,  admitting  that  Fairbank  was  the 
authorized  ascent  of  the  latter.  In  the  view  we  have  taken 
of  the  case,  the  alleged  errors  in  the  instructions,  and  the 
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affidavits  for  a  new  trial,  were  alike  immaterial,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Thomas  Brennan 
v, 

Patrick  Timmoney. 

1.  New  trial — verdict  contrary  to  evidence — inspection  of  original  paper$. 
Suit  was  brought  against  two  as  joint  makers  of  a  promissory  note,  and  a 
recovery  was  had  upon  the  ruling  of  the  court  below  that  the  two  names 
appearing  on  the  note  were  connected  by  the  character  "  &." 

2.  On  error,  the  judgment  was  reversed,  because  upon  inspection  of  the 
original  note  the  Supreme  Court  found  that  the  supposed  character  "  & " 
between  the  names,  was  the  letters  "  pr.,"  an  abbreviation  of  "  per,"  and  the 
note  was  therefore  the  separate  obligation  of  only  one  of  the  parties. 

Writ  of  Error  to  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  case  is  fully  presented  in  the  opinion  of  the  court. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  plaintiff  in 
error. 

Messrs.  Kunyon  &  Avery,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Patrick  Tim- 
money  in  the  Superior  Court  of  Chicago,  against  John  O'Neill 
and  Thomas  Brennan.  The  declaration  contained  two  special 
counts  and  the  usual  common  counts.  The  special  counts 
charge  the  defendants  as  joint  makers  of  a  promissory  note,  of 
which  this  is  a  copy : 


• 
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"  $1,000. 

"  Twelve  months  after  date,  for  value  received,  I  promise  to 
pay  Patrick  Timmoney,  or  order,  one  thousand  dollars,  with 
interest  at  10  per  cent,  per  annum. 

"  JOHN  O'NEILL, 

"  Pr.  Tom  Brennan, 
u  Chicago,  August  12th,  1857." 

O'Neill  was  defaulted,  but  Brennan  filed  three  pleas :  First, 
the  general  issue  to  the  whole  declaration ;  second,  a  plea  deny- 
ing that  he  made  a  joint  note  with  O'Neill,  as  set  forth  in  the 
first  and  second  counts  of  the  declaration,  but  averring  that 
O'Neill  alone  made  the  promise.  The  third  was  a  plea  of  the 
statute  of  limitations  to  the  common  counts, — that  he  did  not 
undertake  and  promise  within  five  years  before  the  commence- 
ment of  the  suit.  The  first  and  second  pleas  were  verified  by 
the  affidavit  of  Brennan.  Replications  were  filed  and  issues 
to  the  country  were  formed.  A  trial  was  had  by  the  court  by 
consent  of  the  parties  without  a  jury.  The  court  found  the 
issues  for  plaintiff  below,  assessed  the  damages,  and  rendered 
judgment  against  both  defendants  for  the  amount  of  the  note 
and  interest.  Brennan  brings  the  cause  to  this  court  on  error, 
to  reverse  that  judgment. 

There  is  no  evidence  in  the  record,  that  O'Neill  and  Brennan 
were  ever  partners,  but  the  evidence  tends  to  show  that  the 
latter  was  the  book-keeper  of  the  former.  It  also  appears,  that 
defendant  in  error  went  into  O'Neill's  store,  and  said  to  Bren- 
nan that  he  had  a  certificate  of  deposit  for  $1,000,  when  the 
latter  replied  :  "  We  will  take  that  from  you  and  allow  you 
interest  on  it  at  ten  per  cent,  per  annum,"  and  he  accordingly 
took  it.  But  the  principal  ground  relied  upon  to  sustain  the 
recovery  is,  the  manner  in  which  the  note  is  signed.  Defend- 
ant in  error  insists  that  immediately  after  the  name  of  O'Neill 
and  before  that  of  Brennan,  is  the  character  "  & "  thus  con- 
necting the  names  conjunctively.  While  on  the  other  side  it 
is  claimed  that,  instead  of  being  a  character,  it  is  the  letters 
"  pr."  that  is  written  between  the  names.     The  evidence  of 
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business  men,  who  swear  that  they  are  experts  in  reading 
manuscript,  concurs  that  it  is  "pr."  and  not  the  character 
"  &."  And  they  all  agree  that  they  are  unable  to  make  it  the 
latter  character.  But  the  court  admitted  the  note,  holding  it 
to  be  the  copulative  conjunction  "  and  "  and  the  note  conse- 
quently joint  and  not  several. 

The  original  note  was  sent  up  with  the  record,  and  we  have 
inspected  it.  And,  like  the  experts,  we  are  wholly  unable  to 
read  it  "  and,"  but  regard  it  as  reasonably  certain  that  it  is 
"  pr.",  and  we  have  no  doubt  it  was  so  intended.  From  the 
inspection  we  have  given  the  note,  we  are  unable  to  see  how  it 
could  be  mistaken  for  any  thing  else.  It  is  true  that  the  letters 
do  not  seem  to  be  as  perfectly  formed  as  they  would  have  been 
by  a  better  penman,  or  even  by  plaintiff  in  error,  had  he  taken 
more  time  and  pains  in  signing  the  note.  We  have  no  doubt 
that  it  was  designed  for  and  is  the  usual  contraction  of  the 
Latin  preposition  "  per,"  and  we  are  unable  to  read  it  anything 
else.  Tin's  being  so,  there  can  be  no  pretense  that  plaintiff  in 
error  is  liable  on  the  note.  Nor  does  the  verbal  evidence  in 
the  case  disclose  any  liability  under  the  common  counts,  nor 
show  that  he  jointly  or  otherwise  contracted  with  defendant  in 
error.  The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


-John  S.  Thompson 

v. 

The  Board  of  Supervisors  of  Mercer  County. 

1.  Subscription  for  public  purposes— power  of  public  authorities  to  make  the 
contract.  Under  an  act  providing  for  an  election  upon  the  question  of  the 
removal  of  a  county  seat,  and  providing  that  in  the  event  of  the  vote  being  in 
favor  of  removal,  the  board  of  supervisors  shall  erect  or  procure  suitable  build- 
ings for  the  public  offices,  and  a  suitable  place  for  holding  courts,  the  board  of 
supervisors  may,  in  their  official  capacity,  accept  a  contract  of  subscription  from 
individuals,  to  be  paid  on  condition  the  vote  shall  be  favorable  to  removal,  lor 
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the  purpose  of  aiding  in  the  erection  of  the  public  buildings  contemplated  by 
the  act,  and  such  a  subscription  will  be  valid  and  binding  upon  the  parties 
making  it. 

2.  Former  decision.  The  case  of  The  County  Commissioners  of  Randolph 
county  v.  Jones,  Breese,  237,  discussed  in  reference  to  its  bearing  on  this  question. 

3.  Subscription  for  public  purposes — of  the  consideration  to  support  it.  Any 
benefit  accruing  to  a  promisor,  is  a  sufficient  consideration  to  support  the 
promise. 

4.  So  where  the  owner  of  land  at  and  adjacent  to  the  contemplated  place 
of  removal  of  a  county  seat,  makes  a  subscription  to  be  paid  upon  the  condition 
that,  at  an  election  which  is  to  be  held  under  an  act  in  relation  to  that  subject, 
the  vote  shall  be  in  favor  of  removal,  for  the  purpose  of  aiding  in  the  erection 
of  public  buildings  contemplated  by  the  act,  and  the  property  would  be  greatly 
enhanced  in  value  by  the  location  of  the  seat  of  justice  upon  it,  that  would  be 
deemed  a  sufficient  consideration,  so  as  to  make  the  promise  binding,  in  the 
event  of  removal. 

5.  And  generally,  in  regard  to  the  binding  effect  of  voluntary  subscriptions 
of  this  kind,  it  may  be  said,  when  advances  have  been  made,  or  expenses  or 
liabilities  incurred  by  others,  in  consequence  of  such  subscriptions  before  any 
notice  of  withdrawal,  this  should  be  deemed  sufficient  to  make  them  obligatory, 
provided,  the  advances  were  authorized  by  a  fair  and  reasonable  dependence  on 
the  subscriptions. 

6.  So  where  the  party  making  such  a  subscription,  published  it  to  the  peo- 
ple who  were  to  vote  upon  the  question  of  the  removal  of  the  county  seat,  and 
in  a  published  address  to  them,  urged  that  as  showing  that  the  people  would 
not  have  to  bear  the  burden  of  the  erection  of  public  buildings,  as  a  result  of 
the  vote  being  for  removal,  it  might  with  propriety  be  said  that  the  expenses 
of  the  election  and  liabilities  consequent  thereon  were  made  in  consequence  of 
such  subscription,  and  for  that  reason  it  should  be  binding. 

7.  It  is  further  stated  as  a  correct  principle,  that  in  general,  subscriptions 
on  certain  conditions,  in  favor  of  the  party  subscribing,  are  binding  where  the 
acts  stipulated  as  conditions  are  performed. 

8.  So,  where  the  subscription  was  made  on  condition  that  the  county  seat 
should  b<  removed  to  a  certain  place,  and  that  place  was,  at  the  time,  the  prop- 
erty of  the  party  making  the  subscription,  the  condition  was* in  his  favor  ;  and 
the  condition  being  consummated  by  the  removal  and  location  of  the  county 
seat  at  the  contemplated  place,  there  is  no  reason,  under  the  rule  cited,  why 
his  subscription  should  not  be  binding. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
M.  Williamson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  full  statement  of  the 
case. 
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Mr.  J.  S.  Thompson  and  Messrs.  J.  R.  &  I.  N.  Bassett,  for 
the  appellant. 

Messrs.  Goudy  &  Chandler,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

In  April,  1857,  the  general  assembly  passed  an  act  author- 
izing an  election  to  be  held  in  the  several  townships  of  Mercer 
county,  at  which  the  legal  voters  of  the  county  might  vote  for, 
or  against,  the  removal  of  the  seat  of  justice  of  that  county, 
from  the  town  of  Keithsburgh  to  the  town  of  Aledo;  and  also 
provided,  that  if  such  election  should  be  decided  in  favor  of 
the  removal,  then  it  should  be  the  duty  of  the  board  of  super- 
visors to  erect  or  procure  suitable  buildings  for  the  public 
officers  of  the  county,  and  also  a  suitable  place  for  holding 
courts  in  Aledo,  and  when  such  buildings  were  erected  ox 
procured,  the  offices,  records,  etc.,  of  the  county  should  be 
removed  to  Aledo,  and  the  courts  be  there  held.  (P.  91,  Laws 
of  1857.) 

In  August,  1857,  an  election  was  held  resulting  in  favor  of 
the  removal. 

Previous  to  the  election,  in  June,  1857,  the  following  writing 
was  circulated  and  signed,  among  others  by  the  appellant : 

"  The  undersigned  citizens  of  Mercer  county  and  State  of 
Illinois,  do  hereby. severally  promise  to  pay  to  the  board  of 
supervisors  of,  said  county,  for  the  use  of  said  county  in  the 
erection  of  public  buildings  in  the  town  of  Aledo,  the  sum 
of  money  by  us  hereto  subscribed,  whenever  the  same  may  be 
demanded  for  that  purpose.  Provided,  the  people  of  said 
county,  at  the  election  to  be  held  on  the  first  Monday  of 
August  next  ensuing,  shall  decide  in  favor  of  the  location 
of  the  county  seat  thereof  at  the  town  of  Aledo.  The  said 
location  being  the  consideration  of  the  foregoing  promises. 
Dated  this  30th  day  of  June,  A.  D.  1857.  Levi  Willits  and 
John  S.  Thompson,  three  thousand  dollars  ($3,000)." 
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The  seat  of  justice  having  been  removed  to  Aledo,  the 
amount  of  this  subscription  was  demanded  of  the  appellant, 
which  he  refused  to  pay,  whereupon  this  action  was  brought. 

Appellant  filed  a  demurrer  to  the  declaration,  which  was  over- 
ruled. He  then  filed  the  plea  of  the  general  issue,  a  plea 
denying  the  delivery  and  acceptance  of  the  agreement  declared 
on  —  a  plea  denying  a  demand  by  plaintiff,  and  a  plea  setting 
forth  that  the  only  and  sole  consideration  for  the  making  of 
the  agreement  declared  on,  was,  that  the  people  of  the  county 
should  decide,  at  the  election,  to  locate  the  county  seat  at 
Aledo,  and  avers  that  the  consideration  was  illegal  and  void, 
and  the  agreement  without  consideration. 

Issues  were  joined  on  the  first  three  pleas,  and  a  demurrer  to 
the  fourth  plea,  which  was  sustained  by  the  court.  The  cause 
was  tried  on  the  issues  of  fact  by  the  court,  and  a  verdict 
rcund  against  the  appellant  for  three  thousand  dollars,  for 
which  judgment  was  entered. 

The  cause  comes  here  by  appeal,  and  it  is  assigned  for  error, 
sustaining  the  demurrer  to  the  fourth  plea ;  admitting  impioper 
testimony  on  behalf  of  appellee  ;  in  rendering  judgment  against 
appellant. 

The  points  made  by  appellant  are,  that  the  board  of  super- 
visors, as  a  county  board,  did  not  accept  the  subscription  until 
after  the  vote  was  taken,  and  without  an  acceptance  by  them 
before  the  vote  was  taken  to  remove  the  county  seat,  the 
subscription  was  only  a  proposition,  and  not  binding. 

We  do  not  deem  these  material  facts,  the  question  being, 
what  was  the  effect  of  the  subscription  ?  was  it  of  any  binding 
effect  upon  appellant  ? 

Appellant  insists  it  had  no  such  effect,  because  the  board  of 
supervisors  had  no  authority  to  accept  the  proposition,  or  enter 
into  any  such  contract.  That  it  was  their  duty  to  provide  for 
the  location  of  the  county  seat  at  Aledo,  in  the  event  the  vote 
of  the  people  was  cast  in  favor  of  that  place,  without  any 
promise  of  help  from  any  one  in  the  shape  of  subscription  for 
building  purposes  or  otherwise,  and  cites,  in  support  of  this 
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view,  the  case  of  The   County    Commissioners  of  Randolph 
County  v.  Jones,  Breese,  237  (new  ed.) 

That  case  is  in  some  respects  like  this,  but  not  altogether. 
The  decision  there,  was  placed  on  the  grounds  that  the  county 
commissioners,  as  such,  had  no  right  to  make  the  agreement, 
except  as  a  court,  and  at  some  term  of  the  court,  and  that  there 
was  no  mutuality  in  the  contract,  and  that  a  promise  to  the 
commissioners  to  pay  money  for  the  performance  of  an  act  they 
were  obliged  by  law  to  perform,  in  the  discharge  of  their 
official  duties,  was  against  public  policy,  and  therefore  void. 
Wilson,  Ch.  J.,  placed  his  decision  expressly  upon  the  ground 
that  the  contract  was  not  entered  into  by  the  county  commis- 
sioners as  a  court,  clearly  implying  if  it  had  been,  it  would 
have  been  binding  on  both  parties.  Lockwood,  J.,  gave  no 
opinion.  The  decision  was  by  a  divided  court,  and  not  by  a 
majority  of  the  court,  there  being  two  against  two,  and  the  case 
went  off  on  the  agreement  of  the  parties  to  discontinue  the 
suit  if  the  court  should  decide  Jones  was  not  liable  on  his  sub- 
scription. The  decision  of  the  majority  was,  that  he  was  not 
liable,  for  the  reason  the  contract  was  not  made  with  the  com- 
missioners as  a  court,  and  their  act  was,  therefore,  extrajudicial 
and  void.  In  this  case,  the  contract  was  made  with  the  board 
of  supervisors  in  their  official  capacity,  and  under  the  authority 
of  the  act  of  1857,  for,  by  that  act,  they  were  required,  if  the 
vote  was  in  favor  of  a  removal,  to  erect  or  procure  suitable 
buildings  for  the  public  officers,  and  a  suitable  place  for  hold- 
ing courts.  Would  not  a  promise  in  writing  to  the  board  of 
supervisors  made  before  the  vote  on  the  removal  was  taken, 
that  the  promisor  would  provide  such  a  balding  if  the  vote 
was  in  favor  of  a  removal,  be  binding  upon  him  ?  It  may  be 
said  there  was  a  want  of  consideration  for  this  promise,  but  if 
it  was  shown,  as  in  this  case,  that  the  promisor  owned  the 
land,  or  a  large  portion  of  it,  at  the  contemplated  place  of 
removal,  and  adjacent,  and  that  the  property  would  be  greatly 
enhanced  in  value  by  the  location  of  the  seat  of  justice  upon 
it,  would  not  that  be  deemed  a  sufficient  consideration,  so  as  to 
make  the  promise  binding  in  the  event  of  the  removal  ?     The 
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doctrine  we  believe  is,  that  any  benefit  accruing  to  the  prom- 
isor, is  a  sufficient  consideration  to  support  a  promise.  1  Parsons 
on  Con.  357,  citing  Pillows  v.  Microp,  3  Burr.  1663;  Nerot 
v.   Wallace,  3  T.  £4 ;  Forsier  v.  Fuller,  6  Mass.  58. 

On  the  general  question  how  far  voluntary  subscriptions  of 
this  kind  are  binding,  the  law  has  fluctuated  very  much,  and  is 
not  now  regarded  as  settled.  Where  advances  have  been  made 
or  expenses  or  liabilities  incurred  by  others  in  consequence  of 
such  subscriptions  before  any  notice  of  withdrawal,  this  should, 
on  general  principles,  be  deemed  sufficient  to  make  them  obliga- 
tory, provided  the  advances  were  authorized  by  a  fair  and  rea- 
sonable dependence  on  the  subscriptions;  and  this  rule  seems 
to  be  well  established.  1  Parsons  on  Con.  378. 

Testing  this  case  by  this  rule,  it  will  be  seen,  that  after  the 
subscription  was  made  and  filed  in  the  county  clerk's  office  on 
the  5th  of  February,  1857,  appellant  came  into  the  office  and 
got  a  certified  copy  of  it,  and  published  it  in  the  "  Aledo 
Weekly  Record,"  and  also  in  a  circular  which  was  distributed 
before  the  election  in  August. 

This  paper  is  styled  "  An  address  to  the  voters  of  Mercer 
county ;"  and  sets  forth  that  a  vote  is  about  to  be  taken  to 
decide  a  question  that  will  affect  their  interests  in  all  time 
to  come  —  the  question  of  removing  and  permanently  locating 
the  county  seat,  etc.  And  in  order  to  release  the  county  of  all 
burden  in  the  matter  of  election,  a  sufficient  amount  of  money 
had  been  deposited  with  the  treasurer  of  the  county,  to  pay  the 
expense  of  election. 

And  also,  that  $7,000  dollars  had  been  subscribed  by  several 
public-spirited  individuals  to  be  used  in  the  erection  of  public 
buildings,  provided  there  should  be  a  vote  for  removal,  etc. 

Sets  forth  copy  of  bond  from  Levi  Willits  and  John  S. 
Thompson  to  the  board  of  supervisors,  obligating  themselves  to 
convey  block  40,  in  Aledo,  to  said  county  for  the  use  of  said 
county,  if  the  county  seat  should  be  removed,  etc. 

Sets  forth  a  copy  of  the  said  subscription,  and  a  copy  of  the 
county  clerk's  certificate  that  the  same  had  been  filed  on  the  6th 
of  July,  1857. 
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That  it  is  nor  true  that  the  removal  of  the  county  seat  will 
be  burdensome ;  that  the  people  can  control  the  matter  of  taxes, 
and  say  how  much,  if  any,  tax  shall  be  imposed. 

That  the  people  have  already  a  reliable  pledge  of  more  than 
$7,000,  given  for  public  buildings,  and  with  their  present 
premises  have  the  amount  of  more  than  $10,000. 

That  the  erection  of  a  court-house  will  not  cost  the  people  a 
single  sou. 

That  the  amounts  donated  are  reliable,  and  the  Supreme  Court 
has  decided  that  all  such  subscriptions  are  valid  and  binding. 

This  address  was  in  evidence  without  objection,  and  contains 
the  arguments  of  a  large  property  holder  at  the  contemplated 
county  seat,  to  induce  the  people  to  vote  for  a  removal,  and 
who  can  say  it  did  not  influence  them  to  incur  the  expense 
of  an  election  and  other  liabilities  consequent  thereon  ?  May 
it  not  with  propriety  be  said,  that  these  expenses  and  liabilities 
were  made  in  consequence  of  this  subscription  ?  Wherein,  then, 
does  the  case  differ  from  that  of  Robertson  v.  Marsh,  3  Scam. 
198,  and  Bryant  v.  Goodnow,  5  Pick.  228  ;  Macon  v.  Sheppard, 
2  Humph.  335 ;  University  of  Vermont  v.  Bull,  2  Yerm.  48, 
and  the  other  cases  cited  in  note  of  Parsons  on  Contracts  at 
page  378  before  referred  to  \ 

It  is  further  stated  as  a  correct  principle,  that,  in  general, 
subscriptions  on  certain  conditions,  in  favor  of  the  party  sub- 
scribing, are  binding,  when  the  acts  stipulated  as  conditions  are 
performed  (id.  379).  By  reference  to  the  subscription  of  appel- 
lant, it  will  be  seen  his  subscription  was  on  condition  that  the 
location  of  the  county  seat  should  be  at  Aledo,  which  is  proved 
to  have  been  at  that  time  his  property.  The  conditions  then, 
were  in  his  favor,  and  as  the  act  of  removal  and  location  of  the 
county  seat  at  Aledo  has  been  consummated,  there  is  no  reason, 
under  the  rule  cited,  why  his  subscription  should  not  be  bind- 
ing.   Williams  College  v.  Danforth,  12  Pick.  541. 

We  cannot,  in  any  light  in  which  this  case  has  been  presented, 
otherwise  regard  the  subscription  than  as  a  binding  agreement, 
which  the  appellant  is  bound  to  perform,  and,  accordingly 
affirm  the  judgment.  Judgment  affirmed. 

25— 40th  III. 
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The  People  of  the  State  of  Illinois 

v. 

Samuel  McKay. 

Recognizance  after  indictment — map  be  taken  by  two  justices.  A  party, 
while  in  jail,  was  indicted  for  a  bailable  offense,  and  remained  in  jail.  After- 
ward he  was  admitted  to  bail  by  two  j  ustices  of  the  peace.  This  was  proper. 
Under  the  206th  section  of  the  Criminal  Code,  two  justices  may  take  the 
recognizance  of  a  party  as  well  after  indictment  as  before,  at  least  in  a  case 
like  this,  where  the  prisoner  was  not  arrested  by  the  sheriff  upon  a  capias 
issued  on  the  indictment. 

Writ  of  Error  to  the  Circuit  Court  of  Putnam  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  proceeding  in  the  court  below,  by  scire  facias 
upon  a  recognizance.  It  appears  that  Charles  Welsh  and  John 
McDonald  were,  in  March,  1864,  brought  before  two  justices 
of  the  peace,  in  Putnam  county,  and  examined  upon  a  charge 
of  having  in  their  possession  and  passing  counterfeit  bank-bills. 
The  result  of  the  examination  was,  that  the  parties  were  required 
to  give  bail  for  their  appearance  in  the  Circuit  Court,  in  default 
of  which  they  were  committed  to  jail.  Afterward,  at  the 
March  Term,  1864,  of  the  Circuit  Court,  the  parties  still  being 
in  jail,  an  indictment  was  found  against  them  upon  the  charge 
mentioned,  and  the  court  thereupon  fixed  their  bail  at  $500 
each.  On  the  25th  of  July  following,  the  parties  having 
remained  in  jail  from  their  first  commitment  until  that  time, 
they  were  again '  brought  before  two  justices  of  the  peace  in 
that  county,  and  were  admitted  to  bail,  entering  into  a  recog- 
nizance before  the  two  justices  in  the  required  amount,  with 
Samuel  McKay  and  George  Eaton  as  their  securities.  At  the 
next  term  of  the  Circuit  Court,  the  principal  cognizors  not 
appearing,  a  forfeiture  of  the  recognizance  was  taken,  and  in 
pursuance  thereof  this  proceeding  by'  scire  facias  was  com- 
menced. Service  was  had  upon  the  security,  McKay,  alone, 
who  demurred  to  the  scire  facias ;  the  demurrer  was  sustained, 
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and  judgment  in  chief  entered  for  the  defendant.     The  cause 
is  brought  to  this  court  by  the  people,  upon  writ  of  error. 

The  only  question  presented  is,  as  to  the  power  of  the  two 
justices  to  admit  the  parties  to  bail  after  they  were  indicted. 

Mr.  A.  E.  Stevenson,  State's  Attorney,  for  the  people. 

Messrs.  Burns  &  Cummins,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  sci.  fa.  upon  a  recognizance  taken  before  two 
justices  of  the  peace.  The  prisoner  was  in  jail  at  the  time 
of  his  indictment.  The  bail  was  fixed  by  the  court,  and  the 
prisoner,  not  being,  we  presume,  then  able  to  give  it,  remained 
in  jail.  He  was  not  arrested  by  the  sheriff  upon  a  writ  issued 
by  the  court,  and  of  course  that  officer  had  no  power  to  take 
bail.  He  was  afterward  admitted  to  bail  by  two  justices, 
and  it  is  now  contended  they  had  no  such  power.  The  206th 
section  of  the  Criminal  Code,  page  414  of  Scates'  Statutes,  is 
as  follows : 

"  Where  any  person  shall  be  committed  to  jail  on  a  criminal 
charge,  for  want  of  good  and  sufficient  bail,  except  for  treason, 
murder,  or  other  offense  punishable  with  death,  or  for  not 
entering  into  a  recognizance  to  appear  and  testify,  any  judge,  or 
any  two  justices  of  the  peace,  may  take  such  bail  or  recognizance 
in  vacation,  and  may  discharge  such  prisoner  from  his  or  her 
imprisonment.  It  shall  be  the  duty  of  the  judge  or  justice 
committing  such  person  to  jail  to  indorse  on  the  warrant  of 
commitment,  in  bailable  cases,  in  what  sum  bail  ought  to  be 
taken." 

We  are  of  opinion  that  this  section  was  designed  to  apply  to 
cases  of  this  character,  and  thus  save  the  trouble  and  expense 
of  a  habeas  corpus.  No  reason  drawn  from  public  policy  can 
be  given  why  this  section  should  not  receive  such  a  construction. 
After  the  amount  of  bail  has  been  fixed  by  the  court,  two 
magistrates  can  certainly  be  intrusted  with   determining  the 
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solvency  of  securities.  Before  indictment  they  perform  all 
these  functions,  and  after  indictment  we  see  no  reason  what- 
ever why  they  should  not  receive  the  bail,  at  least  in  a  case 
like  the  present,  where  the  prisoner  was  not  arrested  by  the 
sheriff  upon  a  capias  issued  on  the  indictment. 

Reversed  and  remanded. 


Simeon  Drake  and  the  Town  of  Delevan 

v. 

James  Phillips,  George  Teft,  Daniel  Cheever  and 

Ira  B.  Hall. 

1.  Temporary  injunction— penalty  of  the  bond.  It  has  been  the  long  and 
uniform  practice  in  this  State,  and  should  be  strictly  observed,  for  the  penalty 
of  the  bond  taken  in  case  of  temporary  injunction  to  be  in  a  sum  sufficiently 
large  to  cover  all  loss  that  might  accrue.  And  where  the  judge  can  see  what 
damage  would  be  sustained  by  the  wrongful  issue  of  the  writ,  he  should  fix 
the  penalty  large  enough  to  cover  such  loss. 

2.  Effect  of  error  in  fixing  penalty.  But  where  the  writ  has  been  properly 
granted,  the  fact  that  the  penalty  in  the  bond  is  too  small  does  not  injure  the 
party  against  whom  the  writ  is  allowed,  and  the  decree  will  not  be  reversed  for 
that  reason. 

3.  Taxation — equity  jurisdiction.  A  court  of  eqiiity  has  jurisdiction  on  a 
final  hearing,  to  decree  a  perpetual  injunction  staying  the  collection  of  a  tax, 
levied  by  a  body  of  persons,  acting  as  officers  of  the  law,  and  in  their  legal  cor- 
porate capacity,  where  the  levy  was  made  without  authority  of  law. 

4.  So  where  a  town  as  a  corporate  body,  having  legal  authority  to  levy  a 
tax  for  a  specific  purpose,  proceeds  to  impose  a  tax  which  the  law  has  not 
authorized,  or  to  levy  it  for  fraudulent  or  unauthorized  purposes,  a  court  of 
equity  will  interpose  to  afford  preventive  relief,  by  restraining  the  exercise 
of  powers  perverted  to  fraudulent  or  oppressive  purposes. 

5.  Towns — their  corporate  nature  and  power.  Towns  are  corporate  bodies., 
and  as  such  are  endowed  with  power,  under  specified  circumstances  and  for 
some  purposes,  to  impose  taxes. 

6.  The  principle  that  the  legislature  can  authorize  a  town  to  levy  a  tax  foi 
paying  bounties  to  volunteers,  and  thereby  avoiding  a  draft,  does  not  apply  to 
a  case  where  a  tax  was  levied  without  legislative  authority,  and  levied,  not 
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to  avoid  a  draft,  but  to  refund  to  individuals  money  voluntarily  contributed  by 
them  for  the  purpose  of  avoiding  the  draft. 

7.  It  is  one  of  the  most  firmly  established  rules  of  law  that  corporations  can 
exercise  no  power  but  such  as  is  delegated  to  them.     Towns  are  quasi  cor  pen 
tions,  and  exercise  the  powers  conferred  by  the  legislature. 

8.  Hence,  in  the  levy  and  collection  of  taxes,  the  action  of  towns  must 
conform  to  the  legislative  giant  of  power,  both  as  to  amount  and  purposes 
specified. 

9.  General  terms — their  construction.  Terms  of  general  import  must  be 
construed  as  limited  by  the  scope  and  character  of  the  matters  elsewhere  named 
in  the  act. 

10.  So,  where  the  township  organization  law  specifies  certain  purposes  for 
which  taxes  may  be  levied  by  the  town,  and  then  adds :  "  Or  for  any  other 
purpose  they  may  deem  necessary,"  that  clause  must  be  construed  as  authoriz 
ing  taxation  only  for  purposes  of  the  same  general  scope  and  character  with 
those  already  enumerated,  and  to  enable  towns  to  carry  into  execution  the 
powers  previously  granted. 

11.  Towns — their  power  to  levy  a  tax.  Where  individuals  have  voluntarily 
paid  money  for  the  benefit  of  a  town,  the  town  cannot  under  the  general  law 
afterward  levy  a  tax  for  the  purpose  of  refunding  that  money.  So,  where 
individuals  in  the  town  of  Delevan.  for  the  purpose  of  avoiding  a  draft,  con- 
tributed money  to  obtain  recruits  for  said  town,  held,  that  the  town  could  not 
levy  and  collect  a  tax  for  the  benefit  of  these  individuals  by  whose  generosity 
the  town  had  profited,  even  if  the  money  was  advanced  with  a  general  expecta- 
tion that  it  would  be  refunded  by  the  town. 

12.  Costs — liability  of  town  collector.  Though  a  tax  was  illegally  levied, 
yet  the  collector,  who  was  simply  the  ministerial  officer  of  the  town,  to  whom 
a  warrant  was  directed,  regular  on  its  face,  and  which  he  was  to  collect  or  not 
at  his  peril,  was  not  liable  for  the  costs  of  an  injunction  restraining  the  collec- 
tion of  the  tax  ;  it  seems  it  would  be  otherwise  if  he  had  actually  attempted  to 
collect  the  tax. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Taze- 
well; the  Hon.  James  Harriott,  Judge,  presiding. 

This  was  a  bill  for  an  injunction  filed  26th  December,  1865, 
by  James  Phillips  and  others,  the  defendants  in  error,  to  restrain 
the  collection  of  a  tax,  imposed  by  the  town  of  Delevan,  for  the 
purpose  of  refunding  moneys  which  had  been  previously  paid 
by  individuals  residing  in  the  town,  to  raise  volunteers  for  the 
army.  The  injunction  was  ordered  to  issue,  and  on  the  hear- 
ing was  made  perpetual ;  the  defendants  to  the  bill,  seeking  to 
have  that  injunction  dissolved,  prosecute  this  writ  of  error. 
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The  facts  are,  that,  in  September,  1864,  the  President  of  the 
United  States  made  a  call  for  volunteers  for  the  army,  and  if 
not  furnished,  a  draft  was  expected.  To  meet  this  call  and 
prevent  a  draft  in  the  town  of  Delevan,  subscriptions  of  money 
were  made  by  various  citizens  of  said  town.  Money  was  paid 
by  some  of  the  subscribers,  on  their  subscription,  and  one  James 
II.  McKinstry,  besides  paying  his  subscription,  advanced  largely 
of  his  private  funds  for  the  same  purpose.  These  efforts  were 
successful,  the  quota  of  troops  was  raised,  and  a  draft  under 
that  call  was  avoided.  Afterward,  at  the  annual  town-meeting 
in  April,  1865,  these  resolutions  were  adopted :  "  First,  that  a 
town  tax  of  three  per  cent,  be  levied  for  town  purposes  ;  second, 
that  James  McKinstry  be  re-imbursed  and  paid  out  of  the  town 
funds  not  otherwise  appropriated,  the  amount  of  money  by  him 
furnished  out  of  his  private  funds,  by  subscription  or  otherwise, 
for  the  purpose  of  procuring  troops  to  fill  the  quota  of  the  town 
of  Delevan,  called  for  by  the  President  of  the  United  States  in 
September,  1864;  third,  that  the  subscribers  to  the  fund  to 
procure  i*ecruits  to  fill  the  quota  of  the  town  of  Delevan,  under 
the  call  of  the  President  of  the  United  States,  of  September, 
1864,  be  re-imbursed  to  the  amount  of  their  several  subscriptions, 
by  furnishing  satisfactory  evidence,  by  affidavit  of  the  amount 
of  said  subscriptions  to  the  supervisor  of  said  town,  which  affi- 
davits shall  be  sufficient  vouchers  in  the  hands  of  said  super- 
visor, for  the  payment  of  such  money  to  said  subscribers."  No 
special  act  of  the  legislature  authorized  these  resolutions  to  be 
adopted  by  the  town  of  Delevan,  nor  has  any  such  act  since 
sanctioned  them.  The  other  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

Messrs.  Cooper  &  Moss,  for  the  plaintiffs  in  error. 

1.  The  bond  on  allowing  the  injunction  was  only  for  the 
sum  of  $1,000,  while  the  amount  of  tax  enjoined  is  more  than 
$11,000. 

2.  To  authorize  the  interference  of  a  court  of  equity,  some 
special  ground  of  equitable  relief  must  be  set  up  and  shown 
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besides  the  illegality  of  the  tax.  Munson  v.  Miner,  22  111. 
594;  McBride  v.  City  of  Chicago,  id.  574;  Metz  v.  Ander- 
son, 23  id.  463 ;  Trustees  of  Louisville  v.  Gwathmey  et  al.,  1 
A.  K.  Marsh.  (Ky.)  412  ;  Bank  of  Utica  v.  City  of  JJtica,  4 
Paige,  399 ;  Wilson  v.  Mayor  of  New  York,  4  E.  D.  Smith, 
675. 

3.  The  proper  remedy  in  this  case  would  be  an  action  against 
the  collector  to  recover  back  money  paid  for  an  illegal  tax ; 
even  a  sale  by  a  collector  under  such  an  illegal  tax  does  not 
divest  the  title  to  property  sold.  Say  re  v.  Tompkins,  23  Mo. 
(2  Jones)  445  ;  Lochwood  v.  City  of  St.  Louis,  24  id.  20  ;  Green 
v.  Munford,  and  Simmons  et  al.  v.  Munford,  5  R.  I.  472; 
Mechanics*  <&  Traders'  Bank  v.  Henry  Debolt,  1  Ohio  St. 
396.  Hence  replevin  would  lie  for  the  chattel  either  against 
the  officer  or  the  purchaser. 

4.  The  wrong  which  equity  will  interpose  by  injunction  to 
prevent  must  be  in  its  nature  irreparable,  in  the  modes  of 
redress  afforded  at  common  law,  and  that  cannot  be  said  where 
the  attempt  is  to  coerce  the  payment  of  a  tax.  Watson  v. 
Hunter,  5  Johns.  Ch.  169 ;  N.  T.  Life  Ins.  Co.  v.  The  Super- 
visors of  the  City  of  New  York,  4  Duer,  192. 

Mr.  B.  S.  Prettyman,  for  the  defendants  in  error. 

1.  Towns  can  exercise  no  powers  but  such  as  are  specifically 
granted.  Town  of  Peter  sour gh  v.  Moppin,  14  111.  194. 

2.  A  town  is  not  bound  by  a  vote  to  pay  expenses  not  within 
the  scope  of  its  powers.  Vincent  v.  Northcott,  7  Gray,  464 ; 
Antony  v.  Adams,  1  Mete.  284;  Vincent  v.  Inhabitants  of 
Nantucket,  12  Cush.  106. 

3.  Under  the  phrase  "  any  other  purpose  they  may  deem 
necessary,"  a  town  cannot  levy  a  tax  or  appropriate  money  for 
patriotic  purposes.  Hood  et  al.  v.  Mayor  and  Aldermen  of 
Lynn,  1  Allen,  104 ;  Gerry  v.  Inhabitants  of  Stoneham,  id. 
319  ;  Claflin  et  al.  v.  Inhabitants  of  Hopkinton,  4  Gray,  502; 
Banges  v.  Moore  et  al.,  1  Mass.  139 ;  Stitson  v.  Kempton  et  al.% 
3  Mass.  272. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  from  this  record  that  at  a  town  meeting  in  the 
hown  of  Delevan,  in  April,  1865,  it  was  resolved  by  the  citizens 
of  the  town  to  levy  a  tax  of  three  per  cent,  for  town  purposes. 
It  also  appears  that  the  fifteen  cents  on  the  one  hundred  dollars 
of  the  valuation  of  the  property  in  the  town  was  all  that  was 
required  for  town  purposes ;  that  the  remainder  of  the  tax  so 
levied,  was  designed  for  the  purpose  of  refunding  moneys 
already  paid  by  individuals  residing  in  the  town,  to  raise 
volunteers  for  the  army  ;  that  the  tax  was  levied  in  pursuance 
to  the  resolution,  and  was  extended,  against  the  tax  payers  of 
the  town  on  the  collector's  books,  which  were  placed  in  his 
hands,  and  that  he  wTas  about  to  proceed  to  collect  the  same. 
This  bill  was  thereupon  filed  to  restrain  its  collection.  A 
temporary  injunction  was  granted  to  stay  the  collection  of 
the  tax  levied  for  that  purpose.  On  a  hearing,  the  injunction 
was  made  perpetual  as  to  all  but  fifteen  cents  on  each  one 
hundred  dollars  of  valuation  of  the  property  in  the  town. 
The  cause  is  brought  to  this  court  to  reverse  that  decree. 

It  is  first  objected,  that  while  the  tax  enjoined  from  being 
collected  was  about  eleven  thousand  dollars,  the  bond  required 
by  the  judge  who  granted  the  order,  was  in  a  penalty  of  but 
one  thousand.  While  the  sum  which  shall  be  required  as  a 
penalty  in  such  cases,  was  under  the  British  practice  a  matter 
of  discretion,  long  and  it  is  believed  uniform  practice  in  our 
State  requires  that  the  penalty  of  the  bond  should  be  in  a  sum 
sufficiently  large  to  cover  all  loss  that  might  accrue.  It  is 
very  unusual,  when  the  value  of  the  tax  or  other  indebtedness 
is  enjoined,  to  fix  the  penalty  of  the  injunction  bond  at  less 
than  the  sum  enjoined,  with  all  costs  which  are  likely  to  accrue ; 
or,  when  the  judge  granting  the  injunction  can  see  what  damage 
would  be  sustained  by  the  wrongful  suing  out  of  the  writ,  he 
should  fix  the  sum  large  enough  to  cover  such  loss.  Such  is 
believed  to  have  been  the  practice,  and  we  think  that  it  should 
be  strictly  adhered  to  in  awarding  the  writ.     But  when  the 
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writ  has  been  properly  granted,  the  error,  if  it  be  one,  does 
not  injure  the  party  against  whom  the  writ  is  allowed,  and  the 
decree  will  not  be  reversed  for  that  reason. 

It  is  insisted  that  the  court  below  had  no  jurisdiction  to  hear 
the  cause  and  decree  a  perpetual  injunction,  staying  the  col- 
lection of  a  tax,  levied  by  a  body  of  persons  acting  as  officers 
of  the  law  and  in  their  legal  corporate  capacity.  These  towns 
are  corporate  bodies,  and  as  such  are  endowed  with  power, 
under  specified  circumstances  and  for  some  purposes,  to  impose 
taxes.  When  persons  authorized  to  lay  a  tax  exercise  the 
power  for  a  purpose  authorized  by  law,  courts  of  equity  refuse 
to  take  jurisdiction,  simply  because  some  formality  or  legal 
requirement  in  making  the  levy  is  wanting,  if  it  is  laid  for  an 
authorized  purpose  and  by  the  persons  designated  by  law.  In 
such  a  case,  if  wrong  ensue,  the  party  injured  has  a  complete 
remedy  at  law.  But  when  officers  or  individuals  have  no  legal 
authority  to  lay  a  tax,  and  they  assume  the  right;  or  when 
persons  are  vested  with  legal  authority  to  lay  a  tax  for  a  speci- 
fied purpose,  but  instead  of  exercising  that  power  they  proceed 
to  impose  a  tax  which  the  law  has  not  authorized,  or  lay  it  for 
fraudulent  or  unauthorized  purposes, —  then  a  court  of  equity 
will  interpose  to  afford  preventive  relief,  by  restraining  the 
exercise  of  powers  perverted  to  fraudulent  or  oppressive 
purposes. 

We  have  decided  at  the  present  term  of  this  couit,  in  the 
case  of  Taylor  v.  Thompson,  that  the  legislature  can  authorize 
a  town  to  levy  a  tax  for  the  purpose  of  paying  bounties  to  vol- 
unteers, and  thereby  avoiding  a  draft.  But  this  record  presents 
a  different  case.  Here  there  has  been  no  act  of  the  legislature 
authorizing  this  tax,  and  it  was  levied  not  to  avoid  a  draft,  but 
to  refund  to  certain  individuals  money  which  had  been  volun- 
tarily contributed  by  them  for  the  purpose  of  avoiding  the  draft. 
It  is  alleged  that  the  money  was  advanced  by  them  with  a  gen- 
eral expectation  that  it  would  be  refunded  by  the  town,  but  it 
is  not  pretended  that  the  town  had  sought  in  any  way  to  bind 
itself  to  refund  the  money,  even  if  it  could  have  done  so  in  the 
absence  of  express  legislative  authority.     But  can  the  town  in 
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the  absence  of  any  express  authority  from  the  general  assembly, 
levy  and  collect  a  tax  for  the  benefit  of  these  individuals,  by 
whose  generosity  the  town  has  profited  ? 

It  is  one  of  the  most  firmly  established  rules  of  law,  that  cor- 
porations can  exercise  no  power  but  such  as  is  delegated  to 
them.  These  towns  are  quasi  corporations,  and  exercise  the 
powers  conferred  by  the  legislature.  It  is  alone  from  that 
source  that  ihej  derive  power  to  lay  and  collect  taxes,  and  in 
doin^  so,  their  action  must  conform  to  the  legislative  grant  of 
the  power  both  as  to  the  amount  and  the  purposes  specified. 
If  they  either  exceed  the  per  cent,  authorized,  or  impose  a  tax 
for  unauthorized  purposes,  their  acts  will  be  void.  The  town- 
ship organization  law  specifies  certain  purposes  for  which  taxes 
may  be  levied,  and  then  adds :  u  Or  for  any  other  purpose 
they  may  deem  necessary."  It  is  claimed  that  the  tax  in  ques- 
tion can  be  levied  under  this  general  clause.  But  that  clause 
must  be  construed  as  authorizing  taxation  only  for  purposes  of 
the  same  general  scope  and  character  with  those  already 
enumerated,  and  to  enable  towns  to  carry  into  execution  the 
powers  granted  to  them  by  the  legislature.  It  cannot  be  con- 
tended that  under  this  general  language,  a  town  can  levy  a  tax 
for  the  benefit  of  individuals,  and  it  is  very  doubtful  whether, 
under  this  clause,  a  town  could  lay  a  tax  in  order  to  avoid  a 
draft ;  but  until  that  question  is  presented  we  shall  refrain 
from  expressing  an  opinion. 

Certainly  no  such  power  was  in  the  mind  of  the  legislature 
which  enacted  this  law,  and  the  numerous  special  acts  author- 
izing the  towns  named  in  them  to  levy  taxes  for  this  purpose, 
clearly  show  that  a  power  of  this  kind  has  not  been  claimed 
under  the  general  law.  But  even  if  it  could  be  held,  that  this 
general  clause  conferred  the  power  to  lay  a  tax  to  secure 
exemption  from  the  draft,  in  this  case  the  tax  was  not  levied 
for  that  purpose,  but  wholly  for  the  benefit  of  individuals. 
And  it  appears  by  the  record,  that  a  part  of  the  fund  sub- 
scribed by  the  individuals  who  expected  to  receive  the  benefit 
of  this  tax,  had  been  lost,  wasted  or  misapplied.  Yet  the 
resolutions  direct  the  tax  to  be  levied  and  paid  over  to  the  sub- 
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scribers  to  the  recruiting  fund,  without  reference  to  the  extent 
to  which  the  funds  had  been  applied  in  relieving  the  town  from 
the  draft.  We  cannot  think  that  this  power  is  to  be  found 
in  the  general  township  organization  law,  and  if  the  legislature 
should  by  special  act,  authorize  a  tax  to  be  levied  to  refund 
the  subscribers,  it  would  undoubtedly  direct  the  town  authori 
ties  first  to  ascertain  to  what  extent  the  money  had  been  paid 
in,  and  actually  appropriated  to  the  relief  of  the  town  from  the 
draft. 

But  inasmuch  as  the  collector  has  done  no  act  for  which  he 
should  be  compelled  to  pay  costs,  he  should  not  be  decreed  to 
pay  such  as  had  accrued  in  this  proceeding.  He  was  simply 
the  ministerial  officer  of  the  town  to  whom  the  warrant  was 
directed,  regular  on  its  face,  and  which  he  was  to  collect  or  not 
at  his  peril.  Until  he  enforced  collection  under  his  warrant  he 
had  done  no  act  injurious  to  the  tax  payers  of  the  town. 

The  decree  of  the  court  below  making  the  injunction  per- 
petual is  affirmed,  as  well  as  that  portion  of  the  decree  which 
requires  the  costs  to  be  taxed  against  the  town  ;  but  it  is  modi- 
fied so  as  to  relieve  the  collector  from  the  payment  of  costs. 

Decree  modified. 


Elmer  Nichols 
The  People  of  the  State  of  Illinois. 

1.  Exceptions  —  when  unnecessary.  It  is  not  necessary  to  except  to  th« 
decision  of  a  court  in  overruling  a  motion  in  arrest  of  judgment,  as  such  a 
motion  saves  itself  upon  the  record,  without  the  necessity  of  a  bill  of  excep- 
tions, that  being  necessary  only  when  it  is  important  to  get  some  extrinsic 
matter  upon  the  record. 

2.  Indictment  —  what  defects  are  cured  by  verdict.  The  want  of  a  venue 
in  the  body  of  an  indictment  cannot  be  taken  advantage  of  after  verdict  hut 
only  by  motion  to  quash  the  indictment. 
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Writ  of  Error  to  the  court  of  common  pleas  of  the  city  of 
Aurora ;  the  Hon.  Richard  Gr.  Montony,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  C.  J.  Metzner,  for  the  plaintiff  in  error. 

Mr.  C.  Blanch  ard,  State's  Attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  prisoner  was  indicted  in  the  Court  of  Common  Pleas 
of  the  city  of  Aurora,  in  the  county  of  Kane,  for  larceny.  The 
indictment  charged  that  the  defendant,  late  of  the  city  of  Aurora, 
on,  etc.,  one  horse  of  the  value  of  $100,  one  single  covered 
buggy  of  the  value  of  $80,  and  one  single  harness  of  the  value 
of  $30,  then  and  there  being  found,  of  the  goods  and  chattels  of 
Joel  Jenks,  did  then  and  there  feloniously  steal,  take  and  drive 
away,  etc.     The  venue  in  the  margin  is  stated  in  the  usual  form. 

The  prisoner  was  found  guilty  and  sentenced  to  the  peniten- 
tiary for  one  year,  a  motion  for  a  new  trial  having  been  over- 
ruled and  exception  taken.  A  motion  in  arrest  of  judgment 
was  also  overruled,  and  unnecessarily  excepted  to,  as  such  a 
motion  saves  itself  upon  the  record,  without  the  necessity  of 
a  bill  of  exceptions,  that  being  necessary  only  when  it  is 
important  to  get  some  extrinsic  matter  upon  the  record. 

Upon  the  motion  for  a  new  trial,  the  jury  were  the  judges  of 
the  intention  with  which  the  property  was  taken  by  the  pris- 
oner, and  with  their  decision  we  will  not  interfere,  especially 
as  we  think  the  evidence  justified  the  finding  that  the  property 
was  taken  with  a  felonious  intent. 

As  to  the  want  of  a  venue  in  the  body  of  the  indictment,  the 
answer  to  that  is,  that  no  motion  was  made  to  quash  the  indict- 
ment, and  the  want  of  a  venue  cannot  be  taken  advantage  of 
after  verdict.  Crim.  Code,  §  163 ;  Scates'  Comp.  503. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

affirmed 

Judgment  affirmed. 


1866.]  Vezain  v.  Tiie  People.  397 

Syllabus.        Opinion  of  the  Court. 


Alexander  Vezain 

a. 

The  People  of  the  State  of  Illinois, 

1.  Indorsement  of  prosecutor's  name  on  indictment — of  its  omission. 
The  objection  that  the  name  of  a  prosecutor  was  not  indorsed  on  an  indict- 
ment, comes  too  late  on  error ;  it  should  be  made  before  trial,  by  a  motion  to 
quash. 

2.  Swearing  part  op  a  jury  in  a  criminal  case,  before  plea  entered  — 
when  the  objection  must  be  made.  It  is  too  late,  on  error,  to  object  that  a  part 
of  the  jurors  were  impaneled  and  sworn  in  a  criminal  case,  before  the  plea 
of  the  defendant  was  entered  ;  such  an  objection,  if  not  made  at  the  time,  will 
be  regarded  as  waived. 

3.  Same  —  effect  of  not  reswearing  the  jurors,  upon  objection  in  apt  time. 
Should  the  defendant,  in  such  a  case,  ask  to  have  the  jurors  re-sworn  after  his 
plea  was  entered,  or  in  any  mode  object  to  the  irregularity,  a  refusal  by  the 
court  to  have  the  jurors  re-sworn  would  probably  be  ground  for  reversal, 
ahouid  the  judgment  be  against  the  defendant. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Honu 
Madison  E.  Hollister,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  court. 

Messrs.  Bttshnell  &  Avert,  for  the  appellant. 

Mr.  C.  Blanchard,  State's  Attorney,  for  the  People. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  malicious  mischief,  on  the  trial 
of  which  the  defendant  was  found  guilty  and  sentenced  to  pay 
a  line.  He  has  brought  the  record  here,  and  alleges  for  error, 
that  the  name  of  a  prosecutor  was  not  indorsed  on  the  indict- 
ment, as  required  by  the  statute.  This  objection  should  have 
been  made  before  trial,  by  a  motion  to  quash.  It  is  now  too 
late.  Crim.  Code.  §  163. 

It  also  appears  by  the  record  that  four  of  the  jurors  were 
impaneled  and  sworn  before  the  defendant  had  pleaded  —  that 
lie  was  then  called  on  for  a  plea  but  stood  mute,  whereupon  the 
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court  directed  the  plea  of  not  guilty  to  be  entered  for  him, 
and  the  trial  proceeded.  The  four  jurors  were  not  re-sworn. 
This  is  now  assigned  for  error.  The  objection  comes  too  late. 
Not  having  been  made  at  the  time,  it  must  be  regarded  as 
waived.  If  the  defendant  had  asked  to  have  the  jurors  re-sworn, 
or  if  he  had  in  any  mode  objected  to  the  irregularity,  the  court 
would  undoubtedly  have  had  the  oath  again  administered,  and 
if  it  had  refused  to  do  so,  it  would  probably  have  been  ground 
for  reversal.  But  these  objections  must  be  made  in  apt  time. 
We  decided  at  this  term,  in  the  case  of  Chase  v.  The  People, 
ante,  p.  352,  that  even  in  a  capital  case  the  judgmnet  would 
not  be  reversed  because  of  the  incompetency  of  a  juror  whom 
the  defendant  had  neglected  to  challenge.  We  can  discover 
no  error  in  this  record. 


Judgment  affirmed. 


Marion  Pomeroy,  impleaded,  ect., 

v. 

The  Manhattan  Life  Insurance  Company. 

1.  Conflict  of  laws — at  what  place  a  contract  of  insurance  is  made — and 
by  what  laic  governed.  An  application  was  made  for  a  life  insurance  policy  by 
a  party  residing  in  this  State,  to  the  local  agent  of  the  company  residing  in 
Chicago,  and  the  application  was  forwarded  to  the  home  office  in  New  York, 
upon  which  a  policy  was  returned,  containing  a  condition  that  it  should 
not  become  operative  until  it  was  countersigned  by  the  local  agent  here,  and 
the  premium  paid  ;  this  condition  was  complied  with,  and  the  policy  delivered 
to  the  assured,  in  this  State.  Held,  that  the  contract  did  not  become  binding 
until  the  performance  of  the  condition  in  this  State,  and  it  was  therefore  exe- 
cuted here,  and  the  rights  of  the  parties  under  it  must  be  governed  by  our 
laws  and  not  by  those  of  New  York. 

2.  Insurance  policy — whether  assignable.  While  a  life  insurance  policy 
cannot  be  assigned,  either  at  common  law  or  under  our  statute,  so  as  to  pass 
the  legal  title  to  the  instrument  or  the  money,  yet  a  transfer  of  such  an  instru- 
ment will  be  regarded  as  an  equitable  assignment,  and  protected  accordingly. 

3.  Same — assignment  of  a  part  of  the  policy.  And  although  the  assignment 
of  a  portion  of  any  instrument  will  not  pass  the  legal  title  to  such  portion,  still 
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the  assignment  of  a  part  of  the  money  specified  in  such  a  contract  of  insurance 
will  be  valid  in  equity. 

4.  Married  women — power  of  disposal  of  their  separate  personal  property. 
Unless  restrained  by  the  deed  or  marriage  settlement  under  which  a  married 
woman  holds  her  separate  personal  property,  she  may  pledge  or  dispose  of  it 
in  equity,  independent  of  the  statute. 

5.  And  under  the  act  of  1861,  commonly  called  the  "  married  woman's  act," 
she  may  dispose  of  her  separate  personal  property,  and  cannot  afterward  repu 
diate  the  act  by  which  it  is  done. 

6.  So  where  a  married  woman  holds  a  life  insurance  policy,  taken  in  her 
own  name,  it  is  her  sole  and  separate  property,  and  she  may  pledge  it  as  a 
security  for  her  husband's  debts,  and  an  assignment  of  it  by  her  for  that  pur- 
pose will  be  binding  upon  her  in  equity. 

Appeal  from  the  Superior  Court  of  Chicago. 

On  the  12th  day  of  January,  1857,  the  Manhattan  Life  Insur- 
ance company,  a  corporation  existing  by  virtue  of  the  laws  of 
the  State  of  New  York,  and  having  its  principal  office  in  that 
State,  insured  the  life  of  Samuel  B.  Pomeroy  for  $5,000,  for  the 
benefit  of  his  wife,  Marion  Pomeroy.  Pomeroy  and  his  wife  at 
the  time  resided  in  this  State,  and  the  application  was  made 
in  Mrs.  Pomeroy 's  name  to  the  local  agent  of  the  company,  resid- 
ing in  Chicago.  The  application  was  forwarded  to  the  home 
office  in  'New  York,  and  the  policy  was  returned,  containing  a 
condition  that  it  should  not  become  binding  until  it  was  coun- 
tersigned by  T.  L.  Miller,  of  Chicago,  and  the  advance  premium 
paid.  This  condition  was  complied  with,  the  policy  was  coun- 
tersigned in  Chicago,  the  premium  paid,  and  the  policy  deliv- 
ered to  Mrs.  Pomeroy  at  that  place.  Afterward,  and  while 
Mrs.  Pomeroy  was  still  a  married  woman,  she  executed  an 
assignment  of  $600  of  the  policy  to  Samuel  Howe,  to  secure  a 
debt  owing  to  Howe  from  her  husband.  That  assignment  was 
as  follows : 

"  In  consideration  of  the  sum  of  one  dollar  to  me  in  hand 
paid  by  Samuel  Howe,  the  receipt  whereof  is  hereby  acknowl- 
edged, I,  Mrs.  Marion  Pomeroy,  wife  of  Samuel  B.  Pomeroy, 
do  hereby  sell,   assign,   transfer  and    set  over  unto  the  said 
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Samuel  Howe,  six  hundred  dollars  of  the  amount  of  the  policy 
of  insurance  on  the  life  of  Samuel  B.  Pomeroy,  issued  by  the 
Manhattan  Life  Insurance  Company,  and  numbered  4,312." 
"Dated  Sycamore,  September  1st,  1862." 

In  1864,  Samuel  B.  Pomeroy  died,  and  soon  after,  the  com- 
pany applied  to  Mrs.  Pomeroy  to  allow  the  sum  of  $600  of  the 
money  due  her  on  the  policy,  to  be  paid  to  Howe,  which  she 
refused,  contending  that  the  whole  amount  should  be  paid  to 
herself.  Thereupon  the  insurance  company  filed  a  bill  in  chan- 
cery, asking  that  Mrs.  Pomeroy  and  Howe  should  interplead, 
and  the  rights  of  the  parties  be  adjusted.  The  court  below 
decreed  that  the  sum  of  $600  of  the  money  due  on  the  policy, 
should  be  paid  to  Howe.  From  that  decree  Mrs.  Pomeroy 
appeals  to  this  court,  and  now  insists  that  the  contract  of  insur- 
ance was  made  in  the  State  of  New  York,  and  must  be  gov- 
erned by  the  laws  of  that  State,  which,  she  alleges,  do  not 
authorize  the  assignment  of  such  a  contract,  either  in  part  or  in 
whole ;  and  further,  being  a  married  woman,  she  had  no  power 
to  make  such  an  assignment. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  appellant . 

Mr.  George  Gardner,  for  the  appellee. 

Mr,  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted,  that  this  policy  of  insurance  could  not  be 
assigned  under  the  laws  of  New  York.  Also  that  the  contract 
was  entered  into  in  that  State,  and  notwithstanding  the  litiga- 
tion is  in  the  courts  of  this  State  the  laws  of  that  State  must 
govern  the  rights  of  the  parties  to  the  policy.  To  ascertain 
whether  the  laws  of  New  York  must  govern  the  question  of 
the  right  to  assign  the  policy,  it  will  be  proper  first  to  deter- 
mine whether  the  policy  was  made  in  New  York.  The  evidence 
shows,  that  the  applicant,  the  person  whose  life  was  insured, 
and  the  agent  of  the  company  to  whom  the  application  was 
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made,  all  resided  in  Chicago.  The  application  was  also  made 
in  that  city,  and  was  forwarded  to  New  York  by  the  secretary 
of  the  company.  On  this  application  a  policy  was  returned 
containing  a  provision,  that  it  should  not  be  binding  until  it 
should  be  countersigned  by  T.  L.  Miller  of  Chicago,  and  the 
advance  premium  should  be  paid.  It  appears  that  Miller 
countersigned  the  policy  and  the  advance  premium  was  paid 
and  the  policy  was  delivered  to  the  assured  in  Chicago. 

The  instrument  sent  from  New  York  by  the  company  was 
incomplete,  as  it  was  not  fully  executed,  and  declared  on  its 
face  that  it  was  void  until  it  should  be  countersigned  and  the 
premium  should  be  paid.  How  an  instrument  which  declares 
that  it  is  void  until  other  acts  are  performed  can  be  regarded 
as  complete  and  binding  we  are  unable  to  comprehend.  Had 
nothing  farther  been  done  after  it  came  from  New  York,  could 
there  have  been  the  slightest  pretense  that  it  could  operate  as 
a  bindino*  contract?  We  think  no  one  would  have  so  con- 
tended.  It  was  an  inchoate,  imperfect  instrument,  lacking 
essential  and  material  acts  to  complete  its  binding  force  as  a 
contract.  And  it  will  be  observed  that  the  final  acts  were  to 
be,  and  were,  performed  in  this  State.  And  when  they  were 
performed,  the  instrument  then  for  the  first  time  became  a 
binding  instrument.  It,  then,  in  fact,  and  in  contemplation  of 
law,  was  executed  in  this  State.  It  was  also  to  be  performed 
in  this  State.  It  must,  therefore,  be  governed  by  our  laws  and 
not  those  of  New  York. 

While  this  is  not  such  an  instrument  as  can  be  assigned  at 
the  common  law,  or  under  our  statute,  so  as  to  pass  the  legal 
title  to  the  instrument  or  the  money,  and  while  an  assignment 
of  a  part  of  the  money  due  on  any  instrument  does  not  transfer 
the  legal  title,  it  is  such  an  equitable  assignment  as  will  be 
protected  and  enforced  in  equity.  The  assignment  of  a  portion 
of  the  money  specified  in  this  instrument  was  valid  in  equity, 
if  a  married  woman  has  the  power  to  assign  and  transfer  her 
sole  and  separate  property  and  choses  in  action.  This  case 
mainly  depends  upon  this  question,  as  the  fact  that  appellant 
executed  the  assignment  is  not  seriously  questioned. 
26— 40th  III. 
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The  policy  declares,  in  terms,  that  it  is  assignable.  It  pro- 
vides for  the  payment  of  the  money  to  the  assured  or  to  her 
assigns.  So  far  then  from  such  an  assignment  being  prohibited, 
it  is  authorized  by  the  terms  of  the  policy.  Nor  can  it  be 
doubted  that  it  was  the  sole  and  separate  property  of  Mrs. 
Pomeroy.  And  under  the  law  she  would  have  the  power  to 
pledge  it  as  a  security  for  the  debt  of  her  husband.  Unless 
restrained  by  the  deed  or  a  marriage  settlement  under  which  a 
married  woman  holds  her  separate  personal  property,  she  may 
pledge  or  dispose  of  it  in  equity  independent  of  the  statute.  2 
Story's  Equity,  §§  1389,  1390,  1393  and  1394,  and  authorities 
there  cited.  This  policy  being  the  sole  and  separate  property 
of  the  wife,  she  is  bound  in  equity  by  this  assignment. 

Again,  the  act  of  the  general  assembly  of  the  21st  of  Feb- 
ruary, 1861  (Sess.  Law  143),  declares,  that  all  of  the  property, 
both  real  and  personal,  belonging  to  any  married  woman,  as  her 
sole  and  separate  property,  or  which  she  owns  at  the  time  of 
her  marriage,  or  which  she  may  acquire  during  her  coverture, 
in  good  faith  from  any  person  but  her  husband,  notwithstand- 
ing her  marriage,  shall  be  and  remain  her  separate  property, 
under  her  sole  control,  and  be  held,  owned,  possessed  and 
enjoyed  by  her  as  though  she  was  sole  and  unmarried,  free  from 
the  interference  or  control  of  her  husband.  The  application 
for  this  policy  was  in  the  name  of  Mrs.  Pomeroy,  and  it  was 
issued  to  her,  and  it  is  not  denied  that  it  was  her  sole  and 
separate  property,  and  if  so,  under  this  act  it  was  at  her  disposal 
and  under  her  control,  and  no  reason  is  perceived  why  her 
assignment  to  appellee  was  not  binding  in  equity,  and  if  so  she 
cannot  repudiate  her  act.  Under  the  statute  she  is  entitled  to 
the  benefits  it  confers,  and  must  be  held  liable  for  her  acts  per- 
formed in  pursuance  of  the  authority  it  confers.  If  it  gives  the 
rights  of  sole  ownership  it  must  impose  the  liabilities  incident 
to  such  a  right. 

After  a  careful  examination  of  all  the  evidence  in  the  case; 
we  are  unable  to  say  that  other  securities  were  specifically 
pledged  by  the  husband  in  his  lifetime,  for  the  payment  of  the 
debt  to  secure  the  payment  of  which  this  assignment  was  made. 
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Nor  does  it  appear  that  the  debt  was  paid.  Defendant  Howe 
testifies  that  it  was  not,  but  remained  due  and  owing  at  the 
trial.  He  also  swears  that  the  other  securities  were  pledged 
for  the  payment  of  indebtedness  of  Pomeroy  to  witness  and  his 
partner,  and.  that  this  was  his  individual  debt,  and  was  secured 
by  no  other  pledge.  Nor  is  this  evidence  contradicted  or  over- 
come by  other  testimony  in  the  case.  In  this  entire  record  we 
perceive  no  error  requiring  the  reversal  of  the  decree  of  the 
court  below,  and  it  is  affirmed. 

Decree  affirmed. 


Henry  Dickerson 

v. 
John  Sutton. 

Statute  op  limitations  —  when  promise  insufficient  to  take  it  out  of.  A 
conditional  promise  to  pay  a  debt  barred  by  tlie  statute,  or  a  promise  to  pay 
it  on  a  contingency  not  then  transpired,  is  not  sufficient  to  take  it  out  of  ths 
statute  of  limitations. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Soott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tipton  &  Benjamin,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  on  the  common  counts  only, 
brought  in  the  McLean  Circuit  Court,  by  John  Sutton  against 
Henry  Dickerson.  The  pleas  were  the  general  issue  and  the 
statute  of  limitations,  to  which  the  plaintiff  replied  a  new 
promise  within  five  years  and  issue  joined. 
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The  cause  was  tried  by  a  jury,  and  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment entered  on  the  verdict. 

To  reverse  this  judgment  the  record  is  brought  here  by 
appeal. 

The  evidence  is  very  brief,  and  we  give  the  substance  of  it. 

S.  A.  Moore  testified  that  he  was  a  justice  of  the  peace  of 
the  county,  and  had  been  for  eight  years ;  that,  on  the  15th 
of  February,  1859,  the  plaintiff  and  defendant  came  into  his 
office  in  a  very  excited  manner ;  the  plaintiff  charged  the 
defendant  with  having  bought  from  Little  O.  Wall  a  horse, 
which  he,  the  plaintiff,  had  bargained  for  ;  the  defendant  denied 
it ;  the  plaintiff  said  he  could  prove  it  by  Wright  and  Frank 
Diekerson's  boy ;  the  defendant  said  he  could  not  prove  it  by 
them  ;  something  was  said  about  a  note ;  don't  recollect  what 
it  was ;  but  both  parties  agreed  that  the  boy  should  be  sent 
for,  and  say  how  it  was  about  the  purchase  of  the  horse.  The 
boy  was  sent  for,  and  stated  the  case  as  the  defendant  had  said 
it  was.  The  plaintiff  said  that  the  boy  lied ;  Frank  Dickerson 
told  the  plaintiff  that  if  lie  said  that  again  he  would  knock 
him  down.  The  plaintiff  again  said  that  the  .boy  lied,  and 
Frank  Dickerson  then  struck  the  plaintiff ;  Frank  Dickerson 
was  arrested  for  an  assault  and  battery.  His  trial  was  on  the 
18th  day  of  February,  1859.  He  was  fined  three  dollars  for 
striking  the  plaintiff*.  The  fine  and  costs  amounted  to  about 
ten  dollars,  and  are  still  unpaid. 

Henry  Reams  testified  that,  about  the  middle  of  March, 
1858,  he  gave  a  note  for  $112.50  to  the  plaintiff  for  the  balance 
due  him  for  one  year's  labor  for  him.  Some  time  in  the  latter 
part  of  July,  or  in  the  forepart  of  August,  1859,  he  took  up 
the  note  from  the  defendant,  by  letting  him  have  a  horse  in 
payment.     There  was  no  indorsement  on  the  note. 

M.  H.  Wiley  testified  that  last  year  he  was  with  the  plaintiff 
at  LeHoy.  Plaintiff  called  the  defendant  to  one  side,  and 
asked  him  what  he  was  going  to  do  about  that  note  ;  defendant 
said,  "  didn't  I  tell  you  I  would  pay  you  if  you  would  pay  the 
fine  and  costs   against  Frank  Dickerson  to  Squire  Moore,  or 
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acknowledge  that  you  had  lied  about  my  buying  of  Little  0. 
Wall/'  The  plaintiff  said  he  could  not  do  that.  Immediately 
thereafter,  the  defendant  was  called  away  by  somebody,  ana 
left  without  saying  anything  more. 

This  was  all  the  evidence,  and  we  look  it  through  in  vain, 
to  tind  any  new  promise  to  pay  the  debt,  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute.  At  most,  it  was  but 
a  conditional  promise,  or  a  promise  to  pay  on  a  contingency, 
which  had  not  transpired.  As  to  the  effect  of  such  promises 
see  Mellich  v.  De  Seelhorst,  Breese,  221 ;  Kimmel  v.  Schwartz, 
id.  278;  Keener  v.  Grull,  19  111.  189;  Mullet  v.  Shrunvph,  27 
id.  107 ;  and  such  is  the  current  of  the  authorities. 

The  statute  of  limitations  was  a  bar  to  the  action,  and  nothing 
was  shown  to  take  the  case  out  of  it.  The  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Judgment  reversed 


John  Jackson 

v. 

The  People  of  the  State  of  Illinois. 

New  trial — where  the  offense  is  not  shown  to  have  been  committed  in  the 
proper  county.  Where  a  party,  charged  with  a  criminal  offense,  is  convicted, 
and,  on  error,  the  record  fails  to  show  that  the  offense  was  committed  in  the 
county  as  charged  in  the  indictment,  the  judgment  will  be  reversed  and  the 
•;ause  remanded  for  another  trial. 

Writ  of  Error  to  the  Recorder's  Court  of  the  city  of  Chi- 
cago ;  the  Hon.  Evert  Tan  Buren,  Judge,  presiding. 

This  was  upon  an  indictment  charging  John  Jackson  with 
having  knowingly  received  stolen  goods,  in  the  city  of  Chicago, 
in  Cook  county,  in  this  State.  The  defendant  was  found  guilty, 
and  judgment  was  entered  accordingly.  He  brings  the  case  to 
this  court  upon  bill  of  exceptions  by  a  writ  of  error. 


406  Niehoff  et  al.  v.  Dudley  et  al.  [April  T., 

Opinion  of  the  Court.        Syllabus. 

Mr.  T.  Lyle  Dickey,  for  the  plaintiff  in  error. 

Mr.  C.  Blanohard,  State's  Attorney,  for  the  People. 

Per  Curiam  :  In  this  case  the  record  wholly  fails  to  show 
that  the  offense  of  which  the  plaintiff  in  error  was  found  guilty, 
to  wit,  knowingly  receiving  stolen  goods,  was  committed  in  the 
county  of  Cook,  and  State  of  Illinois.  We  must  therefore 
reverse  the  judgment,  and  remand  the  case  for  another  trial. 

Judgment  reversed. 


Conrad  L.  Niehoff  et  al. 

v. 
Charles  H.  Dudley  et  al. 

1.  Partnership — where  that  relation  exists,  as  between  the  parties  themselves, 
and  as  to  third  persons.  As  a  general  rule,  when  the  agreement  between  par- 
ties engaged  in  business  together,  provides  for  a  division  of  profits  simply,  the 
law  will  infer  a  partnership. 

2.  Bat  even  in  such  a  case,  the  first  and  controlling  element  in  the  contract 
is,  the  intention  of  the  parties.  If  from  the  agreement,  any  thing  appears 
which  repels  the  inference  of  such  an  intention,  then,  as  between  the  parties, 
they  are  not  partners. 

3.  The  rule  is  different,  however,  as  to  third  persons,  for  as  to  them  the 
general  rule  is,  that  a  participation  in  the  profits  renders  them  partners. 

4.  Bat  this  is  where  there  are  no  other  opposing  circumstances.  If,  from 
the  circumstances  or  the  agreement  of  the  parties,  it  satisfactorily  appears  that 
the  share  of  the  profits  is  not  taken  by  the  party  sought  to  be  charged  in  the 
character  of  a  partner,  but  in  the  character  of  an  agent,  or  as  a  compensation 
for  services  or  advances  made,  the  rule  is  otherwise. 

5.  There  is  no  absolute  rule  of  law  that  a  participation  in  profits  renders 
the  participants  partners ;  it  is  only  a  presumption  of  law,  which  prevails  in 
the  absence  of  controlling  circumstances  to  the  contrary. 

6.  But  the  rule  as  to  the  intention  of  the  parties  governing  their  relations 
with  each  other,  does  not  prevail  as  to  third  persons,  where  the  parties  have 
held  themselves  out  to  the  world  as  partners.  In  such  case,  they  are  estopped 
tc  deny  the  existence  of  a  partnership. 

AprEAL  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  E 
S.  Williams   Judge,  presiding. 
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The  opinion  of  the  court  contains  a  sufficient  statement  of 
fJie  case. 

Mr.  Lewis  Umlauf,  for  the  appellants. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Charles  H.  Dud- 
ley and  Samuel  G-ummer,  in  the  Cook  Circuit  Court,  against 
Peter  J.  Cass,  William  H.  Ranstead,  Conrad  S.  Niehoff,  and 
Gustavus  Troost.  The  declaration  contained  one  special,  and 
the  common  money  counts.  The  special  count  was  on  five 
promissory  notes,  executed  by  Cass  &  Co.  to  C.  H.  Dudley,  for 
different  sums,  and  each  specifies  that  the  sum  named  is  to  be 
paid  for  furnishing  a  particular  person  therein  named  as  a  vol- 
unteer in  the  army  or  navy,  and  specifies  as  the  time  of  pay- 
ment, when  the  volunteer  shall  be  received  into  the  service. 
The  declaration  avers  that  each  person  thus  named  in  the 
several  notes,  had  been  duly  received  into  the  service,  and  that 
the  money  was  due  and  unpaid. 

Niehoff  and  Troost  pleaded  in  abatement  that  they  were  not 
partners  with  Cass  &  Ranstead  in  any  business  at  the  time 
these  notes  were  given.  ISTor  did  they  authorize  them,  or  either 
of  them,  or  any  other  person,  to  make  these  contracts  on  their 
behalf,  or  any  or  either  of  them.  This  plea  was  verified  by 
affidavit.  A  replication  was  filed  averring  that  the  promises 
and  undertakings  were  made  by  the  defendants  jointly  and  as 
copartners.  A  default  was  entered  as  to  Cass  and  Ranstead ; 
and  a  trial  was  had  by  the  court  and  a  jury,  resulting  in  a  ver- 
dict for  $475.25.  A  motion  for  a  new  trial  was  entered  by 
appellants  and  overruled,  and  a  judgment  entered  by  the  court; 
and  the  cause  is  brought  to  this  court  by  appeal  for  the  reversal 
of  the  judgment. 

It  appears  that  Cass  &  Co.  did  business  in  a  room  in  the  reaf 
of  KiehoF  &  Co's.  banking  house,  and  that  a  door  connected 
the  two  rooms.     That  Cass  &  Co.  rented  the  room.     There  was 
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an  article  of  agreement  between  the  two  firms  read  in  evidence. 
It  recites  that  Cass  &  Co.  were  to  carry  on  and  manage  their 
business  of  substitute  brokers  at  the  banking  house  of  NiehofT 
&  Co.,  and  to  procure  and  furnish  substitutes  and  volunteers 
for  the  army  and  navy  of  the  United  States.  And  Niehoff  ife 
Co.  agreed  and  bound  themselves,  when  necessary  in  the  course 
of  the  business  of  the  said  firm  of  Cass  &  Co.,  to  advance  and 
disburse  to  said  firm  of  Cass  &  Co.,  upon  certificates  of  exemp- 
tion, signed  by  Capt.  James,  U.  S.  provost-marshal,  at  the 
city  of  Chicago,  or  by  Capt.  Harty  of  Chicago,  in  his  official 
capacity,  sums  to  an  amount  not  exceeding  $5,000.  And  Cass 
&  Co.  agreed  to  pay  Niehoff  &  Co.  one-third  of  the  rent  of  the 
office,  and  all  other  office  expenses,  such  as  light,  fuel,  etc.,  and 
to  pay  once  a  week  or  oftener  if  convenient  and  agreeable,  the 
one-third  of  the  profits  in  their  business.  The  agreement  also 
contained  this  stipulation  :  "  This  agreement  is  to  be  under- 
stood, and  limited  to  the  express  specifications  afore  mentioned, 
and  is  not  to  be  construed  in  a  sense  which  connects  or  in  any 
way  combines  the  said  firms  of  C.  S.  Niehoff  &  Co.  with  the 
said  firm  of  Cass  &  Co.  in  the  said  business  of  said  Cass  &  Co., 
as  substitute  brokers  ;  nor  in  any  way  to  hold  the  said  firm  of 
C.  S.  Niehoff'&  Co.  liable  and  responsible  for  any  agreements 
or  acts  whatever  of  the  said  firm  of  Cass  &  Co.,  in  the  course  of 
said  business  of  said  Cass  &  Co.,  other  than  above  specified 
and  expressed." 

Were  it  not  for  this  last  clause  it  might  be,  that  these  firms 
would  have  become  partners  as  firms.  But  by  it  they  have 
expressly  excluded  such  an  inference.  This,  like  all  other 
agreements,  must  be  enforced  according  to  the  intention  of 
the  parties.  And  that  intention  can  only  be  ascertained  by  the 
language  employed  in  the  agreement  itself.  As  a  general  rule, 
when  the  agreement  provides  for  a  division  of  profits  simply, 
the  law  will  infer  a  partnership.  But  even  then  the  first  and 
controlling  element  in  the  contract  is,  the  intention  of  the  par- 
ties between  themselves.  If,  from  the  agreement,  any  thing 
appears  which  repels  the  inference  of  such  an  intention,  then, 
as  between  the  parties,  they  are  not  partners.     The  rule  is  how- 
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ever  different  as  to  third  persons,  for  in  that  ease  the  general 
rule  is,  that  a  participation  in  the  profits  renders  them  partners. 
But  this  is  where  there  are  no  other  opposing  circumstances. 
If,  from  the  circumstances,  or  the  agreement  of  the  parties,  it 
satisfactorily  appears  that  the  share  of  the  profits  is  not  taken 
i  n  the  character  of  a  partner,  but  in  the  character  of  an  agent,  or 
as  a  compensation  for  labor,  services,  or  advances  made,  the  rule 
is  otherwise. 

There  is  no  absolute  rule  of  law,  that  a  participation  in  the 
profits  renders  the  participant  a  partner.  It  is  only  a  pre- 
sumption of  the  law,  which  prevails  in  the  absence  of  control- 
ling circumstances,  but  is  controlled  by  them.  This  seems  to  be 
the  extent  of  the  rule  announced  by  the  authorities.  And  there 
is  no  hardship  on  third  persons,  where  the  party  does  not  hold 
himself  out  as  a  partner.  And  this  is  only  carrying  into  effect 
the  intention  of  the  parties,  and  is  consonant  with  equity  and 
justice.  Story  on  Part.  58,  §  38.  Keeping  this  distinction  in 
view,  all  of  the  apparently  conflicting  authorities  may  be 
readily  harmonized  with  each  other,  and  with  the  principles  of 
justice  and  right. 

The  rule  as  to  the  intention  of  the  parties  as  between  them- 
selves does  not,  however,  prevail  as  to  third  persons,  when  they 
have  held  themselves  out  to  the  world  as  partners.  In  such  a 
case  they  are  estopped  from  denying  the  existence  of  a  partner- 
ship. And  it  is  for  the  obvious  reason  that  if  it  should  be  per- 
mitted, it  would  result  in  fraud  and  wrong  to  persons  dealing 
with  them  on  the  supposition  that  they  were  partners.  By 
holding  themselves  out  as  partners,  third  persons  are  induced 
to  extend  them  credit  on  the  supposition  that  they  are  bound 
for  the  contracts  of  the  firm.  When  a  person  assumes  the  char- 
acter of  a  partner,  he  at  the  same  time  assumes  all  of  the  lia- 
bilities of  that  relation,  as  to  third  persons  dealing  with  the 
firm.  The  assumption  of  the  character  is  voluntary,  and  can 
only  occur  by  his  own  acts,  and  no  hardship  can  result  from 
the  rule,  and  it  is  but  just,  when  he  has  induced  others  to  give 
credit  on  the  supposition  induced  by  his  own  acts,  that  he 
should  be  held  liable  for  its  consequences. 
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Tested  by  these  principles,  it  cannot  be  said,  that  it  was  the 
intention  of  the  parties  that  the  two  firms  should  form  a  new 
partnership.  But  on  the  contrary,  they  expressly  exclude  the 
inference.  And  according  to  the  rule,  that  the  expression  of  an 
intention  not  to  become  partners  must  control  the  relations  of 
the  parties,  we  must  therefore  hold,  that  they  did  not  occupy 
that  relation  to  each  other,  and  that  the  agreement  did  not 
create  the  relation  or  liability  of  partners  as  between  them- 
selves, or  as  to  third  persons. 

A  careful  examination  of  the  evidence  fails  to  show  that 
Niehoff  &  Co.  at  any  time  did  or  said  any  thing  from  which  it 
could  be  inferred  that  they  were  partners.  It  is  true,  that  Cass 
&  Co.  transacted  their  business  in  a  part  of  their  house,  for 
which  they  paid  them  rent,  and  also  paid  a  part  of  the  expense 
of  keeping  the  office ;  but  that,  of  itself,  does  not  prove,  nor 
does  it  tend  to  prove,  a  partnership.  Persons  engaged  in  dif- 
ferent business  may  undeniably  carry  on  their  various  pursuits 
in  the  same  office  or  room,  without  that  circumstance  creating 
the  slightest  presumption  that  they  were  partners.  And  in 
this  case,  Cass  &  Co.  advertised  and  circulated  their  business 
cards  in  the  name  of  their  firm  alone,  both  in  and  out  of  the 
office.  The  business  was  transacted  in  the  name  of  their 
firm  ;  and  the  notes  on  which  this  suit  is  brought  were  signed 
in  the  name  of  their  firm. 

The  agreement  to  furnish  not  more  than  five  thousand  dol- 
lars, was  in  the  nature  of  a  loan.  The  firm  of  Niehoif  &  Co. 
was  to  receive  as  interest  or  compensation  for  its  use,  the  third 
of  the  profits  arising  from  its  use.  But  we  have  seen  that  it 
did  not  make  them  partners.  They  do  not  seem  on  any  occa- 
sion to  have  said  or  done  any  thing  to  any  person,  from  which 
it  could  be  inferred  that  they  were  partners.  It  then  follows, 
that  from  the  facts  disclosed  in  this  record  the  firm  of  Niehoff 
&  Co.  were  not  liable,  and  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Luther  Stone 

v. 

Caroline  Clarke's  Administrators. 

1.  Administration  of  estates — exhibiting  claims  prematurely.  A  party 
who  died  intestate  had,  in  her  life-time,  executed  a  bond  of  indemnity  to 
another,  the  damages  depending  on  a  contingency  which  did  not  happen  until 
after  the  lapse  of  two  years  from  the  granting  of  letters  upon  the  obligor's 
estate.  It  was  held,  that  the  obligee's  claim  did  not  accrue  within  the  two 
years,  and  no  suit  could  be  instituted  upon  the  bond  within  that  time,  and 
consequently  his  claim  was  barred,  except  as  to  future  discovered  property. 
And  it  seems  an  attempt  to  exhibit  the  claim  within  the  two  years,  and  before 
it  accrued,  would  not  avail  the  obligee  so  as  to  enable  him  to  participate  in 
assets  which  had  been  inventoried  or  accounted  for  within  that  time. 

2.  Same—; future  discovered  estate— from  what  time  a  creditor's  rights  in 
respect  thereto  relate.  Where  a  creditor  of  an  estate  recovers  a  judgment  after 
the  lapse  of  two  years  from  the  granting  of  letters  of  administration,  and  upon 
a  claim  which  did  not  accrue  until  after  the  two  years  had  elapsed,  it  is  error 
to  confine  him,  in  the  satisfaction  of  his  judgment,  to  assets  which  might  be 
discovered  and  inventoried  after  it  was  rendered  ;  he  is  entitled  to  participate 
in  such  assets  as  might  be  discovered  and  inventoried  after  the  lapse  of  two 
years  from  the  granting  of  the  letters. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erasttjs  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Arrington  &  Dent,  for  the  appellant,  contended 
that  the  notice  served  upon  the  administrators  of  Caroline 
Clarke,  deceased,  on  the  16th  and  17th  of  December,  1861, 
which  is  mentioned  in  the  opinion  of  the  court,  and  the  filing 
of  the  bond  in  the  County  Court,  was  an  "  exhibiting  "  of  the 
claim  within  two  years  after  the  granting  of  letters  of  adminis- 
tration, within  the  meaning  of  section  116  of  the  statute  of 
wills. 

Counsel  further  contended  that,  even  if  the  claim  of  a  creditor 
of  an  estate  should  be  barred  by  reason  of  its  not  having  been 
exhibited  within  the  two  years,  he  is  entitled  to  participate  in 
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any  estate  not  inventoried  or  accounted  for  within  that  time, 
and  cannot  be  restricted  to  assets  which  might  be  discovered 
or  inventoried  after  the  rendition  of  his  judgment,  which  was 
at  a  subsequent  period.  Sloo  v.  Pool,  15  111.  47 ;  Bradford  v. 
Jones,  17  id.  93. 

Mr.  J.  S.  Page  and  Mr.  E.  A.  Rucker,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

On  the  16th  of  December,  1857,  Caroline  Clark  executed 
and  delivered  to  Luther  Stone  her  obligation,  in  writing,  under 
seal,  in  the  penalty  of  $5,000,  conditioned  that  if  she  should 
at  all  times  thereafter  save,  defend  and  keep  Stone,  his  heirs, 
etc.,  harmless  and  indemnified,  of  and  from  all  actions,  suits, 
costs,  charges,  damages  and  expenses  whatsoever  which  should 
or  might  at  any  time  thereafter  happen  or  come  to  him,  for  or 
by  reason  of  two  promissory  notes  which  Stone  had  before 
given  to  one  Charles  G.  E.  Prussing,  and  which  were  outstand- 
ing, or  if  those  notes  should  at  any  time  be  canceled  or  annulled 
without  Stone  having  to  pay  them,  or  if  their  collection  should, 
as  against  him,  be  enjoined  by  competent  authority,  then  the 
obligation  was  to  be  void,  otherwise  to  remain  in  full  force. 

Simultaneous  with  the  execution  of  this  bond,  it  was  agreed 
between  the  parties  to  it,  that  a  suit  should  be  prosecuted  in 
Stone's  name,  but  at  the  expense  of  Caroline  Clark,  for  the 
purpose  of  perpetually  enjoining  the  collection  of  those  notes, 
and  also  to  enable  Stone  to  recover  back  certain  moneys  he 
had  before  paid  Prussing  on  the  same  transaction,  the  benefit 
of  which  was  to  inure  to  Caroline  Clark. 

Caroline  Clark  soon  after  died,  and  letters  of  administration 
on  her  estate  were  duly  granted  on  the  18th  of  January,  1860. 
Stone  served  a  notice  on  her  administrators  on  the  16th  and 
17th  of  December,  1861,  notifying  them  that  this  obligation 
had  been  filed  in  the  office  of  the  clerk  of  the  Cook  County 
Court,  and  that  he  paid  the  intestate  $2,536,  partly  in  cash  and 
partly  by  notes,  at  the  time  of  the  execution  of  the  bond,  one 
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of  wliicli  notes  lie  had  not  taken  up,  although  lie  had  been 
ready  to  pay  it.  if  the  conditions  of  the  bond  were  fulfilled, 
but  which  he  was  unwilling  to  pay  her  administrators  unless 
they  were  fulfilled,  he  regarding  the  bond  as  a  just  set-off 
against  the  note.  The  notice  also  recited  that  he,  Stone,  claimed 
that  the  outstanding  and  unpaid  note  should  be  canceled,  and 
that  he  should  have  a  judgment  for  the  full  amount  of  the 
damages,  costs,  charges  and  defenses  for  which  he  was  held 
liable  on  account  of  the  two  notes  to  Trussing  mentioned  in 
the  bond,  which  notes  had  been  sued  in  the  Superior  Court  of 
Chicago.  With  this  notice  a  copy  of  the  bond  was  delivered 
to  the  administrators.  No  further  proceedings  appear  to  have 
been  had  under  this  notice. 

On  the  4th  of  March,  1862,  Stone,  having  filed  the  bond  in  the 
County  Court,  ordered  a  summons  to  issue  to  the  administra- 
tors to  appear  and  defend  against  the  claim,  in  pursuance  of 
section  three  of  the  act  of  1859  entitled  "An  act  to  reform  the 
probate  system."  Accompanying  the  bond  so  filed  was  a  bill 
of  particulars  by  Stone,  showing  the  extent  of  his  claim,  the 
first  item  of  which  is  under  date  of  March  7,  1864,  and  is  the 
judgment  paid  Lull  and  Meyers,  rendered  on  one  of  the  notes 
mentioned  in  the  bond,  and  stated  at  $1,920. 

The  County  Court,  deeming  his  claim  just  and  equitable, 
allowed  it  for  the  sum  of  $2,388.62,  and  placed  it  in  the  fourth 
class,  and,  it  appearing  to  the  court  that  the  claim  was  not  pre- 
sented until  more  than  two  years  from  the  date  of  the  letters 
of  administration,  it  was  ordered  that  the  same  should  be  paid 
out  of  property  not  inventoried  or  accounted  for  by  the  admin- 
istrators, and  that  Stone  pay  the  costs. 

From  this  order  Stone  appealed  to  the  Circuit  Court,  in 
which,  at  the  January  Term,  1856,  the  cause  having  been 
submitted  for  trial  to  the  court  without  a  jury,  the  judgment 
of  the  County  Court  was  affirmed  for  $2,584.08,  excluding  it 
from  any  share  in  the  money  ready  for  distribution,  and  order- 
ing that  the  claim  should  be  paid  out  of  the  estate  not 
inventoried,  or  accounted  for  by  the  administrators,  and  not  in 
due  course  of  administration. 
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To  reverse  this  judgment,  this  appeal  is  prosecuted  by  Stone. 

When  Stone  presented  his  bond  to  the  County  Court,  in 
December,  1861,  it  does  not  appear  he  had  been  at  that  time 
damnified,  and,  therefore,  had  then  no  claim  for  damages 
against  the  obligor's  estate,  nor,  as  the  record  shows,  did  he 
have  an  established  claim  to  a  large  portion  of  that  which  was 
allowed  him  as  damages,  until  after  the  trial  was  commenced 
in  the  County  Court  by  summons.  It  was  a  bond  of  indem- 
nity, the  damages  depending  on  a  contingency  which  he  did 
not  show  had  happened.  Stone  certainly  had  no  claim  until 
he  was  damnified,  and  as  he  was  not  liable  on  the  notes  and 
thereby  suffered  damage,  until  after  the  lapse  of  two  years,  his 
claim  had  not  accrued  within  two  years,  and  no  suit  could 
have  been,  or  was  instituted, ,  within  the  two  years,  conse- 
quently Stone's  claim  was  barred,  except  as  to  future  discov- 
ered property.  (Scates'  Comp.  1209.) 

But  the  order  of  the  Circuit  Court  is  wrong  in  form,  as  it 
confines  Stone  to  assets  which  might  be  discovered  and  inven- 
toried after  the  rendition  of  the  judgment,  which  is  the  import 
of  this  order,  instead  of  to  such  assets  as  might  be  discovered 
and  inventoried  after  the  lapse  of  two  years  from  the  granting 
of  letters  of  administration. 

We  do  not  deem  it  necessary  to  consider  any  other  point 
made  in  this  case  as  it  is  now  presented. 

For  the  errors  in  the  entry  of  the  judgment,  the  judgment 
must  be  reversed  and  the  cause  remanded. 


Judgment  reversed. 


Elizabeth  Flagler 

v. 

James  Crow,  Executor,  etc.,  et  al. 

1 .  Bill  of  review — when  it  will  lie  upon  a  decree  entered  by  consent.  A 
decree  entered  by  consent  of  parties  cannot  be  set  aside  by  bill  of  review  with 
out  showing1  fraud  or  mistake. 
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2.  Decree  i?y  consent — ivhat  constitutes  consent.  A  bill  for  partition  of 
real  estate  among  the  parties  in  interest  set  forth  that  the  several  owners  had 
agreed  upon  a  partition,  which  was  set  fortli  in  the  bill,  and  which  gave  to  one 
of  the  parties  defendant  a  less  estate  than  he  was  entitled  to.  The  bill  prayed 
that  this  partition,  as  agreed  upon  between  the  parties,  might  be  decreed  by 
the  court.  The  defendant  whose  estate  was  thus  to  be  diminished  filed  an 
answer  admitting  the  allegations  of  the  bill,  and  "  desiring  the  prayer  of  the 
bill  to  be  granted  by  the  court."  The  decree  appointing  the  commissioners 
to  make  the  partition  recited  that  this  defendant,  by  his  answer,  admitted  the 
facts  and  charges  in  the  bill,  and  that  he  assented  to  and  desired  the  prayer  of 
the  bill  should  be  granted  by  the  court ;  and  the  final  decree  of  approval  and 
investiture  recited  the  filing  of  the  report,  and  "no  objections  being  made 
thereto,  but  the  same  being  satisfactory  to  the  solicitors  of  the  parties  above 
named,  ordered,"  etc.  It  was  held,  that  these  proceedings  showed  a  consent 
by  the  defendant,  not  only  that  a  partition  might  be  made,  but  that  it  might 
be  made  in  the  specific  mode  set  forth  and  prayed  for  in  the  bill. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  Arthur  W.  Wendett,  for  the  plaintiff  in  error. 

Mr.  C.  Beckwith,  for  the  defendants  in  error,  and  Messrs. 
Waller  &  Stearns,  for  the.  defendant  Taylor,  one  of  the  terre 
tenants. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  majority 
of  the  Court : 

In  December,  1848,  one  Augustus  Garrett  departed  this  life, 
leaving  a  will,  by  which  he  directed  the  income  from  his  real 
estate,  after  the  payment  of  debts  and  legacies,  to  be  divided 
between  his  wife,  Eliza,  his  two  sisters,  Mary  Banks  and  Letitia 
Flagler,  and  his  two  nephews,  James  and  Thomas  G.  Crow,  in 
certain  specified  proportions,  and  further  directing  that,  on  the 
death  of  his  said  wife  and  sisters,  the  real  estate  should  be 
divided  between  Charles  D.  Flagler,  son  of  Letitia,  and  said 
James  and  Thomas  Crow,  or,  if  they  should  be  dead,  between 
their  children  per  stirpem.     The  widow  renounced  the  will, 
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and  thereby  became  entitled  to  one-half  the  realty  in  fee,  leav- 
ing only  one-half  to  vest  under  the  will  in  the  manner  above 
stated.  The  parties  interested  desired  to  procure  a  partition 
without  waiting  for  the  death  of  the  widow  and  sisters,  and  for 
that  purpose  Eliza  Garrett,  the  widow,  and  the  said  James  and 
Thomas  Crow,  filed  a  bill  at  the  March  Term,  1851,  of  the 
Cook  county  Circuit  Court,  making  Charles  D.  Flagler,  his  two 
children,  Lucy  Louisa  and  Elizabeth,  the  plaintiff  in  error,  and 
all  other  persons  interested,  parties  defendant.  The  bill  set 
forth  that  the  widow,  the  sisters,  Mary  Banks  and  Letitia  Flag- 
ler, and  the  nephews,  James  and  Thomas  Crow  and  Charles  D. 
Flagler,  had  agreed  upon  a  partition  of  the  estate,  which  was 
set  forth  in  the  bill,  and  that  the  Flagler  interest  was  to  go  to 
Letitia  during  her  life,  then  to  Charles  D.,  if  he  survived  her, 
daring  his  life,  and  then  to  his  children  in  fee.  Under  the 
will,  Charles  D.  Flagler  was  clearly  entitled  to  the  fee  after 
the  death  of  Letitia,  and  this  record  furnishes  no  explanation 
of  his  self-denial  in  taking  only  an  estate  for  life. 

The  bill  prayed  that  this  partition,  as  agreed  upon  between 
the  parties,  might  be  decreed  by  the  court.  Charles  D.  Flag- 
ler filed  an  answer  admitting  the  allegations  of  the  bill,  and 
"  desiring  the  prayer  of  the  bill  should  be  granted  by  the 
court."  It  was  granted.  After  the  usual  reference  and  re* 
port,  a  decree  was  entered  appointing  commissioners  to  make 
the  partition  as  prayed  in  the  bill.  In  due  time  they  reported, 
and  a  final  decree  was  entered  approving  their  report  and 
giving  to  Charles  D.  Flagler  an  estate  for  life,  with  remainder 
in  fee  to  his  children.  The  decree  appointing  the  commis- 
sioners recites  that,  "  it  appears  from  the  answers  of  said  Letitia 
and  Charles  D.  Flagler,  filed  herein,  that  the  facts  and  charges 
rin  said  bill  set  forth  are  admitted,  and  that  they  assent  to  and 
desire  the  prayer  of  said  bill  to  be  granted  by  the  court." 
The  final  decree  of  approval  and  investiture  recites  the  filing 
of  the  report,  and  "  no  objections  being  made  thereto,  but  the 
same  being  satisfactory  to  the  solicitors  of  the  parties  above 
named,  ordered,"  etc. 

At  the  May  Term,  1S53,  Charles  D.  Flagler  filed  his  bill  of 
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review,  setting  forth  all  the  above  details,  and  alleging  error 
appearing  on  the  face  of  the  record  in  the  former  decree,  in 
that  the  decree  gave  Charles  D.  Flagler  only  a  life  estate, 
when  by  the  will  he  was  entitled  to  a  fee.  The  children, 
Elizabeth  and  Lucy  Louisa  Flagler,  were  made  parties,  and  i. 
decree  was  entered  reversing  the  former  decree  so  far  as  re- 
lated to  the  Flagler  interest,  and  giving  the  fee  to  Charles  D. 
Flagler.  From  that  decree  Elizabeth  Flagler  now  prosecutes 
a  writ  of  error.  All  the  facts  above  set  forth  appear  on  the 
face  of  the  bill  of  review.  Certain  persons  have  been  made 
parties  to  this  writ  of  error  as  terre  tenants,  who  have  filed  a 
plea  claiming  to  hold  as  innocent  purchasers  under  Charles  1). 
Flagler  since  the  bill  of  review. 

However  much  we  may  regret  the  possible  consequences  to 
innocent  purchasers,  we  are  obliged  by  the  plainest  and  best 
settled  rules  of  law  to  reverse  this  decree.  That  a  decree  en- 
tered by  consent  of  parties  cannot  be  set  aside  by  bill  of  re- 
view, without  showing  fraud  or  mistake,  is  incontrovertible. 
(2  Dan.  Ch.  Pr.  1179 ;  3  id.  1602 ;  Adams'  Eq,  400.)  This  is 
not  denied  by  the  counsel  for  defendant  in  error,  but  it  is 
urged  that  the  consent  herein  given  was  simply  that  partition 
should  be  made,  and  not  to  this  particular  partition.  But  the 
facts  we  have  already  stated  as  appearing  on  the  record,  show 
beyond  all  question  that  this  position  is  untenable.  This  spe*- 
cific  partition  was  set  out  in  the  bill  as  having  been  agreed 
upon  by  the  parties,  and  the  court  is  prayed  to  confirm  it,  and 
the  consent  of  Charles  D.  Flagler  appears  by  his  answer  and 
by  both  the  decrees.  It  would  be  a  perversion  of  language  if 
we  should  narrow  this  consent  as  urged  by  counsel.  It  is  im- 
possible thus  to  construe  this  record. 

Counsel  urge  that  this  is  a  case  where  the  law  is  to  be 
strained.  "  To  do  a  great  right,  do  a  little  wrong."  We 
would  willingly  render  a  different  judgment  if  we  could  find 
ground  for  it  in  the  record,  but  we  have  no  dictatorial  or  dis- 
pensing power.  It  is  our  duty  to  declare  the  law  as  it  is 
written.  Established  principles  cannot  be  disregarded  on  ac 
count  of  individual  hardship.  Such  cases  must  occur  under 
27— 40th  III. 
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all  systems  of  jurisprudence,  but  it  is  better  that  the  hardship 
should  be  suffered  rather  than  the  system  be  overturned. 

We  must  reverse  this  judgment,  but  we  decide  nothing  as 
to  the  rights  of  purchasers  from  Charles  D.  Flagler.  That 
most  be  left  for  future  adjudication. 

Judgment  reversed. 


Samuel  Colvin  et  al. 

v. 
Kersey  H.  Fell  et  al. 

1.  Survey  of  lands — lines,  comers,  etc.  Where  the  field  notes  of  the 
survey  of  a  township  call  for  due  north  and  south  lines  for  the  sections,  and 
the  east  and  west  lines  call  for  distances,  and  section  corners  on  the  north 
and  south  lines,  and  the  survey  does  not  close,  in  the  absence  of  other  control- 
ling circumstances,  it  cannot  be  determined  which  is  correct  and  should  control. 
And  under  a  decree  requiring  the  survey  to  be  made  according  to  the  calls  for 
variations  from  true  lines,  both  calls  cannot  be  observed. 

2.  Same — monuments.  Monuments  placed  by  the  original  surveyors  to 
indicate  boundaries  and  corners,  must,  when  identified,  govern  calls  for  cornets 
and  distances.  But  when  not  found,  and  other  calls  of  the  survey  are  repug- 
nant, that  must  control  which  is,  probably,  most  correct,  to  ascertain  which 
other  known  monuments  may  be  consulted. 

3.  Same.  Where  a  decree  required  commissioners  to  survey  the  exterior 
lines  of  a  township  having  a  large  excess,  and  where  corners  for  sections 
were  not  found,  to  equalize  the  distance  between  section  corners,  they  might 
adopt  one  of  these  lines,  and  then  run  from  them  to  corresponding  lines  on  the 
opposite  side  of  the  township ;  held,  that  the  decree  was  complied  with  by 
running  direct  and  not  deflected  lines,  although  the  latter  might  have  pro 
duced  a  more  accurate  pro  rata  distribution  of  the  surplus. 

4.  Same — variation  between  calls  and  monuments.  Where  the  field  notes 
call  for  a  true  north  and  south  line  on  the  east  side  of  a  township,  and  it 
appears,  from  a  monument  found  on  the  line,  that  it  was  deflected,  and  a 
decree  requires  the  interior  lines  to  be  run  parallel  to  the  exterior  lines,  unless 
a  variation  is  called  for  by  the  field  notes,  and  the  field  notes  for  the  section 
lines  running  north  and  south  call  for  due  north  lines,  this  call  must  govern, 
as  it  varies  from  the  deflected  line  of  the  township. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 
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Statement  of  the  case.         Opinion  of  the  Court. 

This  was  a  bill  in  chancery  filed  by  Jesse  W.  Fell  and 
others,  in  the  McLean  Circuit  Court,  against  Elias  Heller  and 
others.  The  object  of  the  bill  was  to  obtain  a  resurvey  of 
township  twenty-four  north,  in  range  three,  east  of  the  third 
principal  meridian.  The  commencement  of  this  proceeding 
was  authorized  by  an  act  of  the  general  assembly,  adopted  for 
the  purpose  of  conferring  power  to  have  a  resurvey  made  in 
this  mode. 

A  hearing  was  had,  and  a  decree  appointing  commissioners 
and  prescribing  the  rules  that  should  govern  in  conducting  the 
survey.  This  decree  was  satisfactory  to  the  parties,  and  no 
objection  is  made  to  it.  The  commissioners  thus  appointed 
proceeded  to  make  the  purvey,  and  reported  it  to  the  court, 
where  exceptions  were  filed,  but  on  a  hearing  were  disallowed, 
and  the  report  approved  and  confirmed,  to  reverse  which  this 
appeal  is  prosecuted.  The  facts  in  the  case  appear  in  the 
opinion  of  the  court. 

Mr.  A.  T.  Reeves,  for  the  appellants. 

Messrs.  Williams  &  Burr,  for  the  appellees. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  township  twenty- four  north,  in  range  two 
east  in  McLean  county,  was  never  surveyed  into  sections,  or 
if  so,  that  the  interior  corners  were  never  established  by  the 
government  surveyors.  To  avoid  litigation,  and  to  settle  the 
rights  of  the  various  owners  of  the  lands  in  the  township, 
the  general  assembly,  at  its  session  of  1865  (Private  Laws,  vol. 
1,  p.  254),  adopted  an  act  authorizing  any  number  of  the  own- 
ers of  lands  in  the  township  to  file  a  bill  in  the  McLean  Circuit 
Court  against  the  other  owners,  for  the  purpose  of  having  eonr 
missioners  appointed  to  resurvey  the  township,  and  to  establish 
the  boundary  lines  and  corners  of  the  different  sections  anc 
quarter  sections.      Under  the  provisions  of  this  act,  a  portion 
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of  the  owners  filed  a  bill  to  the  September  Term,  1865,  of  that 
court,  against  the  others.  On  the  hearing  at  the  return  term, 
a  decree  was  rendered,  appointing  Zimri  Enos,  A.  F.  Risley 
and  John  McGraw,  commissioners  to  make  the  survey,  and  to 
establish  the  lines  and  corners  of  the  sections  and  quarter  sec- 
tions, and  to  plant  at  each  corner  substantial  stones  as  monu- 
ments. 

The  decree  also  required  : 

"  That,  in  making  said  survey,  said  commissioners  shall  take 
and  be  governed  by  all  corners  that  are  known  and  satisfactorily 
proved  to  be  original  government  corners,  and  where  such  a 
corner  is  found  on  the  exterior  line  of  the  township  on  one  side 
and  no  original  corner  on  the  opposite  side,  a  line  shall  be  run 
from  said  original  corner,  through  the  township,  parallel  with 
the  outside  boundary  line  of  the  township,  unless  the  original 
field  notes  call  for  a  variation  from  such  parallel  line,  and  if 
they  do,  then  such  line  shall  be  run  with  the  variation  called 
for  by  the  original  field  notes,  and  the  spaces  between  all  orig- 
inal corners  shall  be  divided  pro  rata,  in  accordance  with  the 
calls  of  the  original  field  notes,  between  said  corners." 

The  commissioners  proceeded  under  the  decree  and  made 
the  survey,  and  reported  their  action  to  the  next  term  of  the 
court.  On  the  coming  in  of  the  report,  exceptions  were  filed, 
which,  on  being  heard,  were  overruled,  and  the  report  was 
approved  and  confirmed  by  a  decree  of  the  court.  The  cause 
is  brought  to  this  court  to  reverse  the  decree  of  confirmation. 
The  exception  taken  to  the  report,  and  the  disallowance  of 
which  is  now  complained  of  as  error,  is :  That  the  commission- 
ers, in  running  from  known  corners,  on  the  south  side  of  the 
township,  to  corresponding  corners  on  the  north  side  of  the 
township,  ran  straight  lines,  and  failed  to  regard  the  variations 
called  for  by  the  field  notes,  in  establishing  the  intermediate 
corners,  which  would  have  produced  crooked  or  broken  lines, 
thereby  giving  to  some  sections  more  than  their  proper  propor- 
tion, and  to  others  no  part  of  the  surplus. 

No  exceptions  are  taken  to  the  original  decree,  but  it  is  con- 
ceded that  it  is  correct  in  the  principles  upon  which  it  requires 
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the  survey  to  be  made.  It  is  also  conceded  that  the  exterior 
corners  established  on  the  township  lines  are  correct  and  in 
conformity  to  the  decree.  Nor  is  there  any  abjection  made  as 
to  the  mode  adopted  in  running  the  east  and  west  lines  through 
the  township.  Thus  it  will  be  seen  that  the  whole  controversy 
turns  on  the  mode  adopted  in  running  the  north  and  south 
interior  lines.  And  it  is  urged  that  if  the  calls  of  the  field 
notes  had  been  observed,  it  would  have  resulted  in  a  more  just 
and  fair  division  of  the  surplus  among  the  various  owners  of 
the  lands  of  the  township. 

It  seems  that  there  are  eight  hundred  acres  or  more  of  surplus 
land  in  this  township.  And  the  northern  line  of  the  township 
seems  to  be  fifteen  rods  and  seventeen  links  longer  than  the 
south  line ;  and  the  west,  thirteen  rods  and  eight  links  longer 
than  the  east  line.  This  then  precludes  the  possibility  of  run- 
ning the  interior  lines  precisely  parallel  to  the  exterior  lines. 
They  might  approximate,  but  could  not,  in  the  nature  of 
things,  be  perfect  parallels.  The  decree  was  no  doubt  rendered 
upon  the  supposition  that  the  opposite  township  lines  were  of 
equal  length,  and  that  the  township  was  perfectly  square,  or  at 
least  a  perfect  parallelogram.  This  being  true,  if  the  interior 
lines  approximate  as  near  as  the  outer  lines  will  permit,  to  a 
parallel,  the  requirements  of  the  decree  must  be  held  to  have 
been  answered. 

It  appears  from  their  report,  that  the  commissioners  first 
established  the  township  corners.  They  report  that  the  north- 
east and  south-east  were  proved  to  be  original  corners,  and 
that  the  south-west  corner  was  proved  to  have  been  recognized 
as  such  for  more  than  twenty  years.  They  found  the  north- 
west corner  by  surveying  from  other  known  corners.  On  the 
eastern  boundary  of  the  township,  one  original  corner  was 
found  between  the  south-east  and  the  north-east  corners.  Also 
on  the  south  line,  two  other  original  corners  between  the  south- 
east and  south-west  corners  of  the  township.  No  original  cor- 
ners were  found  on  the  northern  or  western  boundaries  of  the 
township.  These  points  having  been  established,  they  sur 
Teyed  and  measured  the  distance  on  the  south  line  between 
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these  corners  and  divided  the  distance,  pro  rata,  according  to 
the  calls,  and  set  monuments  for  section  and  quarter  section 
corners.  They,  in  like  manner,  divided  the  distance  on  the 
east  line  of  the.  township. 

In  establishing  section  and  quarter  section  corners  on  the 
north  and  west  lines  of  the  township,  they  measured  the  whole 
length  of  these  lines,  and  divided  the  distance,  pro  ?*ata,  in 
accordance  with  the  calls  of  the  original  field  notes,  and  set 
monuments  for  section  and  quarter  section  corners.  The  town- 
ship was  then  subdivided  into  sections  and  quarter  sections, 
by  connecting  the  points  thus  established  on  the  exterior  lines 
of  the  township,  by  running  lines  from  the  corners  on  the  south 
to  corresponding  corners  on  the  north,  and  the  section  and 
quarter  section  corners  were  established  by  subdividing  the  dis- 
tance pro  rata  in  accordance  with  the  distance  called  for  by 
the  original  field  notes  and  plat.  True  lines  ware  then  run 
from  each  interior  section  corner  east  and  west  to  the  opposite 
corner,  and  the  distance  between  these  points  was  equally 
divided  and  a  quarter  section  corner  established.  We  deem 
this  statement  of  the  facts  as  sufficient  to  present  the  questions 
raised  on  the  sufficiency  of  the  survey  reported  by  the .  com- 
missioners. 

By  the  mode  adopted  by  the  government  for  the  subdivision 
of  townships  into  sections,  the  lines  running  east  and  west, 
although  not  continuously,  run  on  approximately,  but  not 
strictly,  true  or  straight  lines.  On  the  other  hand,  the  north 
and  south  interior  lines  are  generally  slightly  deflected,  either 
to  the  east  or  west.  This  is  produced  in  part  by  the  sj^stem 
adopted,  partly  by  the  imperfection  of  the  instruments 
employed,  and  to  the  careless  use  of  them.  Hence  the  sec- 
tions, although  intended  as  far  as  practicable  to  be  of  equal  size, 
except  the  tiers  on  the  north  and  west  boundaries  of  the  town- 
ship, are  not  uniform.  When  the  government  surveyor  came 
to  divide  the  township  into  sections,  after  adjusting  his 
compass,  so  as  to  run  parallel  with  the  line  on  the  eastern 
boundary  of  the  township,  he  commenced  at  the  first  section 
corner  on  the  south  line  of  the  township,  east  of  the  corner, 
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and  ran  one  mile  north,  where  he  placed  a  section  corner. 
He  then  ran  east,  and  measured  the  distance  to  the  section 
corner  on  the  township  line.  He  thus  established  the  west 
and  north  line  of  the  section,  and  at  the  same  time  determined 
whether,  as  he  intended,  his  western  section  line  was  parallel 
to  the  township  line.  If  found  to  be  incorrect,  he  changed 
the  variation  of  his  compass,  and  resumed  his  north  line  to  the 
next  mile  corner,  and  then  ran  east  as  before,  and  lie  so  con- 
tinued until  he  reached  the  north  line  of  the  township,  when 
he  returned  and  surveyed  another  tier  of  sections,  and  so  on 
until  the  township  was  subdivided. 

In  the  survey  of  townships,  the  calls  are  for  the  cardinal 
points  of  the  compass ;  and  it  was  the  design  that  they 
should  be  so  ran.  But  meridians  always,  owing  to  the  shape 
of  the  earth,  converge  as  the  north  is  approached.  The  rate 
of  approximation,  unless  modified  by  other  causes,  is  about 
seventy-six  links  in  the  distance  of  six  miles,  and  consequently 
gives  an  approximation  of  twelve  and  two-thirds  links  to  the 
lines  which  bound  the  east  and  west  side  of  each  section.  It 
is  also  necessary  to  observe  the  difference  between  the  true 
and  the  magnetic  poles,  and  to  make  a  proper  allowance  for 
this  difference,  and  also  to  allow  for  the  convergence  of  the 
meridians  before  a  true  north  line  can  be  run.  When  to 
this  we  add  the  imperfections  of  instruments,  and  negligence 
of  those  employed,  we  see  that  the  highest  degree  of  skill 
and  the  greatest  care  that  can  be  observed  are  requisite 
to  close  every  section  with  precision,  or  to  make  such  a  sur- 
vey mathematically  correct.  Whilst  all  surveys  are  so  in 
theory,  in  practice  they  seldom  are.  Although  not  absolutely 
correct,  they  are  sufficiently  accurate  to  answer  all  practical 
purposes. 

The  original  field  notes  of  this  survey  call  for  straight  or 
direct  lines,  and  note  no  variation  from  such.  Had  deflected 
lines  been  run,  the  notes  would  most  probably  have  called  for 
the  necessary  variation,  and  given  the  degrees  and  minutes,  but 
we  find  direct  lines  called  for.  We  must,  therefore,  conclude 
that  the  persons  conducting  these  surveys  endeavored  to  run 
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direct  lines,  and  did  so  in  so  far  as  was  practicable  with  the 
instruments  employed  and  adjusted  as  they  were. 

The  commissioners  followed  the  calls  of  the  field  notes,  by 
running  due  north  the  required  distance,  and  found  no  more 
than  the  usual  difficulty  in  closing  the  sections.  But  by  this 
mode,  the  township  being  largely  in  excess,  considerable  sur- 
plus was  to  be  disposed  of,  which,  in  the  mode  adopted  origi- 
nally, would  fall  on  the  north  and  west  sides  of  the  township, 
a  portion  of  which  fell  there,  but  not  near  so  large  as  would 
have  been  produced  had  they  pursued  the  course  adopted  by 
the  government  surveyor.  By  running  a  direct  line  from  a 
section  corner  on  the  south  to  the  corresponding  corner- on  the 
north  line  of  the  township,  they,  to  some  extent,  equalized  the 
surplus,  but  not,  perhaps,  to  the  same  extent  as  they  could 
have  done  by  deflecting  these  direct  north  lines  to  the  west- 
ward, as  shown  by  the  witnesses. 

The  surveyor  who  divided  the  township  into  sections  made 
his  notes,  calling  for  course  and  distance  on  the  lines  he  then 
traced.  But,  as  is  generally  the  case  when  they  come  to  be 
retraced,  they  do  not  close  with  precision.  In  some  cases,  by 
following  the  calls  for  the  interior  lines  run  north,  and  the  dis- 
tance for  the  lines  run  east,  the  latter  are  found  to  be  too 
short,  and  in  others  too  long.  Thus  we  find  the  calls  for 
course  and  distance  of  the  two  classes  of  lines  fail  to  corres- 
pond, but  are  repugnant.  In  the  absence  of  the  original 
courses,  which,  when  found,  must  control,  it  is  unknown 
whether  the  call  for  course  and  distance  on  the  lines  running 
north,  or  the  distance  on  the  lines  running  east,  shall  govern. 
No  one  can  tell  whether  the  monument  was  placed  at  the  one 
place  or  the  other  thus  called  for  by  the  field  notes.  This 
being  true,  who  can  determine  that  the  commissioners  have 
not  divided  the  surplus  according  to  the  field  notes,  as  required 
by  the  decree.  Had  they  placed  the  corners  according  to  the 
call  for  distance  on  the  lines  running  east,  they  would  have 
violated  the  call  of  the  same  field  notes  for  course  on  the  lines 
running  northward,  and  the  call  of  the  former  cannot  be  more 
imperative  than  the  latter.     But  the  presumption  would  seem 
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to  be  rather  in  favor  of  the  course  than  of  the  distance,  as 
chain-men  are  more  liable  to  inaccuracy  in  measurement  than 
the  surveyor  in  the  course. 

If  the  section  corners  were  placed  in  the  north  line,  as  they 
usually  are,  and  no  doubt  were  in  this  survey,  then  the  pre- 
sumptions are  decidedly  in  favor  of  the  calls  for  course  on  the 
lines  running  north,  rather  than  the  distance  called  for  on 
the  lines  running  east.  When  the  commissioners  divided  the 
large  surplus  in  this  township  by  fixing  the  section  corners  on 
the  township  lines  equidistant  from  each  other,  thus  dividing 
the  surplus,  and  then  ran  the  lines  in  a  direct  course  to  the 
corresponding  corners  on  the  opposite  side  of  the  township, 
equalization  was  proximately  attained  as  near  as  it  was  practi 
cable,  and  much  nearer  so  than  would  have  resulted  by  divid- 
ing the  township  in  the  mode  originally  pursued.  And  in  this 
we  can  see  no  departure  from  the  requirements  of  the  decree. 
If  it  has  failed  to  distribute  the  surplus  pro  rata  among  all 
of  the  sections,  the  fault  is  in  the  decree  more  than  in  the  sur- 
vey, and  it  was,  and  still  is,  unobjected  to  by  the  parties. 

Having  variant  calls,  one  for  course  and  distance  in  one 
direction,  and  the  other  for  the  same,  at  right  angles  to  the 
former,  and  when  tested  by  measurement,  it  is  found  that  they 
do  not  close ;  and  as  both  calls  are  for  the  cardinal  points  of 
the  compass,  in  strictness,  there  is  no  call  for  a  variation,  but 
there  are  repugnant  calls  for  distances  ;  and  as  the  decree  has 
not,  in  terms,  provided  for  that  state  of  facts,  the  mode  of 
equalization  adopted  by  it  must  govern.  But  if  the  repugnant 
call  for  distance  on  the  lines  running  east,  can  be  regarded  as 
a  call  for  a  variation,  still  we  have  the  call  for  true  north  lines, 
repugnant  to  the  other,  and  if  one  is  as  much  to  be  regarded 
as  the  other,  still  the  case  is  relieved  of  none  of  its  difficulties. 
We  would  hare  in  that  case  one  portion  of  the  field  notes  call- 
ing for  true  north  lines,  and  another  calling  for  a  variation 
from  true  lines,  and  which  shall  be  rejected  ?  The  one  is  as 
essential  an  element  in  a  survey  as  the  other.  Dispense  with 
either  course  or  distance,  and  no  survey  could  ever  be  made. 
In  such  a  conflict  between  the  calls  for  course   and  distance, 
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other  circumstances  must  usually  control.  When  the  bound- 
ary line  or  monument  is  found,  and  are  repugnant  to  calls  for 
course,  distance  or  quantity,  or  even  all  of  them,  the  line  or 
monument  must  control.  In  this  township,  however,  but  one 
interior  corner  was  found,  and  in  such  a  position  as  to  afford 
no  assistance  in  the  solution  of  the  difficulty.  Had  other  es- 
tablished interior  corners  been  found,  they  would  have  aided 
materially  in  arriving  at  a  solution  of  the  difficulty ;  and  from 
them  other  corners  could  have  been  satisfactorily  established. 
And  whilst  in  that  case  the  surplus  would  probably  have  been 
less  equally  apportioned  among  the  various  owners,  still  they 
would  have  controlled. 

For  aught  we  know,  the  chain-men  may  have  been  careless, 
or  the  surveyor  may  have  been  negligent  in  adjusting  his  com- 
pass, and  the  difference  called  for  in  the  field  notes  thus  pro- 
duced. If  the  lines  running  north  are  traced  with  an  accurate 
compass,  it  is  not  probable  that  a  deflected  line  could  be  pro- 
duced. It  would  have  been,  like  that  run  by  the  commis- 
sioners, very  nearly  a  direct  line  from  a  corner  on  the  south, 
to  the  corresponding  corner  on  the  north  line  of  the  township. 
No  variation  being  called  for  from  a  true  line,  if  the  call  is 
changed,  a  direct  line  follows  as  the  inevitable  result. 

It  is  also  urged,  that,  inasmuch  as  it  appears  that  there  is  a 
break  or  deflection  in  the  line  bounding  the  township  on  the 
east,  the  commissioners  have  disregarded  the  provision  of 
the  decree  requiring  the  interior  lines  to  be  parallel  with  the 
exterior  lines  of  the  township,  unless  the  original  field  notes 
call  for  a  variation  from  a  parallel  line,  in  which  case  the  line 
shall  be  run  according  to  the  variation  called  for  by  the  field 
notes.  We  have  then  a  deflected  line  on  the  east,  although  a 
straight  line  is  called  for  on  the  east  and  west  of  the  sections, 
one  mile  west  of  the  township  line.  Then  does  not  this  call 
of  the  field  notes  for  a  true  north  line  vary  from  the  deflected 
township  line,  and  how  could  the  commissioners  have  complied 
with  this  requirement  of  the  decree,  except  by  running  direct 
lines  for  the  west  boundary  of  the  various  sections  ?  It  would 
seem  that  they  have  complied  strictly  with  the  decree  in  this 
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requirement,  and  to  have  deflected  these  interior  lines  would 
have  violated  the  decree. 

It  is  contended  that  the  plan  of  survey,  urged  by  appellants, 
would  have  produced  a  more  equal  distribution  of  the  surplus 
among  all  of  the  sections,  than  has  resulted  from  the  survey 
made  by  the  commissioners.  Even  if  this  were  conceded,  and 
it  may  be  true  to  a  limited  extent,  still  it  does  not  seem  to  have 
been  required  by  the  decree  under  which  the  commissioners 
acted,  and  with  which  they  have  complied,  certainly  as  nearly 
as  they  would  have  done  by  departing  from  parallel  lines,  as 
required  by  the  decree  and  by  adopting  deflected  lines,  con- 
tended for  by  appellants.  Each  owner  has,  by  the  survey  re- 
ported to  the  court,  all  of  the  land  which  he  purchased,  and  it 
is  believed  more,  and  if  so,  no  one  is  wronged. 

If  the  mode  contended  for  by  appellants  had  been  pursued, 
it  would  have  produced  very  crooked  lines,  and  have  occasioned 
great  inconvenience,  and,  in  many  cases,  loss  in  removing  and 
resetting  houses,  fences  and  orchards,  as  such  improvements 
were  no  doubt  made  with  reference  to  direct  and  not  deflected 
lines.  While  equal,  or  rather  pro  rata  distribution  of  such  a 
surplus  is  highly  desirable,  yet  all  other  considerations  should 
not  be  required  to  yield  to  it.  The  survey  reported  carried  out 
the  requirements  of  the  decree,  and  produced  pro  rata  distri- 
bution, not  precise  and  entirely  accurate  it  is  true,  but  approxi- 
mately so,  and  more  nearly  so,  than  was  probably  done  origi- 
nally by  the  government.  Upon  mature  consideration  of  the 
facts  disclosed  in  the  record,  we  cannot  say  that  equity  requires 
the  survey  should  be  set  aside,  and  a  new  one  made.  'Nor 
can  we  say  that  it  departs  from  the  requirements  of  the  decree 
in  any  material  particular,  and  hence  there  is  no  error  for 
which  the  decree  of  the  court  below  should  be  reversed.  It  is 
therefore  affirmed. 

Decree  affirmed. 

Mr.  Justice  Lawrence  dissenting. 
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John  Stephani  et  al. 

v. 
Adelia  M.  Brown. 

1.  Streets  in  Chicago — under  whose  control.  By  the  charter  of  the  city 
of  Chicago,  the  streets  of  the  city  are  under  the  exclusive  control  of  its 
municipal  authorities,  and  the  fee  thereof  is  in  the  city. 

2.  Nuisance — making  a  street  or  sidewalk  unsafe — wlio  liable  for  injuries 
resulting  therefrom.  The  public  are  entitled  to  the  use  of  a  public  street,  as  it 
was  originally  made  ;  whoever,  without  special  authority,  obstructs  it  or  ren- 
ders its  use  hazardous,  by  doing  any  thing  upon,  above  or  below  the  surface,  is 
guilty  of  a  nuisance,  and,  as  in  all  other  cases  of  a  public  nuisance,  individuals 
sustaining  special  damages  from  it,  without  any  want  of  due  care  to  avoid 
injury,  have  a  remedy  by  action  against  the  author  or  person  continuing  the 
nuisance. 

3.  So,  where  the  owner  of  premises  in  the  city  of  Chicago,  without  author- 
ity from  the  city,  elevated  a  sidewalk  adjacent  thereto,  in  which  he  placed 
a  grating  next  to  the  building,  which  was  so  defective  that  a  person  stepping 
upon  it,  fell  through  into  the  area  below  and  was  injured  thereby,  it  was  held, 
the  party  who  thus  made  the  sidewalk  less  safe  than  it  was  before,  was  guilty 
of  a  nuisance,  and  was  liable  to  the  party  injured  by  reason  thereof,  it  not 
appearing  that  there  was  any  want  of  due  care  on  the  part  of  the  latter  to 
avoid  the  injury. 

4.  Nor  is  it  any  defense  to  an  action  for  such  injury,  that  the  sidewalk 
afforded  sufficient  room  for  passing  without  the  use  of  the  defective  grating 
for  that  purpose,  as  the  party  injured  had  the  right  to  the  free  use  of  the 
entire  sidewalk. 

5.  Same — continuing  a  nuisance — effect  of  a  demise  of  the  premises.  And 
the  party  who  erects  the  nuisance  is  liable  for  a  continuance  of  it,  though  he 
has  demised  the  premises  to  another.  Renting  the  premises  with  the  original 
wrong  attached  to  them,  his  demise  affirms  the  continuance  of  it ;  he  receives 
rent  as  a  consideration  for  the  continuance,  and  should  answer  for  the  damage 
it  occasions. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  in  the  court  below 
by  Adelia  M.  Brown,  against  John  Stephani  and  Jacob 
Stephani,  to  recover  for  injuries  alleged  to  have  been  received 
by  the  plaintiff  by  falling  through  a  defective  grating  placed 
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in  the  sidewalk  by  the  defendants,  adjacent  to  their  premises 
in  the  city  of  Chicago. 

It  appears  that  the  defendants,  without  authority  from  the 
city,  raised  the  sidewalk  several  feet  above  the  surface  of  the 
street,  and  excavated  under  it,  and  placed  in  the  sidewalk  a 
wooden  grating,  in  front  of  the  window  in  the  building  ad- 
joining, to  give  light  and  air  to  the  area  below.  Afterward, 
the  defendants,  being  the  owners  of  the  premises,  leased  them 
to  a  third  party,  and  while  the  tenant  was  in  possession,  the 
plaintiff,  in  passing  along  the  sidewalk,  stepped  upon  the  grat- 
ing, which,  being  defective,  gave  way,  and  she  was  precipitated 
into  the  vault  below,  and  was  injured  thereby. 

The  plaintiff  recovered  a  verdict  for  $3,500,  and,  a  new  trial 
being  refused,  judgment  was  entered  accordingly.  The  defend- 
ants bring  the  cause  to  this  court  by  appeal. 

Mr.  E.  F.  Kunyon  and  Messrs.  Hervey,  Anthony  &  Galt, 
for  the  appellants : 

The  defendants  not  being  in  possession  of  the  premises  at 
the  time  of  the  accident,  but  the  same  being  in  the  possession, 
occupancy  and  control  of  their  tenant,  who  had  occupied  the 
premises  for  a  long  time  prior  to  the  accident,  are  not  liable 
for  the  injuries  which  the  plaintiff  received.  Scammon  v.  City 
of  Chicago,  25  111.  424. 

In  the  case  of  Fish  v.  Dodge,  4  Denio,  318.  the  court  said, 
in  speaking  of  the  liability  of  a  landlord  for  injuries  arising  on 
his  premises  while  in  the  possession  of  a  tenant :  "  He  cannot 
be  justly  charged  with  the  wrong  which  was  actually  committed 
by  others,  who  were  not  in  his  employment,  unless  he  knew, 
or  had  reason  to  believe,  that  he  was  letting  the  property  for  a 
use  which  must  prove  injurious  to  the  plaintiff." 

See  also  last  part  of  the  opinion  of  the  court  in  case  of  Pick- 
ard  v.  Collins,  23  Barb.  460,  461.  Also  Lowell  v.  Spaulding, 
4  Cush.  277. 

Same  principle  in  following  cases  :  Hilliard  v.  Richardson, 
3  Gray  (Mass.)  349 ;  Linton  v.  Smith  et  al.,  8  Gray,  147 ;   Clarli 
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v.  Fry,  8  Ohio  St.  358 ;  Boswell  et  al.  v.  Laird  et  al.,  8  Cal. 
469;  Barry  v.  City  of  St.  Louis,  17  Mo.  121;  Morgan  v. 
Bowman,  22  id.  538 ;  Pawlet  v.  R.  &  B.  R.  R.  Co.,  28  Ver. 
301  ;  Blake  v.  Ferris,  1  Seld.  (N.  Y.)  48  ;  McCleney  v.  Zmrf  d 
al.,  3  Duer,  27;  Dingers  v.  Gray,  50  Eng.  Com.  Law,  589; 
Allen  v.  Ilayward,  53  id.  974 ;  Reedie  v.  7%g  Railway  Co., 
etc.,  4  Exch.  243,  255 ;  Knight  v.  Fox,  5  id.  725 ;  Overton  v. 
Freeman,  8  Law  and  Equity,  480  ;  Peachy  v.  Rowland,  16  id. 
444. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellee. 

The  defendants  below  having  interfered  with  a  public  high- 
way without  authority,  and  in  a  manner  which  detracted  from 
the  safety  of  travelers,  were  guilty  of  an  unlawful  act,  and 
became  the  authors  of  a  public  nuisance,  and  are  liable  in  an 
action  at  the  suit  of  any  person  receiving  special  damage  on 
account  of  such  nuisance,  without  regard  to  the  question  of 
negligence.  Dygert  v.  Schenck,  23  Wend.  446 ;  Hart  v.  Mayor  * 
etc.,  of  Albany,  9  id.  607,  and  cases  there  cited;  Harlow  v 
Humiston,  6  Cow.  191 ;  Lansing  v.  Smith,  8  id.  152 ;  Cos- 
grove  v.  Smith,  18  N.  Y.  79,  84 ;  Creed  v.  Hartman,  29  id. 
591;  Davenport  v.  Ruckman,  10  Bosw.  20;  Coupland  v. 
Hardingham,  3  Camp.  298 ;  Scammon  v.  Chicago,  25  111.  438. 

The  fact,  thai  the  defendants  had  demised  the  premises 
before  the  accident,  does  not  impair  the  plaintiff's  right  of 
action  against  them.  Being  the  original  authors  of  the  nui- 
sance, their  demise  of  the  premises  whereon  the  nuisance 
exists,  renders  them,  in  law,  guilty  of  continuing  the  nuisance. 
Roswell  v.  Prior,  2  Salk.  460 ;  Waggener  v.  Jermaine,  3 
Denio,  306 ;  Davenport  v.  Ruckman,  10  Bosw.  37. 

It  is  claimed  that  the  case  of  Scammon  et  al.  v.  The  City  of 
Chicago,  25  111.  424,  was  an  authority  for  appellants'  position. 
We  do  not  understand  that  case  as  sustaining  any  such  posi- 
tion, as  that  the  fact  of  the  possession  of  the  premises  being  in 
the  contractors  would  have  exempted  the  owners  of  the  build- 
ing from  liability,  if  the  use  of  the  streets  had  been  wrongful. 
Mr.  Justice  Walker,  in  giving  the  opinion  of  the  court,  says : 
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"  The  contractors  did  not  pretend  to  derive  any  power  from 
appellants  to  place  materials  in  the  street,  but,  on  the  contrary, 
applied  to  and  obtained  permission  from,  the  city.  We  are, 
for  these  reasons,  of  the  opinion  that  the  true  rule  in  cases  of 
this  character  is,  if  the  nuisance  necessarily  occurs,  in  the  ordi- 
nary mode  of  doing  the  work,  the  occupant  or  owner  is  liable ; 
but  if  it  is  from  the  negligence  of  the  contractor  or  his  ser- 
vants, that  he  alone  should  be  responsible." 

If  the  question  of  the  original  wrongful  creation  of  the  nui- 
sance by  appellants  were  out  of  the  case,  and  the  premises, 
sidewalk  and  opening  therein,  which  were  appurtenant  to  the 
premises,  had  got  out  of  repair,  and  thus  become  dangerous 
while  the  tenant  was  in  the  occupation  of  them,  then  the 
doctrine  of  the  counsel  might  apply.  Payne  v.  Rogers,  2  H. 
Blackstone,  349.  In  Cheatham  v.  Hampson,  4  Term,  320, 
Buller,  J.,  says:  "With  respect  to  the  case  of  Rosioell  v. 
Prior,  which  is  the  only  case  cited  of  an  action  of  a  similar 
nature  maintained  against  the  owner  out  of  possession,  it  is 
very  distinguishable  from  the  present ;  for  there  the  owner  let 
the  premises  with  the  nuisance  complained  of,  which  had  before 
been  erected  upon  them.  That,  therefore,  was  a  misfeasance 
of  which  he  himself  had  been  guilty ;  and,  say  the  court,  his 
demise  affirmed  the  continuance  of  the  nuisance,  and  therefore 
might  be  said  to  be  a  continuation  of  it  by  himself." 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Several  points  have  been  made  by  appellants  on  this  record, 
and  numerous  authorities  cited,  all  of  which  we  have  examined, 
and  have  carefully  looked  into,  and  considered  all  the  testi- 
mony in  the  cause,  and  have  come  to  the  conclusion,  that  the 
controversy  turns  upon  the  unauthorized  act  of  the  defendants 
m  raising  the  sidewalk  (so  that  they  might  obtain  space  below 
it  for  the  use  of  their  premises). 

By  the  charter  of  the  city  of  Chicago,  the  streets  of  the  city 
are  ander  the  exclusive  control  of  its  municipal  authorities, 
and  they  are  the  property  of  the  city,  that  is  to  say,  the  fee 
thereof  is  in  the  city.  Leech  v.  Waugh,  24  111.  229. 
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This  sidewalk  was  elevated  above  the  surface  of  the  street 
several  feet,  with  steps  to  go  down ;  it  was  about  fifteen  feet 
wide,  and  a  grating  was  put  in  in  front  of  the  window  of 
the  building  to  give  light  and  air  to  the  area  below,  and  all 
done  by  the  appellants,  the  owners  of  the  premises.  After 
the  accident,  one  of  the  appellants  closed  up  the  space,  covered 
by  the  grate,  with  boards.  This  opening  or  space  was  about 
three  and  one-half  feet  long,  and  two  and  one-half  feet  wide, 
and  the  grate  was  made  of  slats,  two  inches  by  four,  resting,  in 
part,  on  a  joist  fastened  to  the  wall  of  the  building. 

In  the  second  count  of  the  declaration,  appellants  are  charged 
with  having  wrongfully  and  unlawfully  elevated  this  sidewalk 
to  a  great  distance  above  the  surface  of  the  street,  and  with 
having  wrongfully  and  unlawfully  left  this  opening  in  it,  and 
placed  in  it  this  defective  wooden  grate  for  the  benefit  of  the 
premises.  The  injury  to  the  plaintiff  was  caused  by  falling 
through  this  opening,  the  grate  being  defective. 

The  gist  of  the  action  consists  in  elevating  the  sidewalk  and 
making  the  excavation  under  it,  and  leaving  this  opening  in  it 
covered  by  this  defective  grate,  without  the  authority  of  the 
city.  Without  any  right  so  to  do,  appellants  appropriated  to 
their  own  use  a  portion  of  the  street,  and  elevated  the  side- 
walk above  its  natural  surface,  and  on  every  principle  of  law, 
recognized  by  courts  of  justice,  they  must  be  held  responsible 
for  all  the  consequences  resulting  from  their  act,  if  not  caused 
by  the  negligence  of  the  party  complaining. 

In  the  case  of  Cosgrove  v.  Smith,  18  N.  Y.  80,  which  was  in 
its  main  features  quite  similar  to  this,  the  court  said,  it  is  just 
that  persons  who,  without  special  authority,  make  or  continue 
a  covered  excavation  in  a  public  street  or  highway,  for  a  private 
purpose,  should  be  responsible  for  all  injuries  to  individuals 
resulting  from  the  street  or  highway  being  less  safe  for  its 
appropriate  use,  there  being  no  negligence  by  the  party  injured. 
The  public  were  entitled  to  the  use  of  this  street,  as  it  was 
originally  made,  and  whoever,  without  special  authority, 
obstructs  it,  or  renders  its  use  hazardous,  by  doing  any  thing 
upon,  above  or  below  the  surface,  is  guilty  of  a  nuisance,  and, 
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as  in  all  other  cases  of  a  public  nuisance,  individuals  sustaining 
special  damage  from  it,  without  any  want  of  due  care  to  avoid 
injury,  have  a  remedy  by  action  against  the  author  or  person 
continuing  the  nuisance.  It  is  as  much  a  wrong  to  impair  the 
safety  of  a  street,  by  undermining  it,  as  by  placing  objects 
upon  it. 

It  is  shown  in  this  case  that  appellants  were  not  only  the 
authors  of,  but  they  continued  the  nuisance,  and  it  is  not  shown 
that  appellee,  in  the  use  of  the  sidewalk,  did  not  exercise 
proper  care.  The  act  of  injuring  this  easement,  being  illegal, 
appellants  must  be  answerable.  They  were  bound,  at  their 
peril,  to  make  and  to  keep  the  street  as  safe,  at  all  times,  as  it 
would  have  been  if  the  elevation  had  not  been  made,  and  the 
grating  put  in,  and  they  were  bound  to  see  that  the  grating, 
made  of  wood  as  it  was,  had  not  become  decayed  and  rotten, 
and  unsafe  to  the  passers-by.  Other  cases  are  cited  by  appel- 
lee's counsel  to  the  same  effect.  Dygert  v.  Sehenck,  23  Wend. 
446  ;  Hart  v.  Mayo?"  of  Albany,  9  id.  607;  Harlow  v.  Humis- 
ton,  6  Cow.  191 ;  Lansing  v.  Smith,  8  id.  152 ;  Creed  v.  Hart- 
man,  29  N.  Y.  591 ;  Scammon  v.  Chicago,  25  111.  438. 

The  principal  ground  of  defense  relied  on  by  appellants  is, 
that  they  were  not  in  possession  of  the  premises  at  the  time  of 
the  accident,  but  they  were  leased  to  one  Schonthaler,  who 
then  was  the  actual  occupant,  and  therefore  they  were  not 
responsible.  The  proof  shows  that  appellants  built  the  side- 
walk as  it  was  at  the  time  of  the  accident ;  they  were,  therefore, 
the  authors  of  the  nuisance,  and,  leasing  the  premises  to  another, 
being  such  authors,  they  are  in  law  guilty  of  continuing  the 
nuisance.      Waggoner  v.  Jermaine,  3  Denio,  306. 

We  have  examined  all  the  authorities  cited  by  appellants  in 
support  of  their  position,  but  do  not  consider  them  as  of  this 
class  of  cases.  The  most  of  them  brought  up  the  doctrine  of 
respondeat  superior,  and  have  no  application.  In  one  of  the 
cases  cited  by  appellants,  Fish  v.  Dodge,  4  Denio,  311,  it  was 
held  if  a  person  erects  a  nuisance  on  land,  he  is  liable  for  a 
continuance  of  it,  though  he  has  demised  the  premises  to  an- 
other. The  case  of  The  City  of  Lowell  v.  Spaulding,  4  Cush- 
28 — 40th  III. 
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ing,  277,  would  seem  to  have  some  bearing  in  support  of 
appellants.  It  is  to  this  effect :  when  a  town  was  compelled  to 
pay  damages  for  an  injury  resulting  from  a  defect  in  a  high- 
way, caused  by  the  want  of  repair  of  a  cellar-way  constructed 
in  the  sidewalk  and  leading  to  a  building  adjoining  it,  which 
was  in  the  occupation  of  a  tenant,  it  was  held,  that  the  occu- 
pant, and  not  the  owner,  was  liable  to  the  town  for  such  dam- 
ages. In  this  case,  no  unlawful  act  was  shown  against'  the 
owner  in  constructing  the  cellar-way  in  the  sidewalk.  It  was 
not  a  nuisance.  No  erection  of  a  nuisance  was  charged  or 
proved,  and  the  case  turned  upon  the  question,  who  was  liable 
to  keep  the  cellar- way  in  repair;  that,  by  the  common  law,  the 
occupier,  and  not  the  landlord,  is  bound  as  between  himself 
and  the  public,  so  far  to  keep  buildings  in  repair  that  they 
may  be  safe  for  the  public,  and  such  occupier  is  jprima  facie 
liable  to  third  persons  for  damages  arising  from  any  defect, 
citing  Eequia  v.  Watts,  5  Salk.  357 ;  Cheatham  v.  ITampson,  4 
Term,  318.  These  cases  are  not  like  this.  An  original  wrong- 
ful act  was  not  in  that  case.  If  it  was  out  of  this  case,  and 
the  premises  and  sidewalk  had  got  out  of  repair  while  occu- 
pied by  a  tenant,  then  the  doctrine  of  the  common  law  might 
apply.  There  was  no  nuisance  on  these  premises,  but  a  neglect 
in  keeping  the  cellar-way  in  repair.  In  Cheatham  v.  Ilam/p- 
son,  4  Term,  318,  cited  by  the  Massachusetts  court,  Buller, 
J.,  said :  "  With  respect  to  the  case  of  Roswell  v.  Prior,  which 
is  the  only  case  cited  of  an  action  of  a  similar  nature  main- 
tained against  the  owner  out  of  possession,  it  is  very  dis- 
tinguishable from  the  present;  for  there  the  owner  let  the 
premises  with  the  nuisance  complained  of,  which  had  before 
been  erected  upon  them.  That,  therefore,  was  a  misfeasance 
of  which  he  himself  had  been  guilty ;  and,  say  the  court,  his 
demise  affirmed  the  continuance  of  the  nuisance,  and  therefore 
might  be  said  to  be  a  continuation  of  it  by  himself." 

This  case  of  Roswell  v.  Prior  is  reported  in  2  Salk.  459, 
and  was  an  action  on  the  case  for  obstructing  the  plaintiff's 
ancient  rights.  There  had  been  a  former  recovery  for  this 
erection,  and  this  action  was  for  the  continuance,  and  the  case 
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was,  a  tenant  for  years  erected  a  nuisance,  and  afterward  made 
an  under  lease  to  another  party.  The  question  was,  whether, 
after  a  recovery  against  the  first  tenant  for  years,  for  the  erec- 
tion, an  action  would  lie  against  him  for  the  continuance  after 
he  had  made  an  under  lease ;  and  the  court  held  it  did  lie,  for 
he  transferred  the  premises  with  the  original  wrong,  and  his 
demise  affirms  the  continuance  of  it,  and  he  has  also  rent  as  a 
consideration  for  the  continuance,  and  therefore  ought  to 
answer  the  damage  it  occasions.  The  receipt  of  rent  is 
upholding.  The  action  lies  against  either,  at  the  party's 
election. 

We  look  upon  this  case,  as  in  principle,  in  close  kindred  with 
the  one  before  us.  Here  appellants  rented  the  premises  with 
their  original  wrong  attached  to  them,  and  their  demise 
affirms  the  continuance  of  it,  and  they  receive  rent  as  a  con- 
sideration for  the  continuance,  and  in  justice  should  answer 
for  the  damage  it  occasions. 

We  have  said  we  have  examined  the  authorities  cited  by 
appellants  in  support  of  this  point,  and  have  noticed  two  of 
them,  one  in  4  Denio,  and  the  other  in  4  Cush.  The  case  in  3 
Gray,  349,  was,  where  the  owner  of  land  employed  a  carpenter, 
for  a  specific  sum,  to  alter  and  repair  a  building  upon  it, 
and  to  furnish  all  the  materials  for  the  purpose,  that  the  owner 
was  not  liable  for  damages  resulting  to  a  third  person,  from 
boards  deposited  in  the  highway,  in  front  of  the  land  by  a 
teamster  employed  by  the  carpenter,  and  intended  to  be  used 
in  the  alterations  and  repairs.  The  case  in  8  Gray,  147, 
decides  that  the  owners  of  a  vessel  are  not  liable  for  damages 
occasioned  by  the  negligence  of  stevedores  employed  for  a 
gross  sum  by  the  consignees  of  the  charterers  of  the  vessel,  in 
unloading  the  cargo,  and  the  case  in  3  Gray,  ante,  is  relied  on. 
The  case  of  Clark  v.  Fry,  8  Ohio  St.  359,  favors  the  view  we 
have  taken  of  the  case  before  us.  There  it  was  held,  that, 
where  the  owner  of  real  estate  willfully  suffers  a  nuisance  to  be 
erected,  or  to  be  continued  by  another,  on  or  adjacent  to  his 
premises,  in  the  promotion  of  a  business  for  his  benefit,  when 
he  has  the  power  to  prevent  or  abate  the  nuisance,  he  would 


436  Stephani  et  al.  v.  Beown.  [April  T., 

Opinion  of  the  Court. 

be  liable  for  any  injury  resulting  therefrom  to  a  third  person. 
The  rest  of  the  case  is  in  accordance  with  the  views  of  this 
court,  announced  in  the  case  of  Scammon  v.  The  City  of 
Chicago,  25  111.  424,  as  to  the  liability  of  the  owner  of  premises, 
who  had  employed  skillful  contractors  to  erect  a  building  upon 
them. 

The  case  in  8  Cal.  469,  is  like  the  above  cited  cases.  Barry 
v.  The  City  of  St.  Louis,  17  Mo.  121,  decides  that  a  municipal 
corporation  is  not  liable  for  damages  occasioned  by  the  negli- 
gence of  contractors.  The  relation  of  master  and  servant  does 
not  exist.  The  case  in  22  Mo.  538,  is  of  the  same  character, 
and  so,  in  short,  are  all  the  cases  cited  by  appellants,  English 
and  American,  no  one  of  which,  in  our  opinion,  meets  the 
principles  which  govern  this  case. 

As  to  the  instructions  refused  by  the  court  on  behalf  of 
appellants,  they  are  the  fifth  and  eighth ;  complaint  is  made 
of  the  modification  of  the  sixth  instruction.  The  fifth  instruc- 
tion is  as  follows : 

"  The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  there  was  a  good  platform  leading  from 
the  door  of  the  building  occupied  by  the  plaintiff  to  the  side- 
walk, and  that  the  sidewalk  was  in  good  condition,  and  from 
the  sidewalk  to  the  butcher  shop  where  plaintiff  was  going, 
there  was  a  good  platform  on  which  the  plaintiff  might  have 
entered  the  shop  ;  and  that  by  using  ordinary  care  the  plaintiff 
might  have  gone  from  one  place  to  the  other,  at  the  time  of 
the  accident,  without  injury,  they  will  find  for  the  defendants." 

This  instruction  is  erroneous  in  this,  that  it  would  confine 
the  plaintiff  to  a  particular  portion  of  the  sidewalk,  when  she 
was  entitled  to  the  free  use  of  the  entire  sidewalk. 

The  eighth  is  as  follows : 

"  The  cjourt  further  instructs  the  jury,  that  under  the  ordi- 
nances of  the  city  of  Chicago,  persons  owning  or  occupying 
buildings  adjoining  streets,  have  a  right  to  use  three  feet  next 
to  and  adjoining  said  building,  for  the  purpose  of  showing  or 
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displaying  goods;  and  said  parties  may  use  said  sidewalk  for 
the  purpose  of  obtaining  light  to  the  basement,  so  long  as  they 
take  all  the  precautions  that  a  prudent  man  would  use  to  make 
♦he  same  substantial ;  and  if  the  jury  find,  from  the  evidence, 
.at  this  grating  was  substantially  made,  and  securely  fastened 
to  the  building,  or  otherwise,  they  will  find  for  the  defendants." 

This-  instruction  was  not  germane  to  the  case  made  by  the 
pleadings  and  proof.  The  question  was,  the  unlawful  elevation 
of  the  sidewalk  without  the  sanction  of  the  city,  and  covering 
a  large  opening  in  it  with  a  defective  wooden  grating,  and  it 
was  properly  refused. 

The  sixth  instruction,  as  first  offered,  was  in  these  words : 

"  The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  defendants  had  done  all  that  any 
reasonable  man  would  do  in  fastening  said  grating,  and  that  it 
was  not  the  fault  of  the  defendants  that  caused  the  injury  to 
the  plaintiff,  they  will  find  for  the  defendants." 

This  was  modified  by  inserting  after  the  word  "  defendants," 
last  used,  these  words,  "  either  by  impairing  the  safety  of  the 
sidewalk  in  its  original  construction,  if  constructed  by  defend- 
ants, or  by  continuing  it  in  an  unsafe  condition,"  that  caused, 
etc. 

We  see  no  objection  to  this  modification  ;  it  left  the  question 
of  negligence  by  appellants  for  the  jury.  The  counsel  for 
appellants  have  not  pointed  out  in  their  brief  any  special  ob- 
jections to  these  several  rulings  of  the  court,  and  Ave  being 
unable  to  perceive  any,  must  hold  them  proper  in  the  case. 

There  being  no  error  in  the  record,  the  judgment  muet  be 
affirmed. 

Judgment  affirmed. 
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1.  Forcible  entry  and  detainer — requisites  of  the  complaint  —  aver- 
ment as  tc  possession.  It  is  necessary  to  show  distinctly,  in  the  com  plaint  Jn 
an  action  of  forcible  entry  and  detainer,  that  the  defendant  entered  upon  the 
possession  of  the  plaintiff;  and  in  reference  to  an  allegation  in  respect  thereto, 
the  pleading  is  to  be  construed  most  strongly  against  the  pleader. 

2.  So  the  averment  in  the  complaint,  that  on  a  certain  day  the  plaintiff  was 
in  possession  of  the  premises,  and  that,  on  the  day  following,  the  defendant 
entered  into  possession,  is  not  a  sufficient  averment  that  the  plaintiff  was  in 
possession  at  the  time  of  the  alleged  unlawful  entry. 

3.  Nor  is  the  complaint  aided  in  that  regard  by  an  averment  that  the 
plaintiff  was,  on  the  day  he  was  alleged  to  have  been  in  possession,  and  still 
is,  the  owner  of  the  premises.  That  is  not  an  averment  that  he  was  the  owner 
during  all  the  intervening  time  ;  and,  if  it  was,  it  would  be  immaterial,  as  this 
action  has  nothing  to  do  with  ownership. 

4.  If  the  possession  of  the  one  and  the  entry  of  the  other  had  been  averred 
as  being  on  the  same  day,  it  would  be  tantamount  to  an  averment  that  the 
defendant  entered  on  the  possession  of  the  plaintiff;  because,  for  ordinary  pur- 
poses, and  unless  necessary  to  determine  conflicting  rights,  the  law  does  not 
note  the  divisions  of  a  day,  and  an  averment  that  two  things  occurred  on  the 
same  day  is,  in  most  cases,  to  aver  that  they  occurred  simultaneously. 

5.  Same  —  whether  the  precise  day  of  the  entry  must  be  averred  and  proved. 
The  precise  day  of  the  entry  is  immaterial,  nor  is  it  necessary  to  prove  the 
entry  to  have  been  made  on  the  day  named  in  the  complaint. 

6.  Same  —  averment  of  ownership  —  the  action  is  possessory — and  herein,  of 
the  character  of  possession  required.  An  averment  of  ownership  in  the  plaintiff 
is  immaterial.  The  action  lies  for  a  forcible  entry  upon  an  actual  possession, 
and  lies  as  well  against  the  owner  as  against  any  other  person. 

7.  The  possession  need  not  be  by  residence,  but  it  must  be  actual  as  dis- 
tinguished from  constructive ;  that  is  to  say,  the  premises  must  furnish  visible 
tokens  of  occupancy,  such  as  fences,  buildings  or  cultivation. 

8.  Amendment  of  the  complaint  in  forcible  entry  and  detainer  —  discretion- 
ary. Whether  an  amendment  of  the  affidavit  in  this  action  shall  be  allowed, 
is  in  the  discretion  of  the  Circuit  Court. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  L.  Kichmond,  Judge,  presiding. 
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This  was  an  action  of  forcible  entry  and  detainer,  commenced 
by  Kobert  Forsyth  against  Peter  E.  Spurck,  before  a  justice  of 
the  peace  in  Peoria  county,  and  removed  by  appeal  into  the 
Circuit  Court,  where  a  trial  resulted  in  a  verdict  and  judgment 
ir  favor  of  the  plaintiff.  The  defendant  thereupon  took  this 
appeal.  Pending  the  trial  below,  the  defendant  moved  to  dis- 
miss the  suit  on  the  ground  of  the  insufficiency  of  the  com- 
plaint ;  and  whether  the  objection  to  the  complaint  was  well 
taken  is  the  only  question  presented.  It  is  set  forth  in  full  in 
the  opinion  of  the  court. 

Mr.  H.  M.  Wead,  for  the  appellant. 

Messrs.  Williamson  &  McCoy,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer  brought  by 
Forsyth  against  Spurck,  upon  the  following  complaint : 

"  Kobert  Forsyth  being  duly  sworn,  according  to  law,  says, 
that  on  the  20th  day  of  December,  1859,  he  was,  and  still  is, 
the  owner  of  the  following  described  real  estate,  to  wit :  Lot 
five,  in  block  thirty-nine,  in  Bigelow  &  Underbill's  addition  to 
Peoria,  and  that  on  the  day  and  year  aforesaid,  the  said  Robert 
Forsyth  was  in  the  actual,  peaceable  and  quiet  possession  of 
said  premises.  And  that  afterward,  to  wit,  on  the  21st  day  of 
December,  A.  D.  1859,  Peter  E.  Spurck  willfully,  and  with 
force,  entered  into  and  took  possession  of  said  premises,  and 
now  holds  the  same,  willfully  and  by  force,  against  affiant ;  and 
after  demand,  made  in  writing,  refuses  to  deliver  the  possession 
of  the  same  to  affiant,  whereby  the  said  Robert  Forsyth  says, 
that  the  said  Peter  E.  Spurck  is  guilty  of  a  forcible  entry  and 
detainer,  pursuant  to  the  statute  in  such  case  made  and 
provided." 

A  motion  was  made  in  the  Circuit  Court  to  dismiss  the  suit, 
for  the  insufficiency  of  the  complaint,  and  overruled.  This 
decision,  among  others,  is  assigned  for  error. 
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We  cannot  hold  this  complaint  to  have  been  sufficient.  It 
alleges  that  on  the  20th  day  of  December,  1859,  Forsyth  was 
in  the  actual  possession  of  the  premises,  and  that  on  the  21st 
day  of  December,  1859,  Spurck  forcibly  entered.  There  is  no 
averment  that  Forsyth  was  in  possession  on  that  day,  or  that 
Spurck  entered  upon  his  possession.  By  what  rule  of  con- 
struction can  we  hold  an  averment  that  Forsyth  was  in 
possession  on  the  20th,  to  amount  to  an  averment  that  he  was 
so  on  the  21st  ?  All  the  allegations  in  this  complaint  may 
have  been  literally  true,  and  Forsyth  still  have  had  no  cause 
of  action.  It  is  true,  if  a  certain  state  of  facts  is  proven 
to  exist  on  a  particular  day,  a  jury  is  authorized  to  presume 
the  same  state  of  facts  at  a  subsequent  date,  under  what  writers 
upon  evidence  call  the  presumption  of  continuance,  but  the 
same  principle  cannot  be  applied  to  pleading.  If  it  is  neces- 
sary for  the  pleader  to  aver  the  existence  of  a  certain  state  of 
facts  on  a  certain  day,  it  is  not  sufficient  to  aver  their  existence 
on  a  prior  day,  for  the  plain  reason  that  nothing  is  to  be  pre 
surned  in  favor  of  the  pleader.  His  pleading  is  to  be 
construed  most  strongly  against  himself.  In  the  present  case, 
the  precise  day  of  the  entry  was  immaterial,  nor  would  it  be 
necessary  to  prove  the  entry  to  have  been  made  on  the  day 
named  in  the  complaint.  But  it  was  necessary  to  show  dis- 
tinctly in  the  complaint  that  the  defendant  entered  upon  the 
possession  of  the  plaintiff,  and  this  is  sought  to  be  done,  not 
by  a  direct  averment  of  that  fact,  but  by  showing  that  the 
plaintiff  was  in  possession  on  one  day,  and  the  defendant 
entered  on  a  subsequent  day.  If  the  possession  of  the  one 
and  the  entry  of  the  other  had  been  averred  as  being  on  the 
same  day,  it  would  be  tantamount  to  an  averment  that  the 
defendant  entered  on  the  possession  of  the  plaintiff,  because, 
for  ordinary  purposes,  and  unless  necessary  to  determine  con- 
flicting rights,  the  law  does  not  note  the  divisions  of  a  day, 
and  an  averment  that  two  things  occurred  on  the  same  day  is, 
in  most  cases,  to  aver  that  they  occurred  simultaneously.  But 
an  averment  that  the  plaintiff  was  in  possession  on  a  particu- 
lar day,  and  that  at  a  subsequent  day  the  defendant  entered. 
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cannot  be  considered  as  an  averment  that  he  entered  on  the 
possession  of  the  plaintiff,  for  non  constat,  that  the  plaintiff 
was  in  possession  on  the  day  of  the  entry.  The  most  that  can 
l)e  said  is,  that  this  may  be  presumed,  but  being  the  very 
ground  and  gravamen  of  the  action,  it  cannot  be  left  to  inter 
eiK;e  or  presumption,  but  must  be  stated. 

It  is  said,  however,  that  the  difficulty  is  cured  by  the  aver- 
ment that  Forsyth  was  the  owner  on  the  20th  of  December, 
1859,  and  still  is  the  owner.  This  is  not  an  averment  that  he 
was  the  owner  during  all  the  intervening  time,  but  even  if  it 
were,  it  would  be  immaterial,  as  this  action  has  nothing  what- 
ever to  do  with  ownership,  or  with  the  constructive  possession 
which  attaches  to  the  ownership  of  premises  in  fact  vacant. 
It  lies  for  a  forcible  entry  upon  an  actual  possession,  and  lies 
as  well  against  the  owner  as  against  any  other  person.  The 
possession  need  not  be  by  residence,  but  it  must  be  actual  as 
distinguished  from  constructive,  that  is  to  say,  the  premises 
must  furnish  visible  tokens  of  occupancy,  such  as  fences,  build- 
ings or  cultivation.  The  averment  of  ownership  in  this  com- 
plaint was  therefore  immaterial. 

The  counsel  for  appellee  have  referred  to  the  case  of  Lee  v. 
Stiles,  21  Penn.  504,  as  an  authority  in  support  of  this  com- 
plaint. We  do  not  dissent  from  the  conclusions  of  the  court 
in  that  case,  but  the  complaint  there  stated  that  the  defendant 
entered  upon  the  land  of  the  plaintiff  and  put  him  out  of 
possession,  and  the  court  very  properly  held  this  to  be  in  sub- 
stance an  averment  that  the  plaintiff  was  in  possession.  The 
case  cited  in  16  Ohio  is  in  conflict,  in  principle,  with  the 
former  decisions  of  this  court,  in  Whittaker  v.  Gautier,  3  Gilm. 
443,  and  Ballance  v.  Curtenius,  id.  453,  and  cannot  be  regarded 
by  us  as  authority. 

These  cases  in  3  Gilm.  also  decide  that  the  sufficiency  of 
the  affidavit  is  a  jurisdictional  question,  and  in  WJdttaker  v. 
Gautier,  this  court  reversed  a  judgment  for  the  plaintiff 
because  the  affidavit  was  insufficient,  although  the  point  had 
not  been  made  in  the  court  below.  Whether  in  the  present 
case   an  amendment  of  the    affidavit  shall    be  allowed  is  in 
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the  discretion  of  the  Circuit  Court.      The  judgment  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  GL  Taylor 

v. 
William  T.  Hopkins. 

1.  Trustee — unable  to  delegate  power.  A  trustee  who  is  empowered  to 
sell  and  convey  land  to  pay  debts,  is  unable  to  delegate  the  power  to  another. 
He  is  selected  and  confidence  is  reposed  in  him  by  the  parties,  and  he  must 
execute  the  trust.  He  may  employ  an  auctioneer,  but  must  be  present  and 
supervise  and  control  the  sale  for  the  best  interests  of  the  parties,  and  should, 
as  far  as  he  may  be  able,  to  prevent  the  sacrifice  of  the  interests  of  either 
party. 

2.  Same — fraud  in  sale  of  the  trust  property.  Where  a  sale  of  trust  prop- 
erty is  conducted  by  an  agent  of  the  trustee,  and  the  creditor  becomes  the 
purchaser  of  valuable  property  for  but  a  trifling  sum,  it  creates  a  strong  pre- 
sumption that  the  transaction  was  fraudulent,  especially  so  when  it  is  done  in 
extinguishment  of  a  lien  to  secure  a  large  debt,  and  the  purchase  is  made  by 
arrangement  in  the  name  of  another,  and  then  confesses  judgments,  and  the 
_ands  are  sold  under  them. 

3.  Same  —  his  sale  must  conform  to  the  power.  A  trustee,  in  selling  real 
estate,  must  comply  with  the  power  in  the  deed,  and  any  material  deviation 
from  it  will  defeat  the  sale ;  as  where  he  fails  to  give  the  required  notice  for 
the  requisite  time. 

4.  Sale — fraudulent  ratification.  A  sale  irregular  and  fraudulent,  made 
by  a  trustee,  is  not  cured  by  acquiescence  by  delaying  to  bring  suit  for  three 
years  to  set  aside  the  sale  and  other  proceedings.  A  long  acquiescence  in 
unauthorized  act  of  an  agent  will  be  held  to  amount  to  a  ratification  by  the 
principal. 

5.  Same  —  notice  of  irregularity  to  purchaser  under  execution.  Held,  that, 
where  the  trustee  sold  in  disobedience  to  an  injunction,  and  failed  to  give  the 
notice  required  by  the  deed  of  trust,  a  creditor  of  the  purchaser  at  such  a  sale 
is  chargeable  with  notice  of  such  irregularities.  Had  the  injunction  been 
dissolved  and  the  bill  dismissed,  it  would  have  presented  a  different  ques- 
tion. An  act  performed  by  persons  restrained  by  injunction  in  disobedience  to 
its  mandate,  is  voidable,  as  all  parties  connected  with  the  act  are  chargeable 
with  notice. 

Writ  of  Error  to  the  Circuit  Court  of  Grundy  county. 
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This  was  a  suit  in  chancery  commenced  by  William  T. 
Hopkins,  in  the  Grundy  Circuit  Court,  against  Elihue  Granger, 
Addison  Weeks,  Elias  Shipman  and  Samuel  G.  Taylor.  The 
bill  was  filed  for  the  purpose  of  removing  clouds  on  the  title 
of  complainant,  by  setting  aside  a  sale  made  by  a  trustee  of 
the  property  in  controversy  on  account  of  fraud  and  a  failure 
to  pursue  the  authority  contained  in  the  deed,  and  in  violation 
of  an  injunction.  Also  a  purchase  made  by  Taylor  under  an 
execution  against  the  purchaser  at  the  trustees'  sale,  with  notice 
of  the  fraud,  and  that  there  was  not  the  proper  notice  of  the 
sale,  and  that  it  was  made  in  disobedience  to  an  order  of 
the  court  restraining  the  sale.  Answers  were  filed,  proofs  were 
taken  and  the  cause  regularly  heard  by  the  chancellor. 

On  the  hearing  the  court  below  found  the  sale  by  the  trustee 
to  be  void,  and  ordered  it,  and  the  deed  under  the  sheriff's  sale, 
to  be  set  aside.  Defendant  Taylor  brings  the  case  to  this 
court  on  error  and  asks  a  reversal  of  the  decree. 

Messrs.  Helm,  Taylor  &  Pence,  for  plaintiff  in  error. 

Mr.  George  C.  Campbell,  for  defendant  in  error,  Mr.  W.  T. 
Hopkins,  pro  se. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  from  this  record,  that  Couch  was  indebted  to 
Granger,  in  the  sum  of  twelve  hundred  dollars,  one-half  due 
m  one  year  and  the  other  in  eighteen  months.  To  secure  its 
payment,  he,  on  the  first  day  of  January,  1858,  executed  his 
notes  to  Granger,  and  a  deed  of  trust  to  Shipman,  on  the 
premises  in  controversy.  By  the  terms  of  the  deed,  the  trustee 
was  authorized  to  sell  the  land,  on  a  default  of  payment,  at 
auction,  to  the  highest  bidder  for  cash,  after  giving  ten  days' 
notice  of  the  time  and  place  of  sale,  in  a  newspaper  published 
in  Grundy  county.  After  the  maturity  of  the  first  note,  the 
trustee  advertised  the  property  for  sale,  on  the  third  day  of 
March,  1859,  and  while  the  second  note  had  some  months  to 
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run,  defendant  in  error,  who  had,  on  the  second  day  of  March, 
1858,  become  the  purchaser  of  the  property  from  Couch,  sub- 
ject to  the  trust  created  by  Couch's  previous  deed,  filed  his 
bill,  on  the  day  advertised  for  the  sale,  to  enjoin  the  trustee 
from  selling  the  premises,  on  the  ground  that  only  one  of  the 
notes  had  matured,  and  that  Couch  had  other  property  out  of 
which  the  money  could  be  made. 

On  filing  the  bill,  an  injunction  was  issued  on  the  same  day, 
restraining  the  sale.  That  cause  was  continued  from  time  to 
time  until  the  December  Term,  1859,  after  which  it  seems 
to  have  been  dropped  from  the  docket,  without  any  order  or 
decree  disposing  of  the  case.  It  does  not  appear  from  the 
record  that  the  case  was  ever  tried,  or  the  injunction  dissolved, 
or  the  case  dismissed. 

On  the  23d  of  August,  1859,  a  sale  was  made  by  an 
agent  of  the  trustee,  and  the  property  was  bid  off  by 
Granger,  at  ten  dollars  for  each  tract,  in  the  name  of  Weeks, 
and  on  the  1st  of  September,  1859,  Shipman  executed  a  deed 
to  Weeks.  This  sale  and  conveyance  was  made  while  the  in- 
junction was  in  full  force.  At  this  sale,  neither  the  trustee  nor 
Weeks,  to  whom  the  conveyance  was  made,  was  present.  Nor 
was  the  deed,  thus  made,  recorded  until  the  13th  of  April, 
1860.  And,  on  the  5th  day  of  that  month,  Taylor  obtained  a 
judgment  against  Hymer  and  Weeks,  for  the  sum  of  $521.8-1, 
on  which  an  execution  was  issued  on  the  same  day,  and  placed 
in  the  hands  of  the  sheriff  of  Grundy  county,  and  he,  on  the 
17th  day  of  that  month,  levied  upon  the  north  half  of 
the  quarter  section.  This  levy  was  followed  by  a  sale  of  the 
land,  and  it  was  purchased  by  Taylor,  and  a  sheriff's  deed  was 
subsequently  issued  to  him.  On  the  4th  day  of  May,  1860, 
Hale  &  Ayre  recovered  a  judgment  in  the  Superior  Court  of 
Chicago,  against  Hymer  and  Weeks,  for  $525.80  and  costs 
An  execution  was  issued  on  the  same  day,  and  delivered  to  the 
sheriff  of  Grundy  county,  who  levied  it  on  the  6th  of  that 
month,  on  the  portion  of  the  quarter  lying  north  of  the  rail- 
road, and  a  sale  was  made  on  the  30th  of  that  month,  when 
Taylor  became  the  purchaser;  and   the  premises  not  having 
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been  redeemed,  on  the  11th  day  of  September,  1861,  the 
sheriff  executed  a  deed  to  Taylor  for  the  premises  sold  under 
the  latter  execution. 

Defendant  in  error,  on  the  19th  day  of  July,  1862,  tiled  this 
bill  to  set  aside  the  deed  from  the  trustee  to  Weeks,  as  well  as 
the  levies,  sales,  and  sheriff's  deeds,  under  Taylor's  purchases 
on  the  executions.  The  grounds  upon  which  he  relies,  are  that 
the  trustee's  sale  was  fraudulent,  and  not  in  conformity  with 
the  provisions  of  the  trust-deed,  and  in  violation  of  the  injunc- 
tion, and  that  Taylor  was  chargeable  with  notice  of  the  fraud 
and  of  the  injuction  when  he  purchased. 

Appellant  concedes  that  the  sale  by  Shipman  was  voidable ; 
but  it  is  contended,  that,  until  the  sale  was  set  aside,  it  could 
be  levied  upon  and  sold  by  a  creditor  of  Weeks,  the  purchaser 
at  that  sale,  and  that  title  would  pass  to  an  innocent  purchaser 
without  notice ;  and  that  Taylor  was  such  a  purchaser.  The 
trustee,  in  this  case,  seems  to  have  acted  in  bad  faith  in  selling 
and  conveying  the  trust  property.  He  thereby  rendered  him- 
self liable  to  punishment  for  a  contempt  in  violating  the  in- 
junction, and  we  deem  it  unnecessary  to-  inquire  whether  he 
incurred  other  liabilities,  as  that  question  is  not  before  us  for 
determination.  He  could  not  delegate  his  authority  to  another. 
He  had  been  selected  by  the  parties,  and  the  trust  had  been 
reposed  in  him,  although  it  seems  their  confidence  had  been 
misplaced.  He  might,  it  is  true,  have  employed  an  auctioneer 
to  cry  the  sale,  under  his  immediate  supervision,  and  he  could 
have  still  controlled  it  for  the  promotion  of  the  interests  of  the 
parties.  But  he  was  not  present  at  the  sale,  and  consequently 
could  not  know  whether  or  not  it  was  fairly  or  fraudulently 
made.  It  was  his  duty,  so  far  as  he  reasonably  could,  to  pre- 
vent a  sacrifice  of  the  interests  of  both  parties.  The  person 
selected  to  make  the  sale,  it  seems  probable,  was  reckless  of  the 
interests  of  Couch. 

Again,  where  we  see  that  the  creditor  became  the  purchaser 
of  valuable  property  at  only  a  trifling  sum,  it  creates  a  strong 
presumption  that  the  whole  transaction  was  fraudulent.  Why 
should  we  expect  a  creditor,  claiming  to  have  a  debt  secured 


446  Taylor  v.  Hopkins.  [April  T., 

Opinion  of  the  Court. 

for  so  large  an  amount  by  a  trust-deed  on  real  estate,  a  portion 
of  which  sold  on  execution  for  over  $1,000,  to  purchase  it  in 
extinguishment  of  his  lien  on  the  property  at  only  twenty  dol- 
lars, thus  leaving  more  than  his  original  debt  unpaid,  and 
not  only  so,  but  making  the  purchase  in  the  name  of  another 
person  ?  And  when  it  is  remembered  that  Weeks  says  it  was 
purchased  for  him  under  a  previous  arrangement,  and  he  con- 
fesses these  judgments,  and  executions  are  at  once  issued,  sent 
out  of  the  county  and  levied  on  the  property,  it  raises  almost 
an  irresistible  inference  that  a  fraud  was  intended  to  be  perpe- 
trated on  the  rights  of  defendant  in  error,  or  some  other  person 
in  interest.  Otherwise,  why  should  Granger  agree  with  the 
purchaser  to  bid  the  property  for  him,  and  carry  out  the  agree- 
ment, by  giving  up  his  lien  on  such  valuable  property  for  the 
sum  of  twenty  dollars,  unless  he  expected  to  enforce  payment 
from  the  securities  on  the  notes,  and  secretly  obtain  a  profit 
from  the  sale  by  the  trustee  ?  We  can  see  no  other  solution  to 
this  question,  than  that  there  was  a  fraud  intended  on  com- 
plainant, or  on  Couch's  securities,  or  on  both,  and  it  has  the 
appearance  that  the  trustee  was  a  party  to  the  arrangement. 

It  also  appears  that  the  sale  was  made  without  the  requisite 
notice.  The  evidence  shows  that  the  newspaper  of  the  10th 
day  of  August,  1859,  contained  a  notice  for  the  sale  of  this 
property,  by  the  trustee,  on  the  13th  of  that  month.  It  also 
appears,  that  the  notice  appeared  in  no  other  number  of  the 
paper  during  that  month.  Yet  the  sale  was  made  on  the  23d, 
and  the  property  struck  off  on  the  bid  of  the  creditor,  for  a 
mere  nominal  sum.  And  the  fact,  that  the  conveyance  was 
made  to  another  person,  it  would  seem,  was  designed  to  pre- 
vent the  sale  from  being  set  aside  because  it  was  in  violation 
of  the  injunction,  as  the  actors  were  parties  to  the  bill.  If  the 
design  of  the  trustee  was  to  escape  liability  by  appointing  an 
agent,  lie  would,  of  course,  have  been  mistaken,  as  the  course 
of  justice  cannot  be  obstructed  by  such  shallow  devices.  The 
conduct  of  the  trustee  was  so  reckless,  and  the  violation  of  all 
his  duties  is  so  manifest,  and  every  principle  of  fairness  so 
much  outraged,  that  it  is  wholly  indefensible,  and  counsel  for 
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plaintiff  in  error  admit  that  the  sale  could  not  be  sustained,  as 
between  the  parties  to  it.  See  Thornton  v.  Boyden,  31  111.  200. 

Nor  can  it  be  considered  that  the  irregularities  and  fraud 
entering  into  this  sale,  and  the  abuse  of  the  trust,  have  been 
cured  by  acquiescence,  amounting  to  a  ratification,  as  was  the 
case  in  Williams  v.  Jferritt,  23  111.  623.  In  that  case,  it  was 
held,  that  long  acquiescence  in  unauthorized  acts  of  the  agent 
by  the  principal,  having  a  full  knowledge  of  all  the  facts, 
would  raise  a  presumption  of  their  ratification  by  the  principal. 
In  this  case,  the  acts  themselves  were  done  in  violation  and 
fraud  of  a  legal  proceeding  instituted  by  defendant  in  error. 
And  he  filed  this  bill  within  three  years  after  the  sale.  In 
that  case,  there  had  been  an  acquiescence  for  about  thirty 
years.  Hence  that  case  cannot  be  regarded  as  a  precedent  for 
this. 

The  question  then  arises,  whether  Taylor  was  chargeable 
with  notice  of  these  irregularities  at  the  time  he  levied  upon 
and  purchased  the  property.  The  bill  for  the  injunction  was 
pending  at  the  time,  and  the  writ  was  in  full  force.  The  suit 
was  in  the  county  in  which  the  land  was  situated,  and  it  was 
the  duty  of  Taylor  to  search  the  records  of  the  county,  and 
ascertain  the  condition  of  the  title,  and  whether  suits  were 
pending  affecting  it.  Had  he  done  so,  he  would  have  found 
the  bill  still  pending,  and  the  injunction  still  in  force  staying 
the  sale,  and  he  would  thereby  have  been  informed  that  the 
trustee  had  acted  in  violation  of  the  injunction  when  he  made 
the  sale.  And  we  must  presume,  as  the  law  required  it,  that 
he  did  examine,  and  that  he  found  the  bill  pending,  and  the 
injunction  in  full  force ;  but  if  he  failed  to  make  the  examina- 
tion, still  he  is  as  fully  chargeable  with  notice  as  if  he  had 
made  the  examination.  Then  being  charged  with  notice  that 
the  sale  was  prohibited  and  in  violation  of  the  injunction,  he 
ir.ust  have  known  that  he  could  not  defend  himself  as  an  inno- 
cent purchaser.  He  is  chargeable  with  notice  that  the  sale 
was  positively  prohibited,  and  he  cannot  complain  if  that  sale, 
as  well  as  his  own,  should  be  set  aside.  Had  no  steps  been 
taken  to  prevent  the  sale,  and  Taylor  had  purchased  without 
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notice,  actual  or  constructive,  it  might,  and  no  doubt  would, 
have  presented  a  very  different  question. 

It  is  believed,  that,  when  a  court  of  equity  enjoins  a  pro- 
ceeding at  law,  and  the  latter  named  court  disregards  the 
injunction  and  proceeds  with  the  case,  its  action  will  not,  for 
that  reason,  be  void.  But  in  such  a  case,  the  parties  restrained 
by  the  injunction  would  be  liable  to  punishment  for  violating 
the  order  of  the  chancellor.  It  is,  however,  true  that  when  an 
injunction  is  issued  to  restrain  individuals  from  performing 
particular  acts  in  pais,  a  violation  of  the  order  by  the  persons 
restrained  will  render  them  liable  for  a  contempt,  and  also 
render  the  act  voidable  as  between  all  parties  to  the  act,  as 
well  as  those  claiming  under  it  who  are  chargeable  with  notice. 
Plaintiff  had  such  notice,  and  must  be  held  to  the  same  rule 
as  if  he  had  been  the  original  purchaser  at  the  trustee's  sale 
of  the  premises. 

The  decree  of  the  court  below  is  therefore  affirmed. 


Decree  affirmed. 


John  Miller 

v. 

Henry  H.  Handy. 

1.  Process  —  of  the  return  day.  If  more  than  a  term  of  tlie  court  to  which 
a  writ  is  made  returnable  intervenes  between  the  teste  of  the  writ  and  the 
return  day  thereof,  the  writ  is  a  nullity. 

2.  So,  where  a  scire  facias  bore  date  on  the  1st  day  of  August,  183^,  and 
required  the  party  to  appear  on  the  "third  Monday  in  August  next"  it  was 
held  the  word  "  next "  referred  to  the  month  and  not  to  the  Monday,  and  more 
than  a  term  of  the  court  intervening  between  the  teste  and  the  return  day, 
the  writ  was  void. 

3.  Evidence  —  attacking  judicial  proceedings  collaterally.  Where  a  defend- 
ant in  ejectment  claims  title  under  a  judgment  and  execution,  and  the  court 
did  not  have  jurisdiction  to  render  such  judgment,  then  all  the  proceedings 
were  coram  non  judice  and  void,  and  can  be  attacked  collaterally  in  the 
action  of  ejectment. 
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4.  Proof  op  service  of  process  —  recital  in  the  judgment  or  decree  —  the 
rule  in  collateral  proceedings.  A  party  who  has  purchased  land  under  the 
judgment  of  a  court  of  competent  jurisdiction,  bona  fide,  and  with  no  notice 
of  any  such  defects  as  the  absence  of  a  summons  or  notice,  shall  not  be  put 
in  jeopardy  of  his  title,  or  be  required  to  take  the  risk  of  the  loss  or  abstrac 
tion  of  a  loose  paper  from  the  files,  when  the  decree  or  judgment  of  the  court 
recites  the  fact  that  process  was  duly  served,  or  the  required  notice  duly  given. 

5.  The  rights  of  parties  depending  upon  these  preliminary  facts,  should  be 
as  secure,  unless  impeached  by  the  record  itself,  as  upon  any  other  adjudicated 
facts  in  the  cause,  especially  after  the  lapse  of  so  long  a  time  as  twenty-five 
years. 

6.  So,  where  the  judgment,  in  a  proceeding  by  scire  facias  to  foreclose  a 
mortgage,  recites  the  fact  that  two  writs  of  scire  facias  had  been  returned 
"  nihil,"  while  the  rule  would  be  otherwise  in  a  direct  proceeding  to  reverse 
the  judgment,  yet,  in  a  collateral  proceeding,  the  stating  of  that  fact  in  the 
record  is,  at  least,  prima  facie  evidence  of  its  existence,  to  be  rebutted  only  by 
the  clearest  proof.  And  the  mere  absence  from  the  files  of  one  of  the  writs 
of  scire  facias  would  not  rebut  the  presumption  arising  from  the  finding  of 
the  court. 

7.  The  presumption  arising  from  such  a  recital  would  be  rebutted  if  there 
were  not  the  requisite  terms  of  court  intervening  to  which  the  several  writs 
could  be  properly  made  returnable,  but  where  there  was  time  and  opportunity 
for  the  writs  to  have  been  issued  and  returned,  as  found  by  the  court,  the  pre- 
sumption in  favor  of  the  finding,  in  the  absence  of  proof  to  the  contrary,  must 
prevail 

Appeal  from  the  Superior  Court  of  Chicago :  the  Hon.  Van 
H.  Higgins,  Judge,  presiding. 

This  was  an  action  of  ejectment  instituted  in  the  court  below 
by  Henry  H.  Handy  against  John  Miller.  A  trial  resulted  in 
a  finding  and  judgment  for  the  plaintiff.  The  cause  is  brought 
to  this  court  by  the  defendant,  by  appeal.  The  opinion  of  the 
court  contains  a  sufficient  statement  of  the  case. 

Messrs.  Walker  &  Dexter,  for  the  appellant. 

Messrs.  Borden  <fe  Spafford,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  shall  consider  but  one  or  two  of  the  questions  made  on 
this  record,  as  a  decision  upon  them  will  dispose  of  the  case. 
20— 40th  III. 
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The  action  was  ejectment  brought  by  Henry  H.  Handy 
against  John  Miller,  the  plaintiff  claiming  the  premises  in  vir- 
tue of  deeds  of  conveyance  from  the  heirs  at  law  of  Henry  S. 
Handy  to  him.  Henry  S.  Handy  claimed  the  same,  through 
one  Samuel  Ressique,  who  had  purchased  the  land  of  the 
United  States. 

The  defendant  claimed  to  hold  the  premises  as  tenant  of 
John  Ferguson,  who  claimed  the  same  in  virtue  of  certain  pro- 
ceedings by  scire  facias  against  Henry  S.  Handy  in  his  life- 
time, to  foreclose  a  mortgage  he  had  executed  on  the  premises, 
to  Brewster,  Solomon  &  Company. 

The  proceedings  were  commenced  in  the  Cook  Circuit  Court 
at  the  August  Term,  1838.  The  judgment  was  entered  at 
November  Term,  1839. 

The  first  writ  which  issued,  was  substantially  as  follows,  after 
stating  the  venue  in  the  margin :  Of  the  August  Term  of  the 
Cook  county  Circuit  Court,  in  the  year  one  thousand  eight 
hundred  and  thirty-eight.  The  people,  etc.,  to  the  sheriff  of 
Cook  county,  greeting :  Commanding  the  sheriff  that  he  make 
known  to  the  said  Henry  S.  Handy,  if  he  be  found,  etc.,  that  he 
is  required  to  appear  before  the  Circuit  Court  for  Cook  county 
on  the  third  Monday  in  August  next,  at  the  court-house  in 
Chicago,  on  the  first  day  of  the  term  thereof,  etc.  This  writ 
was  dated  August  1,  1838,  and  was  returned  "  not  found." 

The  appellee  insists  this  writ  was  void,  and  in  this  he  is 
sustained  by  the  decisions  of  this  court  in  the  case  of  Calhoun 
v.  Webster  et  a/.,  2  Scam.  221 ;  Hildreth  v.  Hough  et  al.,  20 
111.  331,  and  Elee  v.  Wait,  28  id.  70.  The  word  "  next  "  refers 
to  the  month,  and  not  to  the  Monday,  and  more  than  one  term 
of  the  court  intervening  the  teste  and  the  return  day,  the  writ 
was  a  nullity.  This  is  well  settled.  By  no  rational  construc- 
tion can  this  writ,  in  the  light  of  those  decisions,  be  made  good. 

It  appears  from  the  record,  that  appellant  introduced  in  evi- 
dence an  alias  writ  of  sci.  fa.  returnable  to  the  March  Term, 
1839,  which  was  also  returned  "  not  found,"  and  a  judgment 
was  rendered  thereon.  The  appellant  also  introduced  in  evi- 
dence, a  judgment  entered  against  Handy  at  the  November 
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Term,  1839,  on  an  alias  writ  returnable  to  that  term.  Why  two 
judgments  were  rendered  in  the  cause  does  not  appear;  the 
question  before  us  is,  as  to  the  effect  of  this  last  judgment  ren- 
dered at  the  November  Term,  1839. 

That  judgment  recites  that  plaintiffs  appeared  by  their  attor- 
ney, and  defendant  made  default,  "  and  it  appearing  to  the 
court  that  two  writs  of  scire  facias  have  been  issued  herein, 
and  "  nihil "  returned  thereon,  it  is  therefore  considered  by  the 
court  that  plaintiffs  have  judgment,  etc.,  and  have  a  special 
execution,  etc.  Through  this  judgment  and  execution  appel- 
lant's lessor  derived  his  title.  The  question  presented  here  is, 
did  the  court  have  jurisdiction  to  render  this  judgment?  If  it 
had  not,  then  all  the  proceedings  were  coram  non  judice  and 
void,  and  they  may  be  attacked,  collaterally,  in  this  action  of 
ejectment. 

The  court  finds,  that  two  writs  of  scire  facias  had  been 
returned  "  nihil"  This  is  strong  presumptive  evidence  of  that 
fact,  to  be  rebutted  only  by  the  clearest  proof.  The  appellee 
insists  that  the  fact  that  the  first  writ  issued  to  the  August 
Term  being  void,  the  return  on  it  cannot  be  regarded  and  is 
not  to  be  counted  as  a  return  of  one  "nihil."  To  this  we 
assent,  but  it  will  be  perceived,  by  the  act  of  March  2,  1839, 
changing  the  time  of  holding  courts  in  Cook  county  from  the 
first  Monday  in  March  to  the  first  Monday  in  April,  established, 
at  the  same  time,  other  terms  of  the  court,  to  be  held  in  August 
and  November,  hence  two  terms  of  the  court  intervened  the 
judgment  at  the  March  Term  and  that  of  November  Term,  so 
that  it  was  possible  for  an  alias  writ  to  have  been  issued  for 
August  Term  and  returned  non  est.  We  are  to  presume,  on 
the  faith  of  the  finding  of  the  court,  that  such  was  the  fact,  as 
there  was  time  and  opportunity  for  it,  and  it  is  stated  as  a  fact 
found  by  the  court  that  two  nihils  had  been  returned.  Is  it 
just,  is  it  consonant  with  right,  is  it  protective  of  the  interests 
of  the  public,  that  the  mere  absence  from  the  files  of  one  of 
these  writs  shall  rebut  the  presumption  arising  from  the  finding 
of  the  court  at  the  very  incipiency  of  the  judgment,  and  that 
too  after  the  lapse  of  more  than  five  and  twenty  years  ?     The 
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necessity  of  such  a  presumption  is  fully  discussed  in  the  case  of 
Reddick  et  al.  v.  The  State  Bank,  27  111.  145.  We  there  said, 
it  does  not  seem  reasonable  to  require  a  party  who  has  pur- 
chased land  under  the  judgment  of  a  court  of  competent  juris- 
diction, bona  fide,  and  with  no  notice  of  any  such  defects  as 
the  absence  of  a  summons  or  notice,  to  be  put  in  jeopardy  of 
his  title,  or  be  required  to  take  the  risk  of  the  loss  or  abstrac- 
tion of  a  loose  paper  from  the  files,  when  the  decree  or  judgment 
of  the  court  recites  the  fact  that  process  was  duly  served,  or  the 
required  notice  duly  given.  These  are  facts  lying  at  the  very 
threshold  of  the  case,  and  on  which  the  court  is  to  be  informed 
and  to  pronounce  with  the  same  fidelity  as  upon  any  other  fact 
in  the  cause.  It  is  not  to  be  presumed  that  any  court  would 
state  of  record  the  existence  of  facts  which  did  not  exist,  or 
pass  a  decree  or  render  a  judgment,  unless  the  requisite  proof 
of  service  of  process  was  actually  produced.  We  cannot  per- 
ceive any  reason  why  the  rights  of  parties  depending  upon  these 
preliminary  facts  should  not  be  as  secure,  unless  impeached  by 
the  record  itself,  as  upon  any  other  adjudicated  facts  in  the 
cause,  especially  after  the  lapse  of  more  than  a  quarter  of  a 
century.  Goudy  v.  Hall,  30  id.  109.  The  record,  therefore, 
stating  the  fact  of  the  return  of  two  nihils,  and  nothing  to  the 
contrary  appearing,  must  be  held  to  be  prima  facie  evidence, 
at  least,  of  the  existence  of  that  fact,  and  there  is  nothing  in 
the  case  to  show  that  the  finding  of  the  court  was  not  in  strict 
accordance  with  the  fact. 

A  summons,  in  all  cases,  when  returned  into  court,  is  placed 
among  the  papers  on  file  in  the  cause.  It  is  a  loose  paper, 
easily  lost  and  easily  abstracted,  and  if  the  rule  was,  that  it 
must  be  produced  in  all  time  to  come,  when  a  contest  arises, 
the  strongest  inducement  would  be  presented  to  the  interested 
and  designing,  to  abstract  such  a  paper,  whereby,  notwithstand- 
ing the  court  has  found  by  its  decree  or  judgment  that  such  a 
paper  did  exist,  a  title  resting  upon  it  would  fall  to  the  ground. 
This  is  neither  justice  nor  common  sense.  The  finding  of  the 
court  ought  to  prevail  unless  there  is  evidence  to  impeach  it. 
The  presumption  might  be  rebutted  in  this  case,  if  no  terms  of 
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court  had  intervened  the  March  and  November  Terms ;  and 
in  a  direct  proceeding  to  reverse  the  decree  the  rule  would 
be  different.  This  being  a  collateral  proceeding,  we  are  satis- 
fied the  presumption  arising  on  the  finding  of  the  court,  that 
two  nihils  were  returned,  independent  of  the  return  of  the 
writ  to  the  August  Term  of  1838,  must  prevail,  there  being  no 
evidence  to  rebut  it. 

These  views  dispose  of  the  case  on  the  first  point  made,  and 
must  reverse  the  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The   Commissioners  of  Highways  of  the  Town  of 

Lyons,  Cook  County, 

v. 

The  People  of  the  State  of  Illinois  ex  rel.  Samuel 

Kilham  et  at. 

Evidence  —  identifying  a  road  from  the  description  in  the  order.  In  a 
proceeding  for  a  mandamus  to  compel  the  opening  of  a  certain  highway,  this 
court,  at  the  hearing  on  appeal,  being  in  doubt  whether  the  road  was 
described  with  sufficient  certainty  in  the  order  laying  it  out,  to  inake  its 
location  feasible,  directed,  among  other  things,  the  court  below  to  "call 
surveyors  and  receive  proof  on  this  point  of  location."  On  the  new  trial 
witnesses  were  permitted  to  testify  from  the  description  in  the  alternative 
mandamus,  and  from  a  plat  annexed  thereto,  instead  of  confining  them  to  the 
description  in  the  order  laying  out  the  road.  Held,  that  the  witnesses  should 
have  been  permitted  to  speak  only  as  to  the  description  contained  in  the 
order.     If  that  was  void  for  uncertainty,  no  mandamus  could  issue. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  proceeding  for  a  mandamus,  to  compel  the  open- 
ing of  a  highway,  alleged  to  have  been  established  under  the 
provisions  of  art.  24,  township  act,  Session  Laws  1861,  p. 
71,  et  seq.     The  case  was  before  this  court  at  the  April  Term, 
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1865,*  when  it  was  remanded.  In  the  opinion  of  this  court, 
reversing  the  cause,  the  following  direction  was  given :  "  On 
the  next  trial,  the  Circuit  Court  will  call  surveyors  and  receive 
proof  on  this  point  of  location,  and  if  they  are  satisfied  with 
the  proof  that  the  road  can  be  located  as  laid  out  by  the  super- 
visors, they  will  order  accordingly." 

The  cause  was  tried  at  the  January  Term,  1866,  of  the 
court  below,  by  jury,  and  a  peremptory  mandamus  awarded 
against  three  persons,  named  in  the  judgment  as  successors  of 
the  respondents,  and  costs  adjudged  against  the  town  of 
Lyons.  From  that  judgment  this  appeal  is  brought,  and  a 
reversal  asked.  The  further  facts,  so  far  as  they  are  material  to 
the  points  decided,  appear  in  the  opinion  of  the  court. 

Messrs.  Haines  &  Story,  for  the  appellant. 

Messrs.  Garrison  &  Blanchard,  for  the  appellee. 

f *er  Curiam  :  When  this  case  was  before  the  court  at  the 
April  Term,  1865,  we  were  in  great  doubt  whether  the  road 
was  described  in  the  order  laying  it  out,  with  sufficient  accu- 
racy and  certainty  to  make  its  location  possible,  and  as  the 
case  had  to  be  sent  back  upon  another  point,  we  directed  the 
testimony  of  competent  surveyors  upon  this  question.  In 
taking  this  testimony,  the  court  allowed  the  witnesses,  against 
the  objections  of  the  appellants,  to  testify  from  the  description 
in  the  alternative  mandamus,  and  from  a  plat  annexed  thereto, 
instead  of  confining  them  to  the  description  contained  in  the 
order  laying  out  the  road.  The  witnesses  should  have  been  per- 
mitted to  speak  only  as  to  the  description  contained  in  the 
order.  If  that  was  void  for  uncertainty,  no  mandamus  can 
issue. 

Judgment  reversed. 

*  Reported  in  38  111.  347. 
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Edward  F.  W.  Ellis'  Administrators 

v. 

Isaac  C.  Bronson. 

1.  Partnership — liability  of  partners  after  dissolution  for  debts  subsequently 
created — of  notice  of  dissolution.  As  between  the  members  of  a  copartnership, 
it  is  at  an  end  by  the  dissolution  of  the  firm  ;  and,  as  a  general  rule,  the  disso- 
lution of  a  partnership  terminates  the  liability  of  its  members  to  third  persons 
for  debts  subsequently  created  in  the  firm  name ;  and,  in  like  manner,  one  who 
withdraws  from  a  firm  will  not  be  liable  for  debts  created  in  the  name  of  the 
firm  after  his  withdrawal. 

2.  But  there  are  exceptions  to  this  general  rule,  as  applied  to  third  persons ; 
if  notice  of  the  dissolution  be  not  given,  and  business  continues  to  be  trans- 
acted in  the  name  of  the  firm  as  before,  the  former  members  of  the  firm  will 
remain  liable  to  third  persons,  notwithstanding  the  dissolution. 

3.  And  where  persons  hold  themselves  out  to  the  world,  by  their  acts  or 
declarations,  as  partners,  they  will  be  liable  as  such,  whether  such  relation 
really  exists  between  them  or  not.  If  they  permit  their,  names  to  appear  in 
the  style  of  the  firm,  in  the  business  cards,  notices  or  advertisements  of  the  firm, 
they  cannot  escape  liability  for  debts  contracted  in  the  firm  name. 

4.  In  fact,  any  act  done  by  a  retiring  member  of  a  partnership,  after  his 
withdrawal,  which  is  calculated  to  induce  the  community  or  individuals  to 
believe  him  a  member  of  the  firm,  will  render  him  liable  for  the  debts  of  the 
firm  as  though  he  remained  a  member. 

5.  A  retiring  member  of  a  firm,  may,  however,  escape  liability  for  any  sub- 
sequent transaction  in  the  name  of  the  firm  with  those  who  have  had  dealings 
with  it  previously,  by  giving  them  notice  of  the  dissolution  ;  and  as  to  all 
others,  by  publishing  such  notice  in  the  public  newspaper  of  the  neighborhood ; 
or  by  showing  that  persons  dealing  afterward  with  the  firm,  had  actual  notice 
of  the  dissolution. 

6.  Same  —  of  dormant  partners.  These  rules  apply  to  those  who  have  been 
known  as  partners,  not  to  dormant  partners. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion, 

Mr.  James  M.  "Wight,  for  the  appellants. 

Messrs.  Brown  &  Taylor,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  originally  a  proceeding  in  the  probate  court,  by 
Bronson  against  the  administrators  of  the  estate  of  E.  F.  W. 
Ellis,  deceased,  for  the  purpose  of  procuring  an  allowance  of 
three  certificates  of  deposit  given  by  Spafibrd,  Clark  &  Co., 
bankers  in  the  city  of  Rockford.  On  a  trial  in  the  probate 
court,  one  of  the  certificates  was  allowed  as  a  claim  against 
the  estate,  but  the  others  were  rejected.  The  present  appellee 
removed  the  case  to  the  Circuit  Court  by  appeal,  where  a  trial 
was  had  by  the  court  and  a  jury,  who  found  for  appellee  the 
amount  of  all  of  the  certificates.  Appellants  entered  a  motion 
for  a  new  trial  which  was  overruled,  and  the  case  is  brought  to 
this  court  by  appeal.  The  only  material  question  in  the  case, 
is,  whether  Ellis,  in  his  life-time,  and  when  the  certificates  were 
given,  was  a  partner  in  the  banking  firm,  or,  if  not,  whether  he 
held  himself  out  to  the  world  as  such,  so  as  to  render  himself 
liable  for  their  payment.  All  of  these  certificates  were  assigned 
to  appellee  before  he  filed  them  in  the  probate  court,  and  he 
continued  to  be  the  owner  until  after  the  appeal  to  the  Circuit 
Court,  when  he  assigned  the  judgment  to  John  Piatt,  giving 
him  the  right  to  prosecute  the  case  in  his  name. 

The  first  of  these  certificates  bears  date  the  22d  of  March, 
1859,  and  was  given  to  Thomas  Marshall.  The  second  was 
given  to  S.  A.  Knapp,  and  bears  date  the  13th  of  May,  1861 ; 
and  the  third  bears  date  on  the  21st  of  August,  1861,  and  was 
given  to  Richard  Dean.  As  to  the  first,  there  seems  to  be  no 
doubt,  that  Ellis  was  a  partner  in  the  firm  of  Spafford,  Clark 
&  Co.,  at  the  time  it  was  given.  It  appears  that  Knapp,  to 
whom  the  second  was  given,  had  some  business  with  the  firm 
for  some  time  previous  to  the  date  of  the  certificate.  In  refer- 
ence to  the  third,  there  is  no  evidence  that  Dean  had  been  a 
customer,  or  had  ever  had  any  other  business  transactions  with 
the  firm 

The  evidence  in  reference  to  Ellis'  connection  with  the  bank 
shows  that  he  was  a  member  of  the  banking  firm  of  Spafford, 
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Clark  &  Ellis,  which  some  time  previous  to  March,  1859,  was 
succeeded  by  the  firm  of  Spafford,  Clark  &  Co.,  in  which 
Sawyer  seems  to  have  taken  the  place  of  Ellis.     In  March, 

1859,  Ellis  re-appears  in  the  bank  as  a  member  of  the  firm  of 
Spafford,  Clark  &  Co.  On  the  13th  of  June,  1859,  Clark  and 
Ellis,  two  of  the  firm  of  Spafford,  Clark  &  Co.,  executed  an 
agreement,  by  which  Clark  seems  to  have  bought  out  the 
interest  of  Ellis  in  the  property  belonging  to  the  banking  house 
of  Spafford,  Clark  &  Co.,  but  from  that  time  until  September, 

1860,  Ellis  continues  at  his  place  in  the  bank,  and  no  visible 
appearance  or  public  notice  of  any  change.  After  September, 
1860,  he  seems  to  have  been  engaged  temporarily  in  some 
business  in  Chicago,  he  still  continuing  to  reside  in  Rockford ; 
and  some  time  in  the  spring  of  1861  he  went  into  the  military 
service,  and  died  in  the  spring  of  1862.  In  May,  1859,  the 
business  card  of  the  firm,  previously  published  in  the  Rockford 
register,  was  changed  so  as  to  include  Ellis'  name  as  a  partner, 
and  this  card  continued  to  be  published  until  after  the  closing 
of  the  bank,  caused  by  Clark's  death  in  October,  1861.  Ellis 
took  the  paper  from  sometime  in  1858  until  February,  1861. 
No  notice  was  ever  given  of  his  retiring  from  the  firm.  Just 
previous  to  his  going  to  Chicago,  and  as  late  as  September, 
1860,  we  find  him  insisting  that  he  still  has  an  interest  in  the 
bank,  and  his  name  is  to  be  used  with  it ;  and  in  January, 
1862,  he  acknowledges  his  liability  on  the  bank  matters. 

As  a  general  rule,  the  dissolution  of  a  partnership  terminates 
the  liability  its  members  subsequently  incurred  in  its  name. 
And  the  withdrawal  of  one  or  more  members  of  a  firm,  in  like 
manner,  prevents  his  liability  for  future  indebtedness.  But  to 
this  general  rule  there  are  some  well  recognized  exceptions. 
If  notice  of  the  dissolution  is  not  given,  and  business  is  subse- 
quently transacted  in  the  name  of  the  firm  as  before,  those 
previously  composing  the  firm,  although  not  as  between  them- 
selves, will  be  liable  to  other  persons  as  before.  And  it  is  also 
true  that  persons  holding  themselves  out  to  community  by  their 
acts  or  declarations,  as  partners,  will  be  held  liable  whether 
they  have   or  not  ever  been  partners.     If  they  permit  their 
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names  to  appear  in  the  name  of  the  firm,  in  the  business  cards, 
notices  or  advertisements  of  the  firm,  they  will  be  unable  to 
escape  liability  to  its  creditors.  So  of  their  acts  and  declara- 
tions. As  between  themselves,  the  partnership  is  at  an  end 
by  the  dissolution  of  the  firm,  but,  by  such  acts,  it  continues  as 
to  the  public  at  large.  In  fact,  any  act  done  by  a  retiring  mem- 
ber of  a  partnership,  after  his  withdrawal,  which  is  calculated 
to  induce  the  community  or  individuals  to  believe  him  a  mem- 
ber of  the  firm,  will  render  him  liable  for  the  debts  of  the  firm 
as  though  he  was  really  a  member. 

When  a  member  of  a  partnership  withdraws,  if  he  fails  to 
give  notice  of  the  fact,  his  liability  will  continue,  unless  he 
can  bring  home  notice  to  the  person  seeking  to  hold  him  liable. 
When  he  withdraws  from  the  firm  he  can  terminate  all  future 
liability  for  its  business,  by  givdng  notice  to  the  correspondents 
of  the  firm,  and  as  to  all  others  by  publishing  a  notice  of  the 
dissolution  of  the  firm  in  the  public  newspapers  of  the  neigh- 
borhood. Or  he  may  escape  liability  by  proving  that  persons 
subsequently  dealing  with  the  firm  had  actual  notice  of  his 
withdrawal,  or  was  not  a  member  of  the  firm.    ' 

Persons  in  the  habit  of  dealing  with  a  partnership  are  sup- 
posed to  have  informed  themselves  of  the  persons  who  composed 
it  when  they  commenced  business  relations  with  it.  And  the 
law  presumes,  that,  when  any  change  occurs  in  its  organization, 
they  will  give  notice  of  the  fact.  These  rules  apply,  of  course, 
to  open  and  not  dormant  partners,  who  have  not  been  known 
as  members  of  the  firm.  To  permit  a  person  to  hold  himself 
out  by  his  acts  or  declarations,  as  a  member  of  a  copartnership, 
and  thus  give  it  credit,  would  be  to  enable  him  to  perpetrate  a 
fraud  on  community  that  can  never  be  tolerated.  His  solvency 
may  alone  give  the  firm  credit,  and  all  persons  dealing  with  it 
are  supposed  to  look  to  each  member  for  payment. 

In  this  case,  it  appears  that  Ellis'  name  continued  to  appear 
in  the  firm  name  for  some  time  after  his  withdrawal  from  the 
firm,  but  was  afterward  changed,  but  it  does  not  appear  that 
notice  of  his  withdrawal  was  ever  published.  He  withdrew 
from  the  firm,  but  permitted  his  name  to  appear  as  it  had  before 
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his  withdrawal,  in  the  business  card  of  the  firm  published  in  the 
local  newspaper ;  and  of  the  fact  he  undoubtedly  had  notice,  as 
lie  continued  to  take  the  paper  as  a  subscriber  for  many  months 
after  he  withdrew  from  the  firm.  It  would  seem  to  be  impos- 
sible that  he  should  not  have  been  aware  that  his  name  was  so 
used,  and  the  conclusion  is  irresistible  that  it  was  with  his 
approval.  Again,  he  was  proved  to  have  admitted  to  Sherman, 
long  after  his  withdrawal,  that  he  still  had  an  interest  in  the 
bank,  and  his  name  was  to  be  used  as  before ;  also,  that  he  was 
legally  liable  to  the  same  extent  that  he  had  been.  And,  after 
the  time  when  he  is  claimed  to  have  withdrawn,  he  continued 
for  more  than  a  year  at  his  place  in  the  bank  as  he  had  previ- 
ously done.  From  all  these  circumstances,  we  have  no  hesita- 
tion in  saying  that  the  jury  were  fully  warranted  by  the 
evidence  in  finding  their  verdict;  and,  as  the  instructions  fairly 
presented  the  law  of  the  case,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Joseph  Jacquin 

v. 

George  S.  Warren. 

1.  Promissory  note — what  constitutes.  The  following  instrument  was 
held  to  be  a  negotiable  promissory  note,  under  our  statute,  and  should  be 
stamped  as  such : 

"  $525.  .  Conger,  August  23,  1865 

"Due  G.  S.  Warren  on  corn  five  hundred  and  twenty  five  dollars." 

"  J.  Jacquin." 

2.  Stamp  act  —  who  may  object  that  an  instrument  is  not  properly  stamped 
In  an  action  upon  a  promissory  note,  against  the  maker,  it  appeared  the  instru- 
ment bore  a  revenue  stamp,  but  not  adequate  to  the  character  of  the  paper,  and 
it  being  the  fault  and  omission  of  the  defendant,  who  made  the  note,  he  was 
not  allowed  to  take  advantage  of  his  own  wrong  and  default,  by  objecting  to 
its  being  received  in  evidence  on  that  account. 

Same  —  unstamped  instrument  admissible  under  the  common  counts.  A 
promissory  note,  though  it  be  inadequately  stamped,  is  admissible  in  evidence 
under  the  common  counts. 
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4.  Rescission  of  a  contkact  by  one  party  —  the  other  may  acquiesce  — 
estoppel  as  applied  to  the  former.  A  party  sold  a  quantity  of  corn  in  cribs,  and 
there  was  a  constructive  delivery  to  the  buyer,  and  after  he  had  taken  away  a 
portion  of  the  corn,  the  seller  gave  him  notice  that  he  could  have  no  more  of 
it.  It  was  held,  that  the  buyer  had  a  right  to  acquiesce  in  this  claim  of  the  sel- 
ler to  control  the  corn,  and  doing  so,  he  might  well  refuse  to  pay  for  such  por- 
tion as  he  had  not  received.  It  was  similar  to  a  case  of  equitable  estoppel. 
And,  in  a  suit  by  the  seller  against  the  buyer  upon  a  note  given  for  the  price 
of  the  corn,  these  facts  were  sufficient  to  defeat  a  recovery. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Ingersolls  &  Puterbaugh,  for  the  appellant. 

This  was  an  action  upon  a  due-bill  given  for  the  mipaid 
balance  of  the  contract  price  of  a  lot  of  corn  purchased  by  the 
maker  from  the  plaintiff.  The  corn  had  been  only  construc- 
tively delivered,  in  cribs,  and  after  a  portion  of  it  had  been 
taken  away  by  the  buyer,  the  seller  notified  him  that  he  could 
have  no  more  of  it,  and  in  this  claim  of  the  seller  to  control 
the  corn,  the  buyer  acquiesced.  The  only  question  presented 
on  the  merits  of  the  case  is,  whether  the  seller  can  recover  on 
the  due-bill  after  refusing  to  let  the  maker  have  the  corn  for 
which  it  was  given. 

In  all  cases  whatever,  a  promisor  will  be  discharged  from  all 
liability  when  the  non -performance  of  his  obligation  is  caused 
by  the  act  or  fault  of  the  other  contracting  party.  2  Parsons 
on  Cont.  (5th  ed.)  676;  Phillpolts  v.  Mans,  5  M.  &  W.  477; 
Ripley  v.  McClure,  4  Exch.  345 ;  Leigh  v.  Paterson,  2  J.  B. 
Moore,  588. 

Generally,  as  a  contract  can  be  made  only  by  consent  of  all 
the  contracting  parties,  it  can  only  be  rescinded  by  the  consent 
of  all.  But  this  consent  need  not  be  expressed  as  an  agreement. 
2  Parsons  on  Cont.  677,  678.  The  rescission  by  one  party  may 
be  as  strongly  expressed  by  acts  as  by  words.  Goodrich  v. 
Lafflin,  1  Pick.  57;  Hill  v.  Green,  4  id.  114. 
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If  either  party,  without  right,  claims  to  rescind  the  contract, 
the  other  party  need  not  object,  and  if  he  permit  it  to  be 
rescinded,  it  will  be  done  by  mutual  consent,  nor  need  this 
purpose  of  rescinding  be  expressly  declared  by  the  one  party 
in  order  to  give  to  the  other  the  rights  of  consenting,  and  so 
rescinding.  There  may  be  many  acts  from  which  the  opposite 
party  has  a  right  to  infer  that  the  party  doing  them  would 
rescind.  2  Parsons  on  Cont.  (5th  ed.)  658,  678,  and  cases  there 
cited ;  Goodrich  v.  Zqffldn,  1  Pick.  57 ;  Hill  v.  Green,  4  id  114. 

Messrs.  Johnson,  Hopkins  &  Chitty,  for  the  appellee,  con- 
tended that  the  corn  was  sold  and  delivered,  and  the  title 
vested  in  the  buyer,  and  that  any  subsequent  notice  by  the 
seller  to  the  buyer  not  to  remove  the  corn,  was  wholly  nuga- 
tory as  to  the  rights  of  either  of  them.  The  buyer  had  no 
right  to  treat  the  contract  as  rescinded  by  such  a  notice,  as  a 
contract  cannot  be  rescinded  after  it  is  executed. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  Woodford 
Circuit  Court  by  George  S.  Warren  against  Joseph  Jacquin, 
and  a  verdict  and  judgment  for  the  plaintiff. 

The  declaration  in  the  first  and  second  counts,  counted  on 
the  following  due-bill : 

"  $525.  Conger,  August  23,  1865. 

"  Due  G.  S.  Warren  on  corn  five  hundred  and  twenty-five 
dollars.  J.  Jacqutn." 

The  common  counts  were  added. 

The  pleas  were,  the  general  issue;  failure  of  consideration 
in  whole  and  in  part;  breach  of  warranty;  failure  to  deliver 
corn  under  the  contract ;  tender ;  payment ;  to  all  which 
were  replications  and  issues  joined.  There  was  a  trial  by 
jury  and  a  verdict  for  the  appellee  for  three  hundred  and 
ninety-five  dollars.  When  the  due-bill  was  offered  in  evidence 
it  was  objected  to  by  defendant  for  the  reason  it  had  no  revenue 
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stamp,  but  the  objection  was  overruled  and  exception  taken. 
A  motion  for  a  new  trial  was  made  and  overruled  and  judg- 
ment on  the  verdict  for  the  plaintiff,  from  which  the  defendant 
has  appealed  to  this  court. 

The  following  are  the  errors  assigned : 

The  Circuit  Court  erred  in  admitting  the  due-bill  in  evi- 
dence, the  same  not  being  stamped  as  required  by  law.  The 
court  below  admitted  improper  evidence.  The  court  gave 
improper  instructions  for  plaintiff.  The  court  below  erred  in 
refusing  instructions  numbers  one  and  two,  asked  by  defendant. 
In  modifying  instructions  numbers  three  and  six,  asked  by 
defendant.  In  overruling  motion  for  a  new  trial,  and  in  giving 
judgment  on  the  verdict  of  the  jury. 

Upon  the  first  error  assigned  it  is  sufficient  to  say,  that  the 
paper  offered  in  evidence  bears  a  revenue  stamp,  and  though 
perhaps  not  adequate  to  the  character  of  the  paper,  it  was  the 
fault  and  omission  of  the  defendant  who  made  the  due-bill, 
that  it  was  not,  and  he  should  not  be  allowed  to  take  advantage 
of  his  own  wrong  and  default.  The  paper  was  a  negotiable 
promissory  note  under  our  statute,  and  should  have  been 
stamped  as  such.  Stewart  et  al.  v.  Smith,  28  111.  397. 

But  if  it  was  the  duty  of  the  court  to  exclude  the  due-bill 
from  the  jury,  still  the  common  counts  remained,  and  the 
evidence  was  received  to  sustain  them.  Israel  v.  Redding,  ante, 
p.  362,  and  cases  there  cited. 

The  next  error  assigned,  that  improper  evidence  was  admitted, 
without  averring  it  was  against  appellant,  is  abandoned. 

As  to  the  instructions  given  on  behalf  of  the  appellee  and 
exception  taken  by  appellant,  and  in  regard  to  those  asked  by 
appellant  and  refused,  it  is  sufficient  to  say,  from  the  view  we 
have  taken  of  the  case,  it  is  unnecessary  to  consider  and  dis- 
pose of  them. 

We  have  considered  the  case  on  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial,  and  this  involves  an 
examination  of  the  evidence  which  is  all  preserved  in  the  record. 

The  facts  are,  substantially,  that  appellee,  in  August,  1865, 
being  the  owner  of  certain  cribs  of  corn,  went  to  appellant  to 
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sell  them  to  him;  appellant  wished  to  buy  and  offered  forty 
cents  a  bushel ;  appellee  wished  to  sell  the  whole  lot  together, 
and  after  getting  the  dimensions  of  the  cribs  as  given  to  him 
by  appellee,  and  casting  up  the  amount  of  corn  the  cribs  would 
contain,  which  was  about  1,700  bushels,  appellant  offered 
appellee  six  hundred  and  fifty  dollars  for  the  whole  lot ;  appel- 
lee offered  to  take  six  hundred  and  sixty  dollars  for  the  let,  to 
which  appellant  agreed ;  the  cribs  of  corn  were  on  the  place 
owned  by  appellee's  father ;  the  corn  was  in  good  condition, 
the  cribs  being  covered  with  boards,  and  it  was  agreed  appel- 
lant should  get  the  corn  whenever  he  wanted  it ;  appellee  said 
the  boards  which  covered  the  cribs  belonged  to  his  brother 
John  who  would  take  them  off  when  he  wanted  to  use  them ; 
appellant  paid  appellee  on  the  contract  one  hundred  and  thirty- 
five  dollars  and  gave  the  due-bill  in  question  for  the  balance, 
and  paid  one  hundred  and  thirty  dollars  on  it,  which  was 
credited  on  the  due-bill.     These  were  the  statements  of  appellee. 

It  was  also  proved  by  an  employee  in  appellant's  warehouse 
at  Conger,  who  weighed  the  corn  appellant  hauled  away  from 
the  cribs,  that  the  whole  amount  was  seven  hundred  and  nine 
bushels  and  ten-hundredths.  In  the  month  of  October,  the 
warehouse  was  destroyed  by  fire.  The  most  of  the  corn  was 
brought  in  by  teams  before  the  fire ;  three  loads  were  received 
after  that  time. 

Another  witness,  Farrow,  stated,  that,  sometime  after  the 
destruction  of  the  warehouse  in  the  month  of  October,  he  and 
two  others  went  out  after  some  of  this  corn,  and  got  three  loads 
from  the  cribs  and  started  home  with  them  ;  and  just  after  they 
had  turned  into  the  Metamora  road  into  the  lane  leading  to 
Conger,  they  saw  appellee  coming  up  the  road  from  the  direc- 
tion of  Metamora.  He  turned  off  into  the  lane  in  which  the 
teams  were  going,  and  stopped  them,  and  asked  them  if  they 
had  seen  his  brother  when  they  got  their  loads,  and  said  to 
them  that  if  he  had  been  there  they  could  not  have  got  the 
corn,  but  as  they  had  got  it,  they  might  take  those  loads,  but 
that  appellant  should  have  no  more ;  that  he  had  heard  appel- 
lant was  burnt  out,  and  was  broke  up.     He  told  them  to  tell 
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appellant  that  lie  should  have  no  more  of  the  corn.  When  they 
returned  to  Conger  they  delivered  this  message  to  appellant. 
After  they  had  taken  out  of  the  cribs  these  three  loads  which 
were  the  last  taken  out,  two-thirds  of  the  corn  was  left,  if  the 
cribs  were  full  in  the  first  place. 

Ninemire  corroborates  this  witness  in  all  particulars. 

Other  witnesses  stated,  that  while  they  were  at  the  place 
where  the  cribs  of  corn  were  in  the  month  of  September,  thresh- 
ing out  grain  for  John  Warren,  they  had  five  horses  there, 
which  they  fed  three  times  with  the  corn  from  the  cribs  which 
appellee  had  sold  to  appellant ;  four  other  horses  were  fed  out 
of  it,  at  the  same  time.  Neither  appellee  nor  John  Warren 
was  present ;  there  was  no  other  corn  there  but  this  in  the  cribs. 

Another  witness,  McCoy,  testified  for  appellant,  that  before 
the  commencement  of  this  suit,  he  tendered  to  appellee,  for 
appellant,  twenty-three  dollars,  as  the  balance  due  on  the  due- 
bill,  which  the  appellee  refused  to  accept.  On  his  cross-ex- 
amination, he  said  appellee  stated  the  amount  was  not  enough 
to  pay  for  the  corn  appellant  actually  got ;  that  he* refused  to 
take  all  the  corn  ;  that  he  bought  the  corn  in  the  cribs,  and  the 
due-bill  was  for  the  balance  of  the  purchase-money ;  that  after 
appellant  was  burnt  out,  appellee  left  word  with  his  brother 
not  to  let  appellant  take  away  any  more  corn  until  he  saw  ap- 
pellant, but  that  he  saw  him  next  day,  and  it  was  made  all 
satisfactory,  and  he  told  his  brother  not  to  forbid  appellant 
getting  the  corn. 

John  Warren  testified  that  the  corn  was  used  by  the  thresh- 
ers from  the  cribs  without  his  authority;  he  stated  that  one 
Thomas  Summers  hauled  a  load  of  corn  from  the  cribs  after 
the  three  loads  were  taken  away  by  McNiff,  Ninemire  and 
Jackson,  through  whom  the  message  was  sent  to  appellant  not 
to  haul  any  more  of  the  corn. 

McNiff,  being  recalled,  testified  that  no  corn  was  hauled  by 
Summers,  or  by  any  other  person  for  appellant,  after  the  mes- 
sage was  delivered  that  appellant  could  have  no  more  corn. 

There  is  a  trifling  conflict  of  testimony  here,  which  it  was 
the  province  of  the  jury  to  weigh  and  reconcile  ;  the  fact,  how- 
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ever,  is  indisputable  that  appellee,  after  appellant  had  met  a 
great  misfortune  in  the  burning  of  his  warehouse,  did  send 
word  to  him  that  he  must  not  haul  any  more  of  the  corn  from 
the  cribs.  This  shows  that  at  that  time  appellee  considered 
the  corn  as  under  his  own  control  and  in  his  possession.  It 
will  not  be  disputed  that  appellant  had  a  right  to  acquiesce 
in  this  claim,  the  delivery  of  the  corn  having  been  merely  con- 
structive, leaving  appellant  under  no  obligation  to  contest  the 
position  taken  by  appellee.  The  assertion  by  appellee  of  his 
right  to  control  the  corn,  was  the  same  as  if  he  had  said  to 
appellant  that  he  had  taken  the  corn  back  into  his  own  pos- 
session, and  appellant  had  a  perfect  right  to  take  him  at  his 
word,  and  refuse  to  pay  for  corn  he  had  not  received.  Fox  v. 
JTitton,  19  111.  519.  It  is  similar  to  a  case  of  equitable  estop- 
pel. Baker  v.  Pratt,  15  111.  568.  The  weight  of  the  testi- 
mony is,  that,  after  the  receipt  of  this  message  from  appellee, 
appellant  hauled  no  more  of  the  corn. 

The  motion  for  a  new  trial  should  have  been  allowed,  as  the 
verdict  is  manifestly  against  the  law  and  the  evidence.  The 
appellee  has  recovered  a  sum  of  money  to  which,  so  far  as  we 
can  understand  from  the  testimony,  he  is  not  entitled. 

The  judgment  is  reversed  and  the  cause  remanded  that  a 
new  trial  be  had. 

Judgment  reversed. 


Charles  M.  Dunn 

v. 

The  People  of  the  State  of  Illinois. 

1.  Lottery  —  what  constitutes,  within  the  meaning  of  the  Criminal  Code.  A 
lottery  is  a  scheme  for  the  distribution  of  prizes  by  chance. 

2.  In  this  case,  a  party  was  indicted  under  the  act  of  1847,  making  the  vending 
of  lottery  tickets  a  penal  offense.  It  appeared  the  defendant  was  conducting 
what  he  termed  a  "  gift  sale  "  establishment.  He  kept  upon  his  desk,  at  his 
place  of  business,  a  box  filled  with  envelopes,  purporting  to  contain  some  val- 
uable recipes  and  popular  songs,  and  also  a  card  descriptive  of  some  one  of  an 
immense  stock  of  various  articles  of  different  values,  worth  one  million  five 
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hundred  thousand  dollars,  all  to  be  sold  for  one  dollar  each,  without  regard  to 
value,  and  not  to  be  paid  for  until  the  purchaser  of  the  envelope  knew  what  he 
was  to  receive.  The  price  of  an  envelope  was  twenty-five  cents.  The  sale  of 
one  of  these  envelopes  was  held  to  be  the  sale  of  a  lottery  ticket.  It  was  "  a 
scheme  for  the  distribution  of  prizes  by  chance."  The  element  of  chance  did 
not  lie  in  what  the  holder  of  the  envelope  might  knowingly  do  with  his  card 
and  dollar  after  he  had  purchased  his  envelope,  but  in  the  purchase  of  the 
envelope  itself,  which,  as  was  represented  by  the  seller,  might  contain  a  card 
or  ticket  that  would  give  him  the  right  to  buy  for  one  dollar  an  article  worth 
hundreds  of  dollars,  or  one  of  little  or  no  value. 

3.  Nor  would  the  character  of  the  transaction  be  changed  by  assuming  that 
the  ticket  in  every  envelope  really  represents  some  article  of  merchandise 
intrinsically  worth  the  dollar  which  the  holder  will  be  obliged  to  pay.  If 
every  ticket  in  an  ordinary  lottery  represented  a  prize  of  some  value,  yet,  if 
these  prizes  were  of  unequal  values,  the  scheme  of  distribution  would  still 
remain  a  lottery. 

4.  Indictment  in  such  case  —  its  requisites.  It  is  not  necessary,  in  such  a 
case,  that  the  indictment  should  particularly  describe  the  card  or  ticket  con- 
tained in  the  envelope.  It  is  sufficient  to  describe  it  in  the  language  of  the 
act  as  a  lottery  ticket. 

5.  Evidence  —  what  is  admissible  under  such  an  indictment.  It  is  not 
improper,  on  such  a  trial,  to  allow  the  prosecution  to  read  to  the  jury  the  con- 
tents of  other  envelopes  found  among  those  from  which  the  defendant  sold, 
beside  the  one  shown  to  have  been  sold  in  this  case.  Those  envelopes,  with 
the  hand-bill  advertisements  found  at  the  defendant's  place  of  business,  and 
bearing  his  name,  are  admissible  for  the  purpose  of  showing  the  true  character 
of  the  transaction. 

Writ  of  Error  to  the  Recorder's  Court  of  the  city  of  Chi- 
cago ;  the  Hon.  Evert  Yan  Buren,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Scates,  Bates  &  Towslee  and  Mr.  W.  K.  McAllis- 
ter, for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1847,  the  legislature  passed  a  law,  making  the  vending  of 
lottery  tickets  a  penal  offense,  and  punishing  it  with  a  fine  of 
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not  less  than  $100  nor  more  than  $500.  Under  this  law  the 
plaintiff  in  error  was  indicted  in  the  Recorder's  Court  of 
Chicago,  tried  and  found  guilty.  From  the  judgment  ren- 
dered on  that  verdict  he  has  prosecuted  a  writ  of  error. 

The  evidence  shows  that  the  defendant  below  was  conduct- 
ing what  he  termed,  in  his  advertisements,  a  "gift  sale" 
establishment.  He  kept  upon  his  desk,  at  his  place  of  busi- 
ness, a  box,  two  and  a  half  feet  long,  filled  with  envelopes 
standing  edgewise.  Each  of  these  envelopes  had  printed 
upon  its  back  an  advertisement,  purporting  that  the  envelope 
contained  some  valuable  recipes  and  popular  songs,  and  also  a 
card,  descriptive  of  some  article  in  an  "  immense  stock  of  over 
250,000  pianos,  watches,  sewing  machines,  engravings,  sets  of 
jewelry,  books,  etc.,  worth  $1,500,000,  all  to  be  sold  for  one 
dollar  each,  without  regard  to  value,  and  not  to  be  paid  for 
until  you  know  what  you  are  to  receive."  A  hand-bill  adver- 
tisement, of  which  large  numbers  were  found  at  the  store,  upon 
the  counter  and  at  the  door,  was  put  in  evidence,  and  this  gave 
a  list  of  a  great  variety  of  articles,  and  professed  that  some 
of  these  articles  was  represented  by  the  card  in  the  envelope. 
A  card  might  represent  a  grand  piano  or  a  finger-ring,  but 
whatever  article  the  purchaser  might  find  specified  upon  the 
card  contained  in  the  envelope  bought  by  him,  that  article  he 
would  be  entitled  to  purchase  for  one  dollar.  The  price  of  an 
envelope  was  twenty-five  cents.  The  prosecution  proved  the 
sale  by  the  plaintiff  in  error  of  one  of  the  envelopes  with  a  card 
and  some  printed  songs  and  recipes  inclosed. 

It  is  urged  very  strenuously  by  the  counsel  for  the  plaintiff  in 
error,  that  the  sale  of  one  of  these  envelopes,  with  the  recipes, 
the  songs,  and  the  card,  was  not  the  sale  of  a  lottery  ticket. 
The  term  i:  lottery  "  has  no  technical  meaning  in  the  law  distinct 
from  its  popular  signification,  and  we  accept  the  definition 
quoted  by  counsel  from  one  of  the  lexicographers.  A  lottery 
is  "  a  scheme  for  the  distribution  of  prizes  by  chance."  It  is 
insisted  by  counsel  that  there  is,  in  the  case  before  us,  no  ele- 
ment of  chance,  and  that,  therefore,  the  radical  idea  of  a  lottery 
is  wanting.     The  court  is  of  a  different  opinion.     It  is  true,  as 
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urged  by  counsel,  that  each  envelope  contained,  besides  the  card, 
a  number  of  songs  and  recipes,  and  that  the  card  or  ticket,  rep- 
resenting an  article  of  merchandise  to  be  bought  for  one  dollar, 
confers  simply  a  right  to  buy  which  the  holder  can  exercise  or 
not  at  his  option,  and,  if  he  buys,  he  does  so  with  his  eyes  open, 
and  with  the  opportunity  of  knowing  the  value  of  what  he 
purchases.  This  is  true,  but  the  element  of  chance  lies,  not  in 
what  the  holder  of  the  envelope  may  knowingly  do  with  his  card 
and  dollar  after  he  has  purchased  his  envelope,  but  in  the  pur- 
chase of  the  envelope  itself,  which,  it  is  represented  to  him  by 
the  advertisements,  may  contain  a  card  or  ticket  that  will  give 
him  the  right  to,  buy  for  one  dollar  an  article  worth  hundreds 
of  dollars,  or  may  contain  a  card  that  will  only  give  him  the 
right  to  buy  something  so  valueless  as  not  to  be  worth  buying 
at  any  price.  So  far  as  men  who  manage  schemes  of  this  char- 
acter can  be  supposed  to  give  the  credulous  persons  who  deal 
with  them  any  "  chance  "  whatever  of  a  return  in  value  of  their 
investment,  the  chance  lies  in  the  sale  of  the  envelope.  This 
at  least,  is  the  chance  offered.  The  plaintiff  in  error  professes 
to  the  public,  as  an  inducement  to  purchase  his  envelopes,  that 
twenty-five  cents  will  buy  one  whose  contents  may  represent  a 
cheap  trinket,  or  a  grand  piano,  according  to  the  fortune  of  the 
purchaser,  in  buying,  and  certainly  the  fact  that  a  dollar  is  to 
be  paid  in  order  to  secure  the  further  fruits  of  the  transaction, 
and  that  it  may  be  consummated  or  not  at  the  option  of  the 
purchaser,  does  not  make  the  transaction  any  less  a  lottery 
than  if  the  dollar  were  not  to  be  paid  at  all.  It  would  hardly 
be  contended  that  an  ordinary  lottery  scheme  would  change  its 
character  by  requiring  that  the  holder  of  a  ticket  should  pay  an 
additional  sum  of  ten  dollars  before  receiving  whatever  prize 
his  ticket  might  draw,  and  leaving  it  to  his  option  whether  to 
receive  the  prize  on  such  terms  or  not. 

Neither  would  the  character  of  the  transaction  be  changed 
by  assuming  that  the  ticket  in  every  envelope  really  represents 
some  article  of  merchandise  intrinsically  worth  the  dollar  which 
the  holder  will  be  obliged  to  pay.  If  every  ticket  in  an  ordi- 
nary lottery  represented  a  prize  of  some  value,  yet,  if  these 
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prizes  were  of  unequal  values,  the  scheme  of  distribution  would 
still  remain  a  lottery. 

We  are  reminded  by  the  counsel  for  the  plaintiff  in  error 
that  courts  should  not  extend  penal  enactments  by  construction. 
We  acknowledge  the  obligation  of  the  maxim,  but  we  hold  that 
the  transaction  proven  against  the  plaintiff  in  error  is  within 
both  the  spirit  and  the  letter  of  the  law.  He  may  choose  to 
call  his  business  a  "  gift  sale,"  but  it  is  none  the  less  a  lottery, 
and  we  cannot  permit  him  to  evade  the  penalties  of  the  law  by 
so  transparent  a  device  as  a  mere  change  of  name.  If  it  differs 
from  ordinary  lotteries,  the  difference  lies  chiefly  in  the  fact 
that  it  is  more  artfully  contrived  to  impose  upon  the  ignorant 
and  credulous,  and  is,  therefore,  more  thoroughly  dishonest  and 
injurious  to  society. 

It  is  objected  to  the  indictment  that  it  did  not  particularly 
describe  the  card  or  ticket  contained  in  the  envelope.  This 
was  unnecessary.  It  was  sufficient  to  describe  it  in  the  lan- 
guage of  the  act  as  a  lottery  ticket. 

It  is  also  objected  that  the  people's  attorney  was  allowed,  on 
the  trial,  to  open  other  envelopes  besides  the  one  sold,  and  read 
their  contents  to  the  jury.  The  objection  is  not  well  taken. 
The  envelopes  offered  in  evidence  were  among  those  found  in 
the  box  at  the  defendant's  store  from  which  he  sold,  and,  with 
the  hand-bill  advertisements  found  upon  his  counter,  and  bear- 
ing his  name,  were  admissible  for  the  purpose  of  showing  the 
true  character  of  the  transaction  which  the  jury  were  investi- 
gating. 

We  repeat  that  this  case  presents  an  exceedingly  clear  infrac- 
tion of  the  law,  and  the  prosecuting  attorney  is  deserving  of 
commendation  for  bringing  this  dishonest  species  of  business, 
whose  flaunting  advertisements  crowd  the  columns  of  the  news- 
papers, to  the  bar  of  the  courts  and  under  the  penalties  of  the 
law. 

Judgment  affirmed. 


470  Field  et  al.  v.  Flanders.  [April  T% 

Syllabus.        Statement  of  the  case. 


Benjamin  M.  Field  et  al. 

v. 
George  W.  Flanders 

1 .  Trustees  —  trust  property  —  rights  of  creditors.  Where  a  debtor  makes 
an  assignment  of  his  property  for  the  benefit  of  creditors,  and  prefers  none  of 
them,  all  of  the  creditors  become  vested  with  an  equitable  lien  on  the  property 
for  the  satisfaction  of  their  debts  in  pro  rata  proportions ;  and  the  fraudulent 
acts  of  the  trustees  of  the  debtor  of  other  creditors  or  strangers  to  the  transac- 
tion, would  not  deprive  them  of  the  right  to  participate  in  the  fund.  That  can 
only  be  done  by  the  acts  of  the  creditors  on  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction,  or  the  legal  acts  of  the  trustees. 

2.  Same  —  their  acts,  how  far  binding  on  the  creditors.  All  of  the  acts 
of  trustees  within  the  scope  of  their  authority  conferred  by  the  deed,  and 
within  the  duties  imposed  by  law,  bind  the  creditors,  the  debtor  and  them- 
selves ;  unauthorized  acts  do  not,  and  they  may  be  required  to  account  for  the 
misapplication  of  the  fund  or  omission  of  duty.  They  are  under  no  obliga- 
tion to  accept,  but  having  done  so,  they  must  perforin  their  duty  in  good  faith 
to  a3'  parties  in  interest. 

3.  Same  —  their  powers.  Such  trustees  may  control  the  fund  and  convert 
it  into  money  in  the  mode  prescribed ;  may  sue  for  property  or  money,  and  the 
dt  termination  of  the  court  in  such  cases  binds  them  and  the  creditors. 

4.  Judgment  --against  trustees,  its  effect.  A  judgment  against  such  trust- 
ees who  have  sued  for  property  embraced  in  the  assignment  is  binding  upon 
the  trustees  and  the  creditors,  unless  it  can  be  shown  to  have  been  the  result 
of  fraud  and  collusion,  when  it  may  be  set  aside  and  canceled  in  equity.  It 
is  not  every  fraud  which  will  be  regarded  as  ground  for  avoiding  the  judg- 
ment. And  when  collusion  is  charged,  it  must  be  satisfactorily  proved  before 
the  court  will  intervene  to  afford  relief. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  a  bill  in  equity  filed  by  Benjamin  Field,  Amzi 
Benedict  and  Peter  W.  Field,  in  the  Superior  Court  of 
Chicago,  against  George  W.  Flanders,  Nelson  R.  Norton, 
Fliney  M.  Perkins,  Clark  R.  Norton,  Orson  Sheldon,  for  an 
account  by  the  assignees  of  Sheldon,  and  for  an  account  by 
Flanders  for  funds  he  had  received  by  sale  of  the  property 
assigned  by  Sheldon  unaer  execution. 
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Answers  and  replications  were  filed,  and  the  case  was  heard 
and  a  decree  rendered  dismissing  the  bill,  to  reverse  which,  the 
case  is  brought  to  this  court. 

Messrs.  Helm,  Taylor  &  Pence,  for  the  appellants. 

Messrs.  McAllister,  Jewett  &  Jackson,  and  Mr.  E.  S. 
Smith,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  a  creditor's  bill  exhibited  by  appellants,  against 
appellee  and  others,  for  an  account  by  the  assignees  of  Sheldon, 
of  trust  property,  assigned  to  them  by  him  for  the  benefit  of 
creditors.  Also,  to  compel  Flanders  to  account  for  a  portion  of 
the  trust  fund  which  had  come  to  his  hands.  The  bill  alleges, 
that  Sheldon  made  a  valid  and  legal  assignment  of  his  property 
for  the  benefit  of  his  creditors,  and  appointed  the  two  Nortons  and 
Benedict  trustees  of  the  fund.  That  complainants  at  the  time 
were,  and  still  are,  creditors  of  Sheldon.  That  Flanders,  and 
Kelson  R.  Norton,  one  of  the  assignees,  by  fraud  and  collusion, 
procured  a  judgment  in  favor  of  the  deputy  United  States 
marshal,  and  against  the  assignees,  by  which  it  was  held,  that 
the  assignment  was  fraudulent  and  void,  thereby  ratifying  his 
illegal  act  in  having  levied  upon  and  sold  a  portion  of  the 
trust  property  for  the  satisfaction  of  a  debt  due  to  him  and  his 
partners.  The  bill  prays  that  Flanders  be  required  to  pay  the 
money  received  by  him  on  his  execution,  for  the  benefit  of  the 
creditors  of  Sheldon,  and  that  so  much  of  the  same  as  complain- 
ants may  be  entitled  to  receive  on  their  debt  against  Sheldon 
be  paid  to  them,  and  that  the  assignees  be  required  to  render  an 
account.  The  bill  makes  Flanders,  Sheldon  and  the  assignees 
defendants,  and  waives  their  answers  under  oath.  Flanders 
was  alone  served  with  process,  but  the  other  defendants  were 
served  by  publication. 

Flanders  answered  the  bill,  and  alleges  that  the  assignment 
was  fraudulent  and  void,  and  denies  all  fraud  or  collusion  in 
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procuring  the  judgment  against  the  assignees  in  the  suit  against 
the  deputy  United  States  marshal  for  attaching  the  goods.  The 
bill  was  taken  as  confessed  against  the  other  defendants. 

A  hearing  was  had  in  the  court  below,  on  the  bill,  answer, 
pro  confesso  orders,  exhibits  and  proofs,  and  the  court  refused 
the  relief  and  rendered  a  decree  dismissing  the  bill,  and  against 
complainants  for  costs.  The  cause  is  brought  to  this  court  to 
reverse  that  decree. 

It  appears  from  the  evidence  in  this  case,  that  Orson  Sheldon, 
on  the  26th  day  of  October,  1857,  made  an  assignment  of  all 
of  his  property,  to  Nelson  R.  Norton,  Pliney  M.  Perkins  and 
Clark  R.  Norton,  for  the  benefit  of  his  creditors.  His  indebt- 
edness at  the  time  was  upward  of  $34,000.  None  of  his 
creditors  were  named,  or  preferred  in  the  deed  of  assignment. 
The  property  transferred  consisted  of  merchandise,  notes  and 
book  accounts,  together  with  some  real  estate ;  but  no  schedule 
of  the  personal  effects  was  annexed  to,  nor  were  they  par- 
ticularly described  in,  the  deed.  Soon  after  the  assignment 
was  made,  George  W.  Flanders,  etc.,  merchants  in  Chicago, 
attached  a  portion  of  the  goods  thus  assigned,  claiming  that 
the  assignment  was  fraudulent,  and  intended  to  hinder  and 
delay  creditors.  The  writ  was  sued  out  of  the  United  States 
Circuit  Court  for  the  State  of  Wisconsin.  They  afterward,  in 
January,  1858,  recovered  a  judgment  against  Sheldon  in  that 
proceeding,  for  the  sum  of  $2061.31  damages  and  costs.  An 
execution  was  issued  on  the  judgment,  and  the  goods  thus 
attached  were  sold  for  the  sum  of  $1239.94,  of  which  sum 
plaintiffs  in  execution  received  on  their  judgment  $1172.39, 
the  amount  remaining  after  paying  the  costs. 

There  is  no  dispute  that  Field  &  Co.  and  Flanders  &  Co. 
were  creditors  when  the  assignment  was  made  by  Sheldon,  and, 
if  it  was  valid,  both  had  a  right  to  participate  pro  rata  in  the 
fund.  But,  if  it  was  fraudulent  and  void,  then  it  was  not  bind- 
ing on  the  creditors,  and  whoever  procured  prior  liens  on  the 
property  must  be  preferred  in  the  payment  of  their  debts.  Or, 
even  if  the  assignment  was  bona  fide  and  valid,  if  defendant  in 
error  levied  on  and  sold  the  property,  and  a  court  of  competent 
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jurisdiction,  having  the  requisite  parties  before  it,  held  the 
assignment  void,  and  the  levy  and  sale  under  Flanders'  attach- 
ment legal  and  binding,  then  he  must  be  protected  in  the 
advantage  he  has  acquired,  unless  that  judgment  was  obtained 
by  his  fraud  and  collusion. 

When  the  assignment  was  made  and  the  trust  accepted  by 
the  trustees,  all  of  Sheldon's  creditors  became  in  equity  vested 
with  a  right  to  participate  in  the  trust  fund  in  pro  rata  propor- 
tions. This  interest,  although  only  equitable,  was  vested,  and 
they  could  not  be  divested  of  that  right  by  the  fraudulent  acts 
of  the  trustees  and  their  grantor.  Their  rights  could  only  be 
extinguished  by  their  own  acts,  the  legal  acts  of  the  trustees, 
or  by  the  adjudication  of  a  court  of  competent  jurisdiction.  If 
the  trustees,  after  accepting  and  entering  upon  the  performance 
of  the  trust,  should  waste  or  misapply  the  fund,  they  would 
become  liable  to  account  to  the  beneficiaries  in  the  same  man- 
ner as  other  trustees.  Like  other  persons  acting  in  a  fiduciary 
capacity,  their  acts  are  under  the  control  of  a  court  of  equity. 
The  fund  in  their  hand,  being  a  trust,  is  under  the  control  of 
the  law,  and  they  are  liable  to  account  in  equity. 

But  all  of  their  acts  within  the  scope  of  the  authority  conferred 
by  the  deed  of  trust,  and  within  the  duties  imposed  by  the 
law,  are  binding  upon  the  creditors,  upon  the  person  creating 
the  trust,  and  upon  themselves.  But  unauthorized  acts  do  not 
bind  the  creditors  or  the  person  creating  the  trust.  And  either 
may  require  the  trustees,  by  bill  in  equity,  to  account  for  a 
misapplication  of  the  funds  or  other  injurious  omission  or  vio- 
lation of  duty.  They  are  under  no  legal  duty  to  accept  the 
trust,  and  when  they  do  so,  it  is  entirely  voluntary,  and  equity 
and  good  conscience  requires  that  they  should  perform  it  in 
good  faith  to  all  parties  in  interest. 

Being  the  representatives  of  the  debtor  and  the  creditors,  the 
acts  of  the  trustees,  within  the  scope  of  their  authority,  must 
and  will  bind  them.  And  it  is  on  the  principle  that  all  privies 
must  be  bound  by  the  acts  of  those  under  or  through  whom 
they  claim.  They  are  vested  with  the  legal  title,  and  all  acts 
authorized  by  the  deed  or  the  law,  in  reference  to  that  title, 
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will  bind  all  parties  having  either  legal  or  equitable  claims  on 
the  fund.  The  trustees  are  authorized  by  law,  as  the  holders 
of  the  legal  title,  to  sue  for  and  recover  the  property,  and  the 
judicial  determination  of  such  suits  will  bind  them,  the  credit- 
ors and  the  debtor,  precisely  as  parties  and  privies  are  bound 
by  the  judicial  sentence  of  a  court  in  other  cases.  This  propo- 
sition is  too  plain  to  require  the  citation  of  authorities. 

It  remains  to  determine  whether  the  judgment  against 
the  trustees  in  their  suit  against  the  deputy  marshal,  was 
obtained  by  fraud  and  collusion.  While  a  judgment  is  conclu- 
sive upon  parties  and  privies,  and  cannot  be  impeached,  still, 
in  equity,  it  may  be  vacated  and  set  aside  where  it  has  been 
procured  by  collusion.  But  it  is  not  every  fraud  which  will 
produce  that  result.  It  is  only  in  cases  where  there  has  been  a 
fraudulent  collusion  to  obtain  the  judgment  which  is  injurious 
to  parties  or  privies,  that  a  court  of  equity  will  interfere  to 
avoid  the  judgment.  The  mere  concealment  of  facts  by  either 
party  to  the  suit,  which  might  be  beneficial  to  the  other,  has  not 
been  regarded  as  such  a  fraud.  For  the  repose  of  society,  the 
ending  of  litigation  and  the  security  in  titles  to  property,  it  is 
rendered  imperatively  necessary  that  stability  should  be  given 
to  the  solemn  adjudications  of  courts  of  justice.  The  law  does 
not  require  a  party  to  a  suit  to  disclose  facts  in  his  knowledge 
beneficial  to  the  other  party,  unless  required  to  discover  by 
answer  to  a  bill.  And  such  a  failure  to  do  so  is  not,  of  itself, 
sufficient  ground  upon  which  to  invoke  the  aid  of  a  court  of 
equity.  In  this  case,  however,  the  bill  alleges,  that  the  trustees 
and  defendant  in  error,  by  fraud,  covin  and  collusion,  had  pro- 
cured the  judgment  which  decided  the  deed  of  trust  to  be 
fraudulent.  This  is  of  that  species  of  fraud  for  which  a  court 
of  equity  will  afford  relief.  But  to  do  so,  the  evidence  should 
be  clear  and  satisfactory.  Otherwise,  no  person  could  rest  in 
security  upon  any  right  derived  under  a  judgment  or  decree. 

In  support  of  the  allegation  of  the  fraudulent  collusion, 
Sheldon  testified,  that  Newton  informed  him  that  it  was 
arranged  that  defendant  in  error  should  succeed  in  having  the 
assignment  held  void.     And  his  son  swears  substantially  to  the 
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same  thing.  But  they  fail  to  connect  defendant  in  error  with 
the  arrangement,  except  by  the  statements  of  Norton,  not 
made  in  his  presence,  and,  so  far  as  we  can  see,  without  hie 
knowledge.  Norton,  on  the  contrary,  denies  in  the  most 
unequivocal  manner,  ever  having  made  such  a  statement  to 
them,  and,  moreover,  that  any  such  statement  was  ever  made,  or 
such  an  understanding  was  had  in  the  case.  The  other  trust- 
ees deny  all  knowledge  of  any  such  arrangement  or  under- 
standing. The  attorney  of  the  trustees,  who  attended  to  the 
case  for  them,  swears  that  the  case  was  tried  in  the  usual 
mode.  That  the  trial  was  fair  and  proper  so  far  as  he  knew. 
That  he  had  no  knowledge  of  the  abandonment  of  the  suit  by 
the  trustees  at  any  time.  He  also  states  that  he  believed,  both 
at  the  time  of  the  trial,  and  when  he  gave  his  evidence,  that 
the  suit  was  decided  on  Sheldon's  evidence ;  and  that  it  clearly 
showed  the  assignment  to  have  been  fraudulent  as  to  his 
creditors.  And  Sheldon  also  swears,  that  it  was  agreed  before 
the  trial  that  he  should  swear  in  such  a  manner  as  to  decide 
the  case  in  favor  of  the  defense. 

It  is  impossible  that  we  should  give  any  great  weight  to  the 
evidence  of  a  witness,  who  unblushingly  states  on  the  stand 
that  he  had  agreed  on  a  former  occasion  to  swear  so  as  to  prove 
a  deed  fraudulent  which  he  now  swears  to  support  as  a  legal, 
valid  instrument.  His  son  seems  to  have  participated  in  a 
portion  of  the  assets,  after  the  assignment  was  made,  in  fraud 
of  the  rights  of  the  creditors,  and  he  fails  to  give  a  satisfactory 
account  of  the  manner  in  which  he  paid  for  them.  This 
detracts  from  the  value  of  his  evidence  and  greatly  weakens 
its  force.  But  when  the  evidence  of  the  trustees  and  their 
attorney  is  considered,  in  connection  with  the  evidence  of  the 
person  to  whom  the  case  was  referred  to  try  the  issue,  who  says 
the  case  was  tried  as  cases  usually  are,  we  are  convinced  that 
it  largely  preponderates  over  the  evidence  of  the  two  Sheldons. 
But  even  if  this  was  not  true,  still  defendant  in  error  could 
not  be  affected  in  his  rights  by  fraudulent  agreements  to  which 
he  was  no  party  and  of  which  he  had  no  knowledge. 

But  to  obviate  this  difficulty,  the  effort  is  made  to  connect 
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defendant  in  error  with  the  fraudulent  agreement,  by  proof  of 
his  declarations.  Two  of  his  former  partners  swear  that  he 
stated  that  he  had  agreed  to  give  Norton  three  hundred  dollars 
to  permit  them  to  recover  a  judgment  against  the  trustees. 
On  the  contrary,  a  clerk  of  the  firm  swears  that  appellee  said 
that  he  would  have  to  pay  about  three  hundred  dollars  for  the 
costs  of  the  suit ;  and  that,  as  cashier  of  both  the  firm  and 
of  defendant  in  error,  he  had  ample  means  of  knowing  if 
defendant  had  used  money,  or  drafts  had  been  so  paid,  and 
that  he  is  certain  that  no  such  payments  were  made.  This 
witness  says  he  heard  defendant  in  error  frequently  talk  of 
the  case  in  the  presence  of  his  partners,  but  in  such  conversa- 
tions never  heard  him  say  that  there  was  any  such  arrangement 
or  any  understanding  about  how  the  suit  was  to  be  determined. 
One  of  the  partners  says,  that  defendant  in  error  said  that  the 
case  had  been  submitted  to  referees.  From  this,  although  he 
was  a  partner  and  participating,  so  far  as  we  can  see,  in  the 
benefits  to  be  derived  from  this  bribery  and  fraud,  he  seems  to 
have  a  very  confused  and  imperfect  idea  of  the  case.  It  would 
appear  from  this  evidence,  that  he  supposed  the  case  was  to 
be  determined  by  arbitration.  Again,  both  partners,  in  addi- 
tion to  their  imperfect  knowledge  of  the  case,  admit  that  they 
were  on  unfriendly  terms  with  appellee.  From  the  tone  of 
their  evidence,  it  was  barely  necessary  to  state  the  fact,  as  it 
manifests  bias  against  him.  We  are,  therefore,  rather  inclined 
to  give  the  weight  in  favor  of  the  clerk  than  to  these  partners, 
evidently  hostile  in  their  feelings  to  defendant  in  error,  and,  as 
we  infer,  part  owners  at  the  time  of  the  claim,  and  now  swear 
that  their  partner  was  engaged  for  his  and  their  benefit,  in 
polluting  the  channels  of  justice,  and  fail  to  give  the  least 
excuse  for  failing  to  expose  it  and  prevent  its  consummation. 
The  commissioner  who  tried  the  case  swears,  that  he  neither 
knew  nor  suspected  that  such  an  arrangement  existed,'  but  that 
the  case  was  tried  as  such  cases  usually  are.  The  trustees  all 
deny  the  collusion,  their  attorney  swears  that  he  knew  of  none, 
and  the  case  was  properly  and  fairly  tried  so  far  as  he  knew. 
The  clerk  of  appellee  states  that  he  had  the  most  ample  means 
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of  knowing  it,  if  the  bribe  had  been  paid  to  Norton,  as  he  had 
the  control  of  the  private  funds  of  defendant  in  error,  and  that 
he  has  no  knowledge  of  the  payment  of  the  sum  to  Norton. 
Considering  all  of  this  evidence  we  think  it  rebuts  all  reason- 
able presumption  that  the  judgment  was  procured  by  fraud 
and  collusion. 

The  complainants  failing  to  sustain  the  allegations  of  their 
bill,  the  court  below  did  right  in  refusing  the  relief  sought, 
and  in  dismissing  their  bill.     And  the  decree  must  be  affirmed. 

Decree  affirmed. 


Jeremiah  Crotty 

v. 
Thomas  Morrissey. 


1.  Slander  —  allegations  and  proofs  —  what  is  sufficient  proof  of  the  words 
elw/rged.  Where  the  slanderous  words  charged  to  have  been  spoken  were : 
"  He  stole  $200  from  me  when  I  was  drunk,"  proof  of  those  words  except  the 
words,  "  when  I  was  drunk,"  was  sufficient,  as  the  words  not  proven  did  not 
qualify  the  other  words  so  as  to  free  them  from  their  slanderous  quality. 

2.  But  that  set  of  words  would  not  be  substantially  proved  by  the  words : 
"  Morrissey  stole  $200,"  "  Morrissey  is  a  thief,"  as  there  is  a  manifest  difference 
between  a  charge  contained  in  these  words  and  the  charge  contained  in  the 
words :  "  He  stole  $200  from  me."  Even  if  equivalent  words,  the  proof  of 
them  is  not  sufficient. 

3.  Where  the  words  charged  were  :  "  It  is  my  opinion  he  steals  a  part  of 
the  money  that  he  collects  at  the  Catholic  church  at  Seneca,"  proof  that  de- 
fendant said,  plaintiff  stole  part  of  the  money  he  collected  in  the  Catholic 
church,  is  not  sufficient  to  support  the  charge ;  stealing  from  the  Catholic 
church,  is  not,  in  substance,  the  same  as  a  charge  of  stealing  from  a  particular 
Catholic  church,  namely,  "  the  Catholic  church  at  Seneca." 

4.  Evidence  —  degree  of  proof  required  to  support  a  plea  of  justification 
in  slander.  Where  a  plea  of  justification  in  an  action  for  slander  accuses  the 
plaintiff  of  larceny,  the  defendant  thereby  virtually  prefers  an  indictment 
against  him  for  that  offense,  and  to  sustain  the  plea  the  guilt  of  the  party 
charged  must  be  established  beyond  a  reasonable  doubt.  So  far  as  the  degree 
of  proof  is  concerned,  the  plaintiff  occupies  the  same  position  as  if  he  were 
upon  trial  on  an  indictment  for  the  offense  charged  in  the  plea. 
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Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  George  C.  Campbell,  for  the  appellant. 

Mr.  O.  C.  Gray,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  in  the  Circuit  Court  of 
La  Salle  county  by  Thomas  Morrissey  against  Jeremiah  Crotty, 
for  slander.  The  defendant  pleaded  the  general  issue  to  the 
whole  declaration,  and  as  to  one  set  of  words,  a  special  plea  of 
justification.  Several  sets  of  slanderous  words  were  charged 
in  the  declaration,  as  having  been  spoken  by  Crotty  of  Morris- 
sey. One  set  of  the  words  was  this  :  "  He  stole  two  hundred 
dollars  from  me  when  I  was  drunk."  To  this  was  the  plea  of 
justification.  Another  set  was,  "  it  is  my  opinion  he  steals  a 
part  of  the  money  that  he  collects  at  the  Catholic  ,church  in 
Seneca."     Plaintiff  had  a  verdict  and  judgment. 

The  first  set  of  words  was  proved,  except  the  words,  "  when 
I  was  drunk."  This  we  deem  sufficient,  as  the  words,  "  when 
I  was  drunk,"  do  not  qualify  the  other  words,  so  as  to  free 
them  from  their  slanderous  quality.  As  to  the  other  set,  the 
proof  was,  that  defendant  said,  plaintiff  stole  part  of  the  money 
he  collected  in  the  Catholic  church.  This  does  not  support  the 
charge  in  the  declaration,  that  he  stole  a  part  of  the  money  he 
collected  in  the  Catholic  church  in  Seneca.  On  the  familiar 
principle  that  the  allegations  and  proofs  must  correspond,  the 
plaintiff  failed  in  proving  this  set  of  words.  He  did  not  prove 
the  speaking  substantially  as  he  had  alleged  them.  By  the 
allegation,  the  defendant  was  called  upon  to  defend  against  a 
specific  charge  of  stealing  from  the  Catholic  church  at  Seneca, 
and  to  that  his  defense  would  be  directed.     Stealing  from  the 
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Catholic  church,  is  not  in  substance  the  same  as  a  charge  of 
stealing  from  a  particular  Catholic  church,  namely,  "  the  Catho- 
lic church  at  Seneca."  Sandford  v.  Gaddis,  15  111.  228  ;  Nor- 
ton v.  Gordon,  16  id.  38. 

If  the  defendant  desired  to  plead  justification  of  this  charge 
as  alleged  in  the  declaration,  it  would  not  have  been  sufficient 
to  have  alleged  in  his  plea  that  he  stole  money  collected  for  the 
Catholic  church,  generally.  The  justification  must,  on  well 
known  rules,  be  as  broad  as  the  charge. 

In  this  view,  the  counsel  for  appellant  asked  the  court  this 
instruction  :  "  Proof  that  Crotty  said  in  hearing  of  Yaughey 
at  his  store,  '  I  assert  it  as  my  opinion,  sir,  that  he  steals  part  of 
the  money  he  collects  for  the  Catholic  church,'  and  that  he  said 
in  the  hearing  of  Carpenter,  at  Vaughey's  store,  l  in  my  opin- 
ion he  stole  money  from  the  Catholic  church,'  and  that  he  said 
in  Underbill's  hearing,  '  Mr.  Morrissey  stole  two  hundred  dol- 
lars from  me,  and  to  the  best  of  my  belief  he  had  taken  some 
from  the  church,'  is  not  proof  of  the  words  substantially  the 
same  with,  and  does  not  support  any  of  the  charges  of,  the  plaint- 
iff's declaration." 

This  instruction  was  refused,  and  we  think  improperly,  for 
the  reasons  given.  These  persons  named  are  the  only  witnes- 
ses who  testified  as  to  this  set  of  words,  and  we  have  said 
they  are  not  in  substance  the  same  as  those  contained  in  the 
declaration. 

It  is  objected  that  certain  other  instructions  asked  by 
the  defendant  were  refused,  and  among  them,  the  third  and 
sixth. 

The  third  should  have  been  given,  for  the  reasons  already 
stated  in  discussing  the  sixteenth  instruction,  as  it  presents  the 
same  point. 

The  sixth  instruction  was  as  follows :  Proof  that  Crotty 
said,  in  the  hearing  of  Nickerson,  at  the  railroad,  on  the  plat- 
form, and  in  other  places,  "  Morrissey  stole  two  hundred  dol- 
lars," "Morrissey  is  a  thief,"  is  not  proof  substantially  the 
same  with,  and  does  not  support  any  of  the  charges  of,  the 
plaintiff's  declaration. 
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The  objection  to  this  instruction  is  so  obvious,  as  to  render 
argument  unnecessary.  All  the  authorities  concur  on  the  point, 
that  the  words  spoken  must  be  substantially  proved.  There  is 
a  very  manifest  difference  between  a  charge  contained  in  the 
words,  "  Morrissey  stole  two  hundred  dollars,"  "  Morrissey  is  a 
thief,"  and  the  charge  contained  in  the  words,  "he  stole  two 
hundred  dollars  from  me."  Even  if  equivalent  words,  Norton 
v.  Gordon,  supra,  decides,  that  proof  of  such  words  is  not  suffi- 
cient, and  such  is  the  current  of  authorities. 

The  appellant  also  complains  that  the  court  refused  the 
twenty-second  instruction  asked  by  him.  It  was  this  :  "  It 
is  not  necessary  for  the  defendant  in  this  case  to  prove  the 
guilt  of  the  plaintiff  beyond  a  doubt ;  it  is  enough,  on  the  plea 
of  justification,  for  the  defendant  to  show  by  a  clear  prepond- 
erance of  testimony,  that  plaintiff  is  guilty  as  therein  charged." 

This  instruction  was  properly  refused.  By  the  plea  of  justi- 
fication, the  defendant  accused  the  plaintiff  of  larceny  of 
money,  and  placed  the  charge  on  the  records  of  the  court, 
there  to  remain  forever.  By  so  doing,  he  virtually  preferred  a 
bill  of  indictment  against  the  plaintiff  for  larceny,  and  put 
him  upon  his  trial.  Since  then,  on  the  trial  of  an  indictment 
for  larceny,  guilt  must  be  established  beyond  a  reasonable 
doubt,  and  not  on  the  preponderance  of  the  evidence,  so  in 
this  case,  the  jury  should  be  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  plaintiff  on  the  trial  of  the  plea. 
Darling  v.  Banks,  14  111.  46. 

We  do  not  perceive  any  other  point  necessary  to  be  dis- 
cussed and  decided. 

For  the  refusal  of  the  court  to  give  instructions  three,  six 
and  sixteen,  asked  by  the  appellant,  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Josiah  D.  Dunning 

v. 
The  City  of  Aurora  et  al. 

1.  Chancery  —  nuisance  removal.  As  a  general  rule,  equity  will  not  exer- 
cise jurisdiction  to  remove  a  nuisance  until  it  is  found  to  be  such  by  a  jury, 
either  in  an  action  at*law  or  on  an  issue  out  of  chancery. 

2.  Same  —  nuisance  —  injunction.  An  erection,  if  made,  might  be  a  nui- 
sance, and  still  a  court  of  equity  could  not  interfere,  but  would  leave  a  party  to 
his  action  on  the  case.  That  it  would  depreciate  the  value  of  complainant's 
property,  if  erected,  is  not  ground  for  granting  an  injunction. 

3.  Same.  A  court  of  equity  may,  in  some  cases,  grant  an  injunction  to  stay 
the  erection  of  what  would  prove  to  be  a  nuisance,  but  it  will  act  with  caution, 
and  this  is  always  so  when  there  is  a  remedy  at  law,  until  after  the  right  has 
been  determined  by  a  jury.  And  the  court  always  acts  reluctantly  in  abating 
a  nuisance,  and  seldom,  if  ever,  until  it  is  found  to  be  such. 

4.  Same  —  indictment.  An  indictment  lies  to  punish  the  offender  and  to 
abate  a  public  nuisance,  and  also  an  information  in  equity  to  redress  the  griev- 
ance by  injunction,  but  the  cases  are  principally  confined  to  those  seeking  pre- 
ventive relief,  and  generally  only  to  stay  irreparable  damage  until  a  trial  is 
had  at  law. 

5.  Same.  Where  a  building  has  been  erected,  the  court  would  only  inter- 
fere in  an  extreme  case  to  remove  it.  A  powder  mill  or  magazine  erected  in 
a  populous  part  of  a  city,  or  adjoining  to  or  near  a  complainant,  endangering 
the  lives  of  persons  or  the  destruction  of  property,  before  the  question  could 
be  determined  by  a  jury,  might  authorize  a  court  of  equity  to  interfere,  but, 
where  it  is  only  inconvenient,  no  matter  how  great,  a  court  of  equity  would 
not  abate  it  before  the  question  is  settled  at  law. 

6.  Highway  —  obstruction  —  remedy.  Where  the  nuisance  complained  of 
is  an  obstruction  of  a  highway,  the  remedy  at  law  is  complete.  If,  in  such  a 
case,  it  were  found  that  there  was  no  sufficient  remedy  at  law,  it  might  be  that 
equity  would  interpose. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  Court  of  Common 

Pleas  of  the  city  of  Aurora,  by  Josiah  D.  Dunning,  against 

the  city  of  Aurora,  Caroline  Gates,  R.  Wilder  Gates,  Thomas 

Golden,    Charles   Hoyt,  Robinson   L.   Carter   and   Columbus 

31—  40tu  III. 
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Pinney.  The  bill  was  filed  to  have  certain  buildings  alleged 
to  have  been  erected  in  a  public  street,  and  claimed  to  be  also 
a  private  nuisance,  so  found  and  removed  and  abated.  Answers 
and  replications  were  filed  and  the  case  was  removed  to  the 
Circuit  Court  of  Kane  county  by  change  of  venue. 

On  the  hearing  the  court  refused  the  relief  and  rendered  a 
decree  dismissing  the  bill  at  the  costs  of  complainant.  To 
reverse  that  decree  the  case  is  brought  by  him  to  this  court. 
The  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Leland  &  Blanchard  and  Mr.  B.  F.  Parks,  for 
the  appellant. 

Messrs.  Wagner  &  Canfield,  for  the  appellees. 

Mr.   Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  a  suit  in  chancery,  commenced  by  Josiah  D.  Dun- 
ning, in  the 'Court  of  Common  Pleas  of  the  city  of  Aurora, 
against  the  city  and  a  number  of  persons  claiming  to  be  owners 
of  property  in  the  city.  The  bill  alleges,  that,  in  the  year 
,1851,  Koswell  Wilder  was  the  owner  of  lands  in  North  Aurora, 
adjoining  to  C.  Hoyt,  and  to  the  north  of  his  lands.  That 
Wilder  laid  out  a  street  forty  feet  wide,  east  of  River  street, 
and  from  the  foot  of  Galena  street,  running  along  the  north 
line  of  the  land  owned  by  Hoyt.  That  the  street  had  been 
opened,  used  and  traveled  continuously  until  the  bill  was  filed. 

That,  in  the  year  1857,  Hoyt  owned  the  lands  south  of  and 
adjoining  to  Wilder,  and  to  this  street.  That  Hoyt  platted 
his  land  into  town  lots  and  sold  to  complainant  seven  lots,  which 
lay  together  and  front  on  River  street  on  the  north,  and  the 
most  easterly  lots  adjoined  this  forty  foot  street  on  the  east. 
That,  relying  on  this  forty  foot  street  as  legally  established, 
together  with  an  alley  connecting  therewith,  complainant,  in 
1858  and  1859,  at  an  expense  of  $27,000,  erected  a  block  of 
stone  buildings  fronting  on  Liver  street,  with  the  easterly  end 
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of  the  block  on  this  forty  foot  street.  That,  in  1860,  Wilder 
prepared  another  plat  of  the  premises,  in  which  this  street  was 
again  recognized  as  a  public  highway. 

That,  in  1863,  the  city  adopted  fire  ordinances,  establishing 
tire  limits  in  the  city,  prohibiting  the  erection  or  removal  of 
wooden  buildings  within  certain  limits,  including  the  property 
of  complainant  and  a  space  of  more  than  one  hundred  and  fifty 
feet  in  every  direction  therefrom.  That,  in  November,  1860, 
the  city  of  Aurora  established  a  street  forty  feet  in  width  from 
the  east  end  of  this  street  dedicated  by  Wilder,  easterly  run- 
ning across  Fox  river,  intersecting  with  Main  street.  That  up 
to  that  time,  complainant  was  in  the  full  enjoyment  of  the 
streets  adjoining  his  block  of  buildings,  which  was  isolated  and 
secure  from  danger  of  fire  from  wooden  buildings,  thus  render- 
ing insurance  low,  and  affording  access  and  light  to  all  parts 
of  his  building,  which  he  claims  were  rights  indispensable  to 
the  enjoyment  of  his  property. 

That,  in  the  month  of  November,  1860,  a  long  row  of  wooden 
buildings  were  removed  to  the  rear  of  his  block.  That  lie 
thereupon  immediately  complained  to  the  common  council,  pro- 
testing against  such  a  violation  of  the  ordinance ;  but  instead 
of  causing  their  removal,  the  common  council  granted  a  permit 
to  place  and  continue  them  where  they  then  stood,  and  they 
were  so  continued.  That,  on  the  18th  of  February,  1860,  the 
common  council  passed  an  ordinance,  vacating  this  forty  foot 
street,  including  that  part  on  the  north  side  of  complainant's 
buildings,  without  notice  or  his  consent,  but  secretly  and 
wrongfully.  He  denies  the  right  of  the  city  to  vacate  or  close 
the  street,  as  he  had  a  vested  right  to  have  it  remain  open  as 
accessory  to  his  property.  That,  after  vacating  the  street,  the 
city  conveyed  the  ground  over  which  it  ran,  to  Caroline 
Gates.  That  the  city,  to  annoy  complainant,  had  granted  a 
license  to  Golden  &  Gates  to  erect  a  wooden  building  in  the 
space  claimed  to  be  a  street,  and  adjoining  to  complainant's 
block.  That,  in  pursuance  to  the  permit,  they  had  erected  such 
a  building  in  the  street  adjoining  complainant's  block. 

The  bill  prays   a  decree  setting  aside  the  ordinance  which 
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declares  that  the  street  is  vacated ;  and  ordering  these  wooden 
buildings  to  be  removed  from  the  street ;  for  the  cancellation 
of  the  deed  from  the  city  to  Caroline  Gates,  and  that  defendants 
might  be  perpetually  enjoined  from  placing  any  obstructions 
in  the  street,  and  for  other  or  further  relief. 

The  defendants  all  hied  answers  but  the  city.  They  admit 
that  Wilder  owned  the  lands  north  of  Hoyt's  addition,  as 
charged  in  the  bill ;  but  they  deny  that  he  dedicated  the  street, 
or  platted  or  placed  on  record  a  map  whereby  a  street  forty 
feet  in  width,  opposite  Galena  street,  and  along  the  line  of 
Hoyt's  land,  was  marked  as  such,  or  was  dedicated  to  the  pub- 
lic as  charged  in  the  bill,  or  that  any  such  street  had  been  used 
for  public  travel  as  charged.  That  the  map  of  Wilder's  addi- 
tion to  West  Aurora  was  laid  out,  platted  and  acknowledged 
by  William  A.  Tanner,  the  surveyor,  and  not  by  Wilder.  The 
answers  deny  that  any  such  street  appears  on  the  map,  or  that 
Wilder  or  Tanner  intended  to  plat  any  such  street. 

That  previous  to  184:0,  it  was  claimed  by  divers  persons 
that  a  State  road  existed  over  the  premises  in  controversy. 
Also  over  a  strip  of  like  width  on  the  adjoining  land  of  Hoyt, 
including  a  part  of  the  ground  on  which  complainant's  block 
was  erected.  That  since  1840,  that  portion  of  the  road  has 
been  abandoned  by  the  public.  That  Wilder,  up  to  the  time 
of  his  death,  in  June,  1860,  claimed  that  the  public  had  lost 
all  right  to  use  that  portion  of  the  road.  The  answers,  how- 
ever, insist  that  he  placed  the  maps  on  record,  and  that  the 
map  made  in  1860  was  made  to  explain  that  of  1851.  That, 
by  agreement,  a  street  was  laid  out  by  the  city  north  of  this, 
and  to  be  in  its  stead,  and  that  the  former  should  be  vacated, 
which  was  done  by  the  common  council.  They  deny  that 
complainant  was  ever  in  the  enjoyment  of  the  street  as  alleged. 
That  in  1861,  the  real  estate  which  had  belonged  to  Wilder 
was  divided  among  his  heirs,  and  this  strip  on  that  division 
fell  to  Caroline  Gates  as  a  part  of  her  share,  and  that  the  city 
afterward  quitclaimed  the  strip  in  controversy  to  her  as  the 
owner  of  the  fee,  when  the  street  was  vacated.  That  in  1864, 
Caroline  Gates  leased  the  premises  to  Thomas  Goldeu  for  the 
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period  of  five  years;  and  before  the  lease  was  executed  the 
permit  was  granted  by  the  common  council  to  Golden  to  erect 
a  wooden  building  on  the  strip  of  ground.  Replications  were 
tiled  and  the  cause  set  down  for  hearing. 

Afterward  a  hearing  was  had  on  the  bill,  answers,  replica- 
tions, exhibits  and  other  proofs.  On  the  hearing,  the  court 
below  refused  the  relief  sought  by  the  bill,  and  dismissed  it. 
To  reverse  the  decree  the  case  is  appealed  to  this  court,  and 
various  errors  are  assigned. 

In  the  case  of  the  Earl  of  Ripon  v.  I/obert,  3  Mylne  & 
Keen,  169,  Lord  Brougham  held,  that  if  the  thing  itself  was  a 
nuisance,  the  court  of  equity  will  interfere  to  stay  irreparable 
mischief  without  waiting  the  result  of  a  trial  at  law ;  and 
will,  according  to  the  circumstances,  direct  an  issue,  or  allow 
an  action  to  be  brought,  and  if  need  be,  expedite  proceedings, 
the  injunction  in  the  mean  time  being  continued.  But  where 
the  thing  sought  to  be  restrained  is  not  unavoidably  and  in 
itself  noxious,  but  only  something  which  may,  according  to 
circumstances,  prove  so,  then  the  court  will  refuse  to  interfere 
until  the  matter  has  been  tried  at  law,  generally  by  action, 
though  in  some  particular  cases  an  issue  may  be  directed  for 
the  satisfaction  of  the  court  where  an  issue  can  be  framed  to 
meet  the  question.  The  distinction,  he  says,  between  the  two 
kinds  of  erection  is  obvious,  and  the  soundness  of  that  dis- 
tinction seems  undeniable,  which  would  make  the  court  very 
slow  to  interfere,  where  the  thing  to  be  stopped,  while  it  is 
highly  beneficial  to  one  party,  may  very  possibly  be  preju- 
dicial to  no  person.  The  great  fitness  of  pausing  before  we 
interrupt  men  in  those  modes  of  enjoying  or  improving  their 
property  which  are  prima  facie  harmless,  or  even  praise- 
worthy, is  equally  manifest. 

In  the  case  of  Crowder  v.  Linkler,  19  Yes.  617,  it  was  held, 
by  Lord  Eldon,  that,  if  the  subject  was  represented  as  a  mere 
public  nuisance,  he  could  not  interfere  in  the  case,  as  the 
attorney-general  is  not  a  party ;  and  if  he  was  a  party,  unless 
it  was  clearly  a  public  nuisance,  generally  the  court  will  not 
interfere  by  injunction  until  it  has  been  tried  at  law.     Again, 
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in  the  case  of  the  Attorney  General  v.  Nichol,  16  Yes.  338,  the 
same  chancellor  held,  that  cases  might  exist  upon  which  a  court 
of  equity  could  not  interfere,  yet  an  action  on  the  case  might  be 
well  maintained.  And  that  diminution  of  the  value  of  prem- 
iss is  not  ground  for  granting  an  injunction. 

From  these  cases,  it  appears  that  a  court  of  equity  will, 
under  some  circumstances,  grant  an  injunction  to  restrain  the 
erection  of  a  nuisance,  but  with  great  caution.  This  is  always 
so  where  there  is  a  remedy  at  law,  until  the  right  has  been 
established  by  a  verdict.  And  a  court  will  always  act  with 
reluctance  in  abating  a  nuisance,  and  seldom,  if  ever,  until  it 
has  been  regularly  found  to  be  such  by  a  jury.  Mr.  Justice 
Story,  in  his  work  on  Equity  Jurisprudence  (§  922)  says,  that 
in  case  of  a  purpresture,  the  remedy  for  the  crown  is  either  by 
an  information  of  intrusion,  at  the  common  law,  or  by  an 
information  at  the  suit  of  the  attorney  general  in  equity.  In 
case  of  a  judgment  upon  an  information  of  intrusion,  the 
erection  will,  whether  it  be  a  nuisance  or  not,  be  abated.  But 
on  a  decree  in  equity,  if  it  appear  to  be  a  mere  purpresture, 
without  also  being  a  nuisance,  the  court  may  direct  an  inquiry 
to  be  made,  whether  it  be  most  beneficial  for  the  crown  to 
have  it  removed.  But  if  it  also  be  a  public  nuisance  this 
cannot  be  done. 

In  section  923,  of  the  same  work,  it  is  also  said,  that  in 
cases  of  nuisances,  properly  so  called,  an  indictment  lies  to 
abate  them  and  to  punish  the  offender.  But  an  information 
also  lies  in  equity  to  redress  the  grievance  by  way  of  injunc- 
tion. The  instances  of  the  interposition  of  the  coiirt,  however, 
are  (it  is  said),  principally  confined  to  informations  seeking  pre- 
ventive relief.  From  these  authorities  it  appears  that  the 
thing  must  be  a  nuisance  before  a  court  will  grant  preventive 
relief  to  stay  irreparable  damages,  until  the  question  is  deter 
mined  by  an  action  at  law.  If,  however,  the  thing  is  not 
necessarily  a  nuisance,  but  something  which  may  or  may  not 
he,  the  court  will  not  stay  the  party  until  the  matter  has  been 
tried  at  law,  or  in  special  cases  by  a  jury  on  an  issue  directed 
out  of  chancery. 
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In  this  case,  the  building  complained  of  is  not  necessarily  a 
nuisance  to  complainant.  We  know  that  in  cities  and  villages 
it  is  not  unusual  to  erect  buildings  adjoining  to  each  other. 
And  it  may  be  that  this  building  is  highly  beneficial  to  the 
owner,  and  not  injurious  to  complainant.  Or,  if  so,  for  aught 
that  we  can  see,  his  remedy  may  be  at  law.  But  be  that  as  it 
may,  the  building  having  been  erected,  a  court  of  equity  would 
not,  unless  in  an  extreme  case,  interfere  to  remove  the  building. 
If  it  were  a  powder  mill  or  magazine  erected  by  an  individual 
in  the  populous  part  of  a  city,  or  adjoining  to  the  complainant, 
or  so  near  to  him  as  to  endanger  the  lives  of  himself  and  family, 
or  the  destruction  of  his  property  before  the  question  could  be 
passed  upon  by  a  jury,  it  might  probably  be  otherwise.  But, 
if  it  is  only,  as  it  is  in  this  case,  an  inconvenience,  no  matter 
how  great,  a  court  of  equity  would  have  no  right  to  interfere 
and  abate  the  nuisance,  at  any  rate,  before  the  question  is  set- 
tled at  law. 

Then,  if  it  is  a  public  nuisance,  by  obstructing  a  public  high- 
way, the  remedy  at  law  would  seem  to, be  ample  and  complete. 
If  it  should  be  found  that  the  ground  had  been  dedicated  as  a 
street,  and  that  it  had  never  been  vacated  or  abandoned,  and 
that  the  building  was  illegally  erected  thereon,  and  there  was 
no  sufficient  remedy,  then  it  might  be  that  equity  would  inter- 
pose, but  not  till  then.  If  equity  were  to  assume  jurisdiction 
to  settle  the  right  and  to  abate  public  nuisances,  it  would 
effectually  destroy  the  right  of  trial  by  jury  in  this  class  of  cases. 

In  this  case,  the  evidence  is  voluminous,  and,  to  some  extent, 
conflicting,  and,  as  several  doubtful  questions  are  involved,  we 
think  that  they  should  have  been  passed  upon  by  the  jury,  and 
determined  whether  this  was  a  private  nuisance.  The  court 
below  did  right  in  refusing  the  relief  sought.  But,  lest  ques- 
tions might  arise  whether  the  dismissal  of  the  bill  would  be  a 
bar  to  an  action  at  law,  as  well  as  in  chancery,  the  dismissal 
should  have  been  without  prejudice.  The  dismissal  of  the  bill 
is  affirmed,  but  the  decree  of  the  court  below  is  so  far  modified 
that  the  dismissal  is  without  prejudice. 

Decree  modified. 
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John  Kennedy 

v. 

The  People  of  the  State  of  Illinois. 

1.  Error  will  not  always  reverse  —  of  erroneous  instructions.  Where 
a  series  of  instructions  embrace  the  law  of  the  case  when  taken  and  considered 
together,  though  one  of  them  may  be  erroneous,  still,  for  such  error  a  judg- 
ment will  not  be  reversed,  provided  it  shall  appear  from  the  whole  record  that 
substantial  justice  has  been  done,  and  no  prejudice  has  resulted  by  reason  of 
such  erroneous  instruction,  and  that  the  law  of  the  case  has  been  fully  given 
to  the  jury. 

2.  Instructions  in  a  capital  case  —  of  their  sufficiency  as  embodying  the  idea 
of  malice.  An  indictment  charged  a  party  with  having  committed  a  homicide, 
unlawfully,  feloniously,  willfully  and  with  malice  aforethought.  Instructions 
given  for  the  prosecution  required  the  jury  to  believe,  before  they  could  con- 
vict, that  the  deceased  "  was  unlawfully  killed  with  malice  aforethought,  in 
manner  and  form  as  charged  in  the  indictment,"  and  that  he  "  was  killed  in 
manner  and  form  as  charged  in  the  indictment."  Both  of  these  forms  of 
expression  were  held  to  sufficiently  embrace  the  idea  of  malice  aforethought 
required  by  the  law  to  constitute  the  criminal  intent,  the  former,  in  express 
language,  and  the  latter  substantially,  by  reference  to  the  indictment  which 
charged  the  killing  to  have  been  done  unlawfully,  feloniously,  willfully  and 
with  malice  aforethought. 

3.  Same  —  as  to  the  mode  of  expressing  the  requisite  participation  of  a  party 
in  the  commission  of  an  alleged  crime.  One  of  several  parties  charged  with 
having  committed  a  murder,  being  upon  trial,  asked  the  court  to  instruct  the 
jury  that  he  could  not  be  found  guilty  unless  they  believed  he  "was  previ- 
ously aware  of  the  purpose  to  commit  such  murder,  or  participated  therein,"  to 
which  the  court  added  the  words  "  or  aided,  or  abetted,  or  assisted  in  the  per- 
petration thereof."  The  modification  was  not  improper.  The  offense  charged 
was  thereby  brought  within  the  terms  and  language  of  the  Criminal  Code.  It 
is  not  improper,  in  an  instruction,  for  the  court  to  use  the  language  of  the  Code 
instead  of  a  phrase  or  word  that  may,  perhaps,  have  the  same  meaning. 

4.  The  same  party  also  asked  the  court  to  instruct  the  jury,  that  if  they 
believed  the  fatal  shot  was  fired  by  one  of  the  several  persons  charged,  but 
from  the  evidence  it  was  uncertain  by  which  of  them  it  was  fired,  then  they 
should  decide  the  case  as  if  it  were  proved  the  shot  was  fired  by  one  of  the 
other  persons  charged,  and  they  ought  to  acquit  the  defendant  of  firing  such 
shot.  These  latter  words,  "they  ought  to  acquit  the  defendant  of  firing  such 
shot,"  were  stricken  out  by  the  court,  and  properly  so,  as  the  jury  might  have 
understood  them  to  mean  that  if  the  defendant  was  not  guilty  of  actually  fir- 
ing the  fatal  shot,  he  was  not  guilty  of  murder.     The  modification  left  the  case 
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on  the  true  and  legal  ground.  The  jury  were  told  they  should  consider  and 
decide  the  case  as  if  it  had  been  proved  the  shot  was  fired  by  either  one  of  the 
other  parties  charged. 

5.  Improper  assertion  of  facts  to  a  jury  by  the  State's  attorney,  in  a 
criminal  case  —  counteracted  by  instructions.  Where  the  State's  attorney,  in 
his  concluding  speech  to  the  jury  in  a  criminal  case,  improperly  asserts  his 
own  belief  in  the  guilt  of  the  accused,  and  asserts  facts  bearing  on  the  ques- 
tion of  guilt  which  are  not  in  evidence,  but  in  another  portion  of  his  speech 
he  told  the  jury  they  should  acquit  unless  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant's  guilt  was  established,  and  the 
court  instructed  the  jury,  that  they  should  disregard  any  mere  assertions  of 
the  State's  attorney,  either  of  opinion  of  guilt  or  matter  of  fact,  but  decide  the 
case  solely  on  the  evidence  and  the  law,  it  was  held,  this  instruction  should  be 
deemed  to  have  had  the  effect  to  destroy  the  force  of  the  improper  remarks 
made  by  the  State's  attorney. 

6.  Instructions  —  need  not  be  repeated.  When  two  instructions  are  asked 
for,  both  of  which  contain  the  same  principle  of  law,  the  court  may  give  the 
one  and  refuse  the  other,  and  may  refuse  to  repeat  a  principle  of  law  which  has 
previously  been  fairly  stated  to  the  jury. 

"Writ  of  Error  to  the  Circuit  Court  of  Lake  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

At  the  September  Term  of  the  Circuit  Court  of  Cook 
county,  John  Kennedy,  Patrick  Fleming  and  William  Corbett 
were  indicted  for  the  murder  of  one  Patrick  Maloney.  At  a 
subsequent  term  of  that  court,  on  motion  of  Kennedy,  he  was 
ordered  to  have  a  separate  trial.  Corbett  and  Fleming  were 
tried  at  the  following  November  Term,  and  convicted  of  the 
crime  of  murder,  and  have  since  been  executed.  After  the 
conviction  of  Corbett  and  Fleming,  on  petition  of  Kennedy, 
there  was  a  change  of  venue  in  his  case  to  Lake  county,  where, 
on  the  6th  day  of  February,  1866,  he  was  tried  and  convicted 
of  murder,  and  sentenced  to  be  executed. 

The  testimony  given  upon  the  trial  was  substantially  as 
follows : 

Honora  Moloney,  wife  of  the  deceased,  called  on  behalf  of 
the  prosecution,  testified  as  follows :  My  husband  died  on  Sun- 
day night,  before  thanksgiving,  a  year  ago,  in  his  own  house, 
in  the  town  of  Cicero,  near  Sand  Pidge,  in  Cook  county.  He 
was  called  tailor  Maloney,  because  he  was  a  tailor  by  trade. 
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There  was  an  inquest  held  on  his  body  the  second  day  after  he 
was  killed,  by  Dr.  Wagner.  I  went  to  bed  about  eight  o'clock 
on  this  night,  with  my  husband  and  children.  When  we  had 
been  in  bed  two  or  three  hours  a  knock  came  to  the  side-door; 
there  was  a  little  entry  around  the  door,  and  this  was  broken 
into,  and  the  knock  came  to  the  side-door.  I  awoke  my  hus- 
band and  told  him  somebody  was  knocking  at  the  door.  He 
got  up,  and  without  dressing,  lit  a  light  and  went  to  the  door 
and  called  out  to  know  who  was  there.  I  did  not  hear  the 
answer,  but  soon  I  heard  a  noise  like  a  scuffle,  and  heard  him 
call  out  to  me  to  come.  I  jumped  up  out  of  bed,  and  without 
waiting  to  dress,  ran  to  him,  and  found  him  pushing  against 
the  door,  which  was  partly  open,  and  trying  to  close  it  against 
somebody  outside,  who  were  pushing  it  open.  I  threw  myself 
against  the  door  with  him,  but  we  could  not  close  it,  and  in  a 
minute  or  two  I  heard  two  or  three  shots  tired,  and  my  husband 
fell  back  upon  the  floor.  After  the  shots  were  fired,  I  heard  a 
person  outside  say,  "  That  will  do,  come  along."  I  then  went 
to  the  window  and  saw  three  or  four  men  passing  by ;  am 
certain  there  were  three.  My  children  ran  under  the  bed  when 
the  noise  came,  and,  being  frightened,  they  would  not  come  out, 
so  1  sat  down  by  my  husband  until  morning.  He  was  shot  on 
the  left  side  of  his  breast,  and  died  about  ten  or  twelve  minutes 
afterward.  There  were  two  shots  fired  through  the  door,  but 
only  one  hit  him.  He  was  in  good  health  before.  Our  house 
was  on  the  left  side  of  the  road  coming  to  Sand  Ridge,  and  four 
or  five  feet  from  the  road.  It  was  only  a  shanty,  about  the  size 
of  two  large  bed-rooms.  The  next  house  to  ours  was  about  three 
blocks  off.     It  was  a  dark  night,  cold,  blustering  and  windy. 

Dr.  William  Wagner,  the  coroner  of  Cook  county,  testified 
that  he  held  an  inquest  on  the  body  of  the  deceased,  and  gave 
as  his  opinion  that  his  death  was  caused  by  a  bullet  taking 
effect  in  the  left  breast.  He  testified  that  the  door  of  Maloney's 
house  bore  the  marks  of  two  bullets.  He  recollected  that  the 
murder  took  place  on  the  20th  of  November,  1864. 

Philip  Brenan  testified :  I  know  William  Gubbins ;  I  was 
in  the  tavern  business  and  keeping  hacks  in  November,  1864 ; 
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I  recollect  letting  a  hack  one  Sunday  night ;  four  men  came 
for  it ;  Corbett  and  Fleming  were  all  I  knew ;  It  was  quite 
windy ;  they  said  they  wanted  to  take  a  ride  ;  it  was  between 
seven  and  ten  o'clock  in  the  evening ;  they  came  back  between 
eleven  and  one  o'clock ;  on  their  return,  the  horses  were  sweat- 
ing excessively,  and  had  the  appearance  of  having  been  driven 
quite  hard  ;  it  was  a  cold,  windy  night ;  the  driver  was  William 
Gubhins. 

On  cross-examination  by  the  defendant :  I  kept  but  one  hack  ; 
it  was  in  the  fall  of  the  year  1864  that  I  let  the  hack ;  I  have 
nothing  definite  to  fix  the  time ;  it  was  a  boisterous  night, 
inclined  to  rain  a  little,  and  dark ;  Gubbins  was  not  at  work 
for  me  at  this  time,  but  I  hired  him  for  that  time  to  drive  the 
parties ;  he  came  in  after  the  parties  hired  the  hack ;  it  was 
before  the  people  had  closed  their  houses ;  they  took  a  drink 
before  going ;  I  had  known  Corbett  and  Fleming  five  or  six 
weeks  ;  during  that  time  they  were  around  that  neighborhood  ; 
I  used  to  see  them  often  ;.  they  drank  at  my  bar  ;  they  returned 
about  eleven  or  twelve  o'clock ;  Corbett  and  Fleming  returned 
with  the  hack ;  can't  say  whether  they  all  four  returned  ;  they 
paid  the  driver  for  the  team  ;  Corbett  and  Fleming  came  around 
the  next  day  as  usual,  and  continued  to  appear  around  there 
up  to  the  time  of  their  arrest ;  they  frequented  the  Olive  Branch 
saloon ;  they  did  not  appear  to  have  any  business  ;  they  had 
the  name  of  being  bounty  jumpers ;  never  saw  the  other  two 
men  after  that  night. 

James  Finan  testified :  I  have  known  the  defendant,  Ken- 
nedy, three  or  four  years  ;  have  been  intimately  acquainted 
with  him  nearly  two  years ;  in  1864,  I  was  driving  team  for 
Whaling  &  Bowen  ;  did  not  know  Corbett  or  Fleming  ;  I 
knew  where  Maloney  lived  ;  he  was  called  tailor  Maloney ;  he 
lived  on  Sand  Kidge,  about  six  miles  from  Chicago ;  one  night, 
while  I  was  driving  the  team,  I  went  down  to  the  barn  to  feed 
the  horses,  and,  after  feeding  them,  as  I  was  going  home,  I  met 
Corbett,  Fleming  and  Kennedy  on  the  street  in  Chicago,  after 
dark,  on  Sunday  night ;  Kennedy  asked  me  if  I  knew  where 
the  Sand  Eidge  was ;  I  said  I  did,  when  Fleming  said  he  had 
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a  sick  aunt  out  there,  and  he  wanted  to  see  her  before  he  left, 
as  he  was  going  away ;  he  asked  me  to  go  along  and  show  him 
the  place;  I  said  I  could  not  go,  as  I  had  to  go  out  in  the 
morning  after  a  load  of  hay,  and  it  was  too  cold  to  walk  out 
there ;  Fleming  said  he  would  hire  a  hack  if  I  would  go ;  we 
then  went  down  on  Canal  street  and  went  into  a  saloon,  and 
waited  there  until  the  hack  came  up  to  the  door  ;  Kennedy 
was  with  us;  we  drove  down  on  Polk  street  and  stopped  at- 
Sam  McNara's  saloon;  Fleming,  Corbett,  Kennedy  and  the 
hack  driver  got  out  and  went  into  the  saloon  and  had  a  drink ; 
I  remained  in  the  hack;  when  they  came  out  they  had  a  small 
bottle  with  them  which  they  put  upon  the  seat  and  drank  ont 
of  it  several  times  while  going  out ;  each  of  them  drank  ;  they 
drove  on  a  little  further  and  stopped  again,  but  whether  they 
went  into  a  saloon  or  not  I  cannot  tell,  but  they  got  out  of  the 
hack  ;  then  they  got  in  the  hack  and  we  drove  on  and  did  not 
stop  until  we  got  out  to  Sand  Ridge ;  we  went  out  on  West 
Lake  street ;  after  we  got  out  a  mile  from  the  town,  Fleming 
asked  me  how  far  it  was  to  tailor  Maloney's  house  ;  I  said  about 
three  or  four  blocks  ;  then  he  called  to  the  driver  and  stopped 
the  carriage  and  got  out,  and  Fleming  asked  me  to  show  them 
tailor  Maloney's  house ;  I  went  a  little  way  with  them  and 
showed  them  the  house,  and  then  I  went  back  to  the  carriage ; 
Gubbins  was  with  the  hack  when  I  came  back  ;  I  went  near 
enough  to  the  house  to  see  it ;  they  were  gone  five,  ten  or  fif- 
teen minutes  after  I  came  back  to  the  hack ;  after  they  came 
back,  Fleming  or  Corbett  said  to  the  driver,  "  drive  on ;  " 
Fleming  and  Kennedy  got  inside,  but  Corbett  was  outside  with 
the  driver ;  they  drove  on  then  and  came  into  the  city,  and  I 
got  out  a  couple  of  blocks  west  of  Halstead  street ;  the  horses 
were  driven  in  pretty  fast ;  I  did  not,  at  the  time,  know  what 
their  business  was  out  there,  except  that  Fleming  said  he 
wanted  to  see  his  sick  aunt ;  I  heard  of  the  death  of  Maloney 
the  Saturday  after  the  night  I  went  out  there ;  I  was  one  day 
in  Halpin's  saloon,  in  Chicago,  the  spring  following  ;  Mr.  Hal- 
pin  asked  me  to  attend  to  the  house  a  little  time  for  him,  as  he 
wanted  to  go  out ;  Shortly  afterward  Kennedy  came  in  and 
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asked  me  for  something  to  drink ;  lie  was  quite  well  on  in 
liquor,  and  after  drinking,  he  said  to  me,  "if  I  knew  you  would 
not  keep  a  secret  you  would  not  live  long ; "  I  never  had  any 
difficulty  or  any  dealing  with  him  which  he  would  enjoin  me 
to  keep  a  secret. 

Cross-examination :  Kennedy  was  a  married  man ;  I  used  to 
meet  him  when  coming  from  the  barn  in  the  morning,  and 
sometimes  in  the  evening,  and  sometimes  when  going  to  my 
work.  He  used  to  tell  me  he  was  at  work  at  the  St.  Louis 
depot ;  he  told  me  a  year  ago  last  fall  he  was  working  there. 
I  always  heard  he  was  married  and  had  a  family,  but  never 
knew  how  large,  or  went  to  his  house.  I  used  to  see  him  very 
often  when  I  was  going  to  my  work.  I  met  Kennedy  that 
night  with  Fleming  and  Corbett,  about  seven  or  eight  o'clock. 
I  was  going  west  when  they  overtook  me,  and  we  went  back 
together.  I  did  not  know  the  other  two,  but  was  introduced 
to  them  by  Kennedy.  Kennedy  asked  me  if  I  knew  where 
the  Sand  Ridge  was,  and  then  Fleming  asked  me  to  go  with 
them.  I  said  I  did  not  want  to  go,  and  he  said  that  his  aunt 
was  sick,  and  was  going  away  and  wanted  to  see  her  before  he 
went.  I  did  not  hear  the  conversation  about  the  hack  ;  there 
was  not  much  said  in  the  saloon  while  we  were  waiting  for 
the  hack ;  the  three  men  were  drinking,  and  some  others  in 
the  saloon  at  the  time.  Kennedy  was  drinking,  he  was  not 
badly  intoxicated ;  when  they  came  back  to  the  door  they  said 
the  carriage  was  ready,  and  we  four  drove  off  to  Sam  McISTara's 
about  a  mile,  and.  they  all  got  out  and  went  into  the  saloon 
but  myself;  they  came  out  and  brought  a  bottle  with  them, 
and  stopped  again,  but  whether  they  went  into  the  house  or 
not  I  can't  say.  They  drank  two  or  three  times  out  of  the 
bottle ;  should  think  it  contained  about  a  pint.  Corbett  sat 
outside  with  the  driver  when  we  got  out  on  Lake  street. 
Fleming,  Kennedy  and  myself  rode  inside ;  this  was  when  we 
were  ^oin^  out.  Fleming  had  a  revolver  and  handed  it  to 
Corbett ;  this  was  the  only  revolver  I  saw  going  out ;  they 
were  on  Lake  street  when  I  saw  the  pistol ;  nothing  was  said 
about  it.     Don't  know  what  they  were  talking  about  on  the 


494  Kennedy  v.  The  People.  [April  T., 

Statement  of  the  case. 

way  out.  I  first  heard  Maloney's  name  mentioned  after  we 
got  into  the  hack ;  Fleming  mentioned  it.  He  asked  me  where 
the  honse  was  and  I  told  him ;  I  knew  where  it  was.  After 
we  got  out  to  the  six  mile  house  the  hack  was  stopped  by 
Fleming.  I  was  not  called  on  to  give  any  directions,  only 
when  we  stopped  Fleming  asked  me  to  go  down  the  road  and 
show  them  the  house,  which  I  did.  Fleming  said  to  me: 
"  Come  on,  you  son  of  a  bitch,  and  show  us  the  house."  I 
don't  know  why  they  stopped  about  a  block  and  a  half  from 
Maloney's  house.  I  don't  know  why  they  stopped  so  far,  I  did 
not  ask  them  why.  Kennedy  got  out  of  the  carriage  with  the 
rest.  I  can't  recollect  any  thing  he  said  ;  did  not  see  him  have 
any  kind  of  a  weapon  about  him;  did  not  notice  how  drunk 
he  was.  I  went  far  enough  with  them  from  the  carriage  to 
see  the  house ;  about  half  way  from  the  carriage  to  the  house. 
I  did  not  go  further  with  them  because  I  did  not  like  the  com- 
pany. I  did  not  like  the  company  because  Fleming  called  me 
a  son  of  a  bitch.  When  I  first  heard  of  the  murder,  I  imme- 
diately knew  that  their  visit  out  there  had  something  to  do 
with  it.  I  never  mentioned  it  to  any  one  until  the  officer 
arrested  me  last  July.  I  did  not  mention  it  because  I  was 
afraid  of  Fleming  and  Corbett ;  they  were  known  to  be  very 
bad  men.  I  did  not  keep  it  secret  because  I  feared  I  would 
be  accused,  for  I  was  as  innocent  as  a  babe  unborn  I  did  not 
know  any  thing  about  what  their  object  was.  When  we  were 
coming  in,  Fleming  fired  a  pistol  out  of  the  carriage  window. 
I  did  not  hear  any  pistol  shot  while  they  were  gone  to  the 
house. 

William  Guhbins  testified :  I  remember  one  Sunday  night, 
in  November,  1864,  I  stopped  at  Philip  Brenan's  to  see  if  any 
of  the  boys  were  there ;  Brenan  wanted  me  to  drive  his  hack 
that  night ;  I  found  Fleming  and  Corbett  there ;  Brenan  said 
they  wanted  to  take  a  ride ;  I  consented  to  go ;  after  the 
carriage  was  got  ready  we  all  took  a  drink  and  then  the}7  got 
into  the  carriage ;  there  were  two  other  men  with  Fleming  and 
Corbett;  I  did  not  know  either  of  them;  do  not  recognize  the 
prisoner  as  one  of  them ;  we  drove  first  up  to  McNara's,  and 
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they  got  out  there ;  they  took  a  drink  and  got  a  bottle  of 
whisky ;  from  there  we  went  to  a  place  on  Harrison  street,  and 
then  I  got  my  overcoat ;  we  then  went  up  Lake  street  to  the 
iix  mile  house ;  Fleming  rode  on  the  outside  of  the  carriage 
with  me  until  we  got  into  Lake  street,  and  then  he  rode  inside ; 
after  we  got  up  to  the  six  mile  house  we  turned  south  and 
went  about  a  mile,  and  then  stopped  ;  they  all  got  out  and 
Fleming  told  me  to  turn  the  carriage  round  and  blow  out  the 
lights  ;  I  turned  the  carriage  round,  but  whether  the  wind  blew 
out  the  lights  or  not  I  don't  know,  but  they  went  out;  they 
all  went  off,  and  a  few  minutes  after  one  came  back  and  then 
the  others  came  back  and  got  into  the  carriage;  Fleming  and 
the  two  men  got  inside  of  the  carriage  and  Corbett  got  on  the 
outside  with  me ;  it  was  a  common  covered  hack. 

The  counsel  for  the  prosecution  here  asked  the  witness  to 
state  what  Corbett  said  after  he  got  upon  the  seat  with  him. 
Answer.  After  he  got  upon  the  seat  he  said,  come,  let  the  horses 
go  along ;  I  said  the  road  was  too  rough ;  he  said,  never  mind, 
let  them  go  ;  he  held  a  pistol  in  his  hand,  resting  on  the  other 
hand,  and  said  a  man  that  could  not  play  fair  ought  to  die. 
(This  conversation  between  the  witness  and  Corbett  was  objected 
to  on  the  ground  that  Kennedy  was  not  present ;  and  the  court 
afterward  instructed  the  jury  to  disregard  it.)  The  witness 
continued :  We  drove  into  town  and  back  to  Brenan's ;  we 
came  in  pretty  fast. 

Upon  cross-examination :  I  heard  of  the  murder  about  a 
week  after  it  took  place ;  I  read  it  in  the  paper ;  I  at  once 
knew  that  the  ride  out  there  had  something  to  do  with  it ;  I 
did  not  tell  of  it  to  any  one  until  July  last,  when  my  father, 
who  is  a  member  of  the  police  force,  wanted  me  to  go  down  to 
the  police  office;  I  went  down  there,  and  saw  William  W. 
Kennedy,  the  captain  of  the  police,  and  told  him  all  about  it ; 
this  was  after  I  learned  that  Fleming  and  Corbett  had  been 
arrested ;  I  did  not  tell  of  it  before,  because,  if  Fleming  and 
Corbett  should  know  that  I  "  blowed  on  them,"  my  life  would'nt 
be  any  thing  more  in  their  hands  than  a  chicken's.  J  did  not 
know  that  night  any  thing  about  what  they  went  out  there 
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for;  they  were  desperate  men,  and  would'nt  think  any  thing  of 
taking-  any  body's  life. 

William  IF".  Kennedy  testified:  I  am  captain  of  police  in 
Chicago ;  I  went  with  Gubbins  and  he  showed  me  where  his 
carriage  stood  that  night  out  near  Maloney's ;  I  measured  the 
distance  from  where  the  hack  stood  to  Maloney's  house,  and  it 
was  two  hundred  and  fifty  yards;  I  arrested  Kennedy,  the 
prisoner,  the  latter  part  of  July  last ;  he  denied  all  knowledge 
of  the  matter. 

This  was  all  the  evidence,  upon  which,  as  before  stated,  the 
jury  returned  a  verdict  of  guilty. 

The  defendant  brings  the  cause  to  this  court  upon  writ  oi 
error.  Among  the  errors  assigned,  is  that  the  verdict  is  con- 
trary to  the  evidence.  Other  questions  are  presented,  the 
grounds  of  which  are  set  forth  in  the  opinion  of  the  court. 

Messrs.  Miller,  Van  Arman  &  Lewis,  for  the  plaintiff  in 
error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  found  in  the  Superior  Court  of  Chi- 
cago against  the  plaintiff  in  error,  and  two  others,  for  murder. 
A  separate  trial  was  allowed  the  plaintiff  in  error,  and  a 
change  of  venue  awarded  on  his  application,  to  Lake  count}7, 
where  a  trial  was  had  resulting  in  a  verdict  of  guilty. 

A  motion  was  made  to  set  aside  the  verdict  and  grant  a  new 
trial  on  the  grounds,  that  the  court  had  misdirected  the  jury, 
and  that  the  verdict  was  against  the  evidence  and  law  of  the 
case. 

The  motion  was  overruled  and  exceptions  taken,  and  the 
cause  brought  here  by  writ  of  error  on  a  bill  of  exceptions.  The 
errrors  assigned  are  in  giving  the  third,  fourth  and  fifth  instruc- 
tions on  behalf  of  the  people,  in  refusing  to  give  defendant's 
third  and  seventh  instructions,  and  in  modifying  the  same,  and 
in  refusing  defendant's  ninth  instruction,  and  in  overruling  the 
motion  for  a  new  trial. 


1866.]  Kennedy  v.  The  People.  497 


Opinion  of  the  Court. 


The  prisoner's  counsel  has  confined  himself  chiefly  to  the 
consideration  of  these  instructions. 

A  series  of  instructions  was  given  for  the  prosecution,  and  are 
as  follows : 

1.  The  court  instructs  the  jury,  that  "murder  is  the  unlaw^ 
ful  killing  of  a  human  being  in  the  peace  of  the  people,  with 
malice  aforethought,  either  express  or  implied." 

2.  And  the  court  further  instructs  the  jury,  that  malice  afore- 
thought shall  he  implied  when  no  considerable  provocation 
appears,  or  when  all  the  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart. 

3..  The  court  further  instructs  the  jury,  that  if  they  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  Patrick 
Maloney  was  unlawfully  killed  with  malice  aforethought,  in 
manner  and  form  as  charged  in  the  indictment,  and  this  defend- 
ant, John  Kennedy,  was  present,  and  in  any  way  or  manner 
aided,  abetted  or  assisted  in  such  killing,  then  the  jury  should 
find  him  guilty,  although  the  jury  may  believe  from  the  evi- 
dence that  some  other  person  actually  fired  the  shot  that  killed 
6aid  Maloney,  and  although  no  motive  for  killing  said  Maloney 
has  been  proved. 

4.  The  court  further  instructs  the  jury,  that  a  reasonable 
doubt  means  in  law  a  serious,  substantial  and  well-founded 
doubt,  and  not  the  mere  possibility  of  a  doubt. 

5.  The  court  further  instructs  the  jury,  that  if  the  evidence 
convinces  you  beyond  a  reasonable  doubt  that  Patrick  Maloney 
was  killed  in  manner  and  form  as  charged  in  the  indictment, 
and  that  this  defendant,  John  Kennedy,  was  present,  and  in 
any  way  or  manner  aided,  abetted  or  assisted  in  such  killing, 
then  the  jury  should  find  him  guilty,  although  there  was  no 
eye-witness  to  the  fact  of  such  killing. 

6.  The  court  instructs  the  jury,  that  voluntary  drunkenness 
is  no  excuse  for  crime. 

This  court   has  often   held   where  a   series  of  instructions 

embrace  the  law  of  the  case  when  taken  and  considered  together, 

though  one  of  them  may  be  erroneous,  still,  for  such  error  a 

judgment  will  not  be  reversed,  provided  it  shall  appear  from 

32— 40th  III. 
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the  whole  record  that  substantial  justice  has  been  done,  and  no 
prejudice  has  resulted  by  reason  of  such  erroneous  instruction, 
and  that  the  law  of  the  case  has  been  fully  given  to  the  jury. 
Howard  Fire  <&  Mar.  Ins.  Co.  v.  Cormick,  24  111.  455 ;  War 
ren  v.  Dickson,  27  id.  115  ;  Sprmgdale  Cemetery  Association  v. 
Smith,  24  id.  480. 

The  counsel  for  the  plaintiff  in  error  insists,  that  the  third 
and  fifth  of  these  instructions  are  erroneous,  for  by  them  the 
jury  were  directed,  that  if  they  found  from  the  evidence,  that 
Maloney  was  unlawfully  killed  in  the  manner  alleged  in  the 
indictment,  and  that  the  prisoner  was  present,  and  in  any  way 
or  manner  aided,  abetted  or  assisted  in  such  unlawful  killing, 
then  they  should  find  him  guilty  of  murder,  although  the  jury 
believe,  from  the  evidence,  that  some  other  person  fired  the  fatal 
shot,  and  although  no  motive  is  proved,  and  there  was  no  eye- 
witness of  the  deed. 

It  is  argued,  that,  upon  this  supposed  state  of  facts,  the  per- 
son who  actually  committed  the  homicide  would  be  guilty  of 
no  higher  offense  than  manslaughter,  because  no  malice  afore- 
thought is  assumed  or  supposed  to  have  been  proved,  or  is 
required  to  be  found  by  the  jury,  and  without  malice  afore- 
thought, unlawful  killing  is  manslaughter  only,  and  if  the 
prisoner  was  present,  aiding  and  assisting,  he  could  not  be 
guilty  of  any  higher  crime. 

We  do  not  think  either  of  these  instructions  is  open  to  the 
objections  made. 

The  indictment  charges  the  homicide  to  have  been  committed 
unlawfully,  feloniously,  willfully,  and  with  malice  aforethought, 
and  our  Code  provides,  that  malice  shall  be  implied  when  no 
considerable  provocation  appears,  or  when  the  circumstances 
of  the  killing  show  an  abandoned  and  malignant  heart. 

In  both  the  third  and  fifth  instructions  the  jury  are  told, 
that  the  killing  must  have  been  with  malice  aforethought,  in 
manner  and  form  as  charged  in  the  indictment  —  in  the  third 
instruction  in  express  terms,  and  the  fifth  tells  the  jury,  in 
substance,  that  they  must  be  convinced  beyond  a  reasonable 
doubt,  that  deceased  was  killed  in  manner  and  form  as  charged 
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in  the  indictment,  that  is,  that  he  was  killed  unlawfully,  feloni- 
ously, willfully,  and  with  malice  aforethought.  As  we  under- 
stand these  instructions,  and  as  the  jury  must  have  understood 
them,  they  were  told  the  prisoners  must  not  be  convicted  unless 
the  homicide  was  done  with  malice  aforethought. 

The  killing  being  established,  in  manner  and  form  as  charged 
in  the  indictment,  it  requires,  on  the  evidence  in  this  record, 
no  argument  or  other  authority  than  a  bare  reference  to  the 
statute,  section  thirteen  of  the  criminal  Code,  to  fasten  guilt 
upon  the  prisoner.  The  proof  is  positive,  that  he  was  present 
when  the  deepl  was  done,  and  that  he  had  a  guilty  knowledge 
of  the  design  in  visiting  the  house  of  the  deceased  sufficiently 
appears  from  all  the  circumstances.  The  prisoner  seems  to 
have  been,  not  a  sleeping  partner,  but  an  active  participant. 
He  engaged  the  guide  to  the  house,  and  introduced  him  to  his 
guilty  associates,  and  was  "  act  and  part "  in  the  whole  mur- 
derous affair  from  its  inception  to  its  fatal  termination.  It 
is  impossible,  in  the  nature  of  things,  he  should  not  have 
known  the  design  and  object  of  the  visit,  of  a  cold  night  in 
November,  armed  with  a  revolver,  to  the  shanty  of  deceased. 

The  deed,  perpetrated  in  the  manner  it  was  perpetrated, 
sufficiently  establishes  malice,  and  all  the  facts  show  a  guilty 
knowledge  and  participancy  of  the  prisoner. 

On  his  behalf,  the  court  told  the  jury,  that  the  mere  presence 
of  the  prisoner  at  the  homicide,  was  not  sufficient  to  convict 
him  unless  it  was  proved  to  their  satisfaction  that  he  knew 
before  the  killing  that  such  was  the  purpose  of  those  who 
actually  did  the  deed  —  that  they  must  be  satisfied  he  was  not 
only  present,  but  aware  of  the  purpose.  The  objection  of  his 
counsel,  therefore,  that  the  prisoner  had  not  the  full  benefit  of 
his  defense,  seems  not  to  be  sustained.  His  mere  physical  pres- 
ence was  not  deemed  sufficient  to  establish  his  guilt,  but  it  was 
held  to  be  necessary  to  show  previous  knowledge  of  the  intention 
to  commit  the  murder. 

We  are  at  a  loss  to  perceive  wherein  the  prisoner  has  been 
prejudiced,  improperly,  by  these  several  instructions  of  the 
oourt. 
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But  it  is  further  insisted,  the  seventh  instruction  as  asked  by 
the  prisoner,  was  proper,  and  should  have  been  given  without 
any  moiification. 

That  instruction  was  as  follows:  "Though  the  jury  shall 
believe  from  the  evidence,  that  the  murder  was  committed  at 
the  time  and  place  mentioned  in  the  indictment,  still,  if  they 
are  not  satisfied,  from  the  evidence,  that  the  prisoner  was  pre- 
viously aware  of  the  purpose  to  commit  such  murder,  or  par- 
ticipated therein,  then  they  should  not  find  the  prisoner  guilty, 
though  they  further  believe  from  the  evidence  that  he  sub- 
sequently failed  to  disclose  or  actually  concealed  such  murder." 

The  modification  by  the  court  consisted  in  inserting,  after 
the  words  "participated  therein,"  the  words  "or  aided,  or 
abetted  or  assisted  in  the  perpetration  thereof,"  before  the 
words  "  then  they  should  not  find,"  etc. 

We  perceive  no  impropriety  in  this  modification,  but  the 
contrary  ;  as,  by  the  insertion  of  those  words,  the  oftense  charged 
was  brought  within  the  terms  and  language  of  the  Criminal 
Code  The  language  of  the  Code  is,  "  aids,  abets  or  assists," 
and  it  cannot  be  charged  as  improper,  in  an  instruction  to 
the  jury,  that  the  language  of  the  Code  was  used  by  the  court 
instead  of  a  phrase  or  word,  that  may,  perhaps,  have  the  same 
meaning. 

The  jury,  by  the  instructions  on  both  sides,  were  clearly  told, 
that  the  prisoner  ought  not  to  be  convicted  unless  it  should  be 
proved  to  them  beyond  a  reasonable  doubt,  that  he  was  aware 
of  the  intention  to  commit  the  murder,  and  that  he  participated 
in  such  intention,  and  that  the  concealment  of  a  murder  was 
not  equivalent  in  law  to  the  commission  of  that  crime. 

The  third  instruction  asked  by  the  prisoner,  which  the  court 
also  modified,  was  as  follows: 

"  If  the  jury  should  find,  from  the  evidence,  that  the  deceased 
was  killed  at  the  time  and  in  the  manner  mentioned  in  the 
indictment,  and  that  the  shot  which  caused  his  death  was  fired 
by  either  Corbett,  Fleming  or  the  defendant,  but  are  unable, 
from  the  evidence,  to  ascertain  by  which  of  said  persons  said 
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shot  was  fired,  then  the  jury  ought  to  acquit  the  defendant  of 
tiring  such  shot,  and  consider  and  decide  the  case  precisely  as 
if  it  had  been  proved  that  such  shot  was  fired  by  Corbett  or 
Fleming." 

The  court  modified  this  instruction  by  striking  out  the  words 
"  acquit  said  defendant  of  firing  such  shot."  The  instruction 
was  ingeniously  drawn,  and  might  have  led  the  jury  to  believe, 
if  the  prisoner  was  not  guilty  of  actually  firing  the  fatal  shot, 
he  was  not  guilty  of  murder.  The  modification  by  the  court 
left  the  case  on  the  true  and  legal  ground,  and  relieved  the  jury 
from  all  embarrassment,  such  as  they  might  have  experienced 
had  the  words  remained  which  the  court  expunged.  We  see 
nothing  objectionable  in  the  modification.  The  jury  were  told 
they  should  consider  and  decide  the  case  precisely  as  if  it  had 
been  proved  such  shot  was  fired  by  either  one  of  the  other  par- 
ties indicted. 

It  is  also  objected  by  the  prisoner's  counsel,  that  the  State's 
attorney,  in  his  closing  address  to  the  jury,  stated  to  them  his 
own  belief  of  the  prisoner's  guilt,  and  informed  them  that  Cor- 
bett and  Fleming  had  been  convicted  and  sentenced  for  the 
murder,  and  that  the  prisoner  was  as  guilty  as  either  of  them, 
and  that  his  acquittal  would'-'  be  an  impeachment  of  the  jury 
that  tried  them. 

Whatever  may  be  said  of  these  remarks  by  the  State's  attor- 
ney, it  further  appears  in  the  record,  that  he  did,  in  another 
part  of  his  closing  speech,  tell  the  jury  that  they  ought  to 
acquit  the  prisoner,  unless  they  believed,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  his  guilt  was  established,  and 
the  court  further  told  them,  by  the  eighth  instruction  asked  by 
the  prisoner,  that  they  should  disregard  any  assertion  of  coun- 
sel of  the  existence  of  any  fact  bearing  upon  the  question  of 
the  guilt  of  the  prisoner,  which  has  not  been  proved  before 
them,  and  which  is  not  fairly  inferable  from  the  facts  proved  ; 
nor  should  the  jury  regard  any  expression  of  opinion  by  the 
prosecuting  attorney  as  to  the  guilt  of  the  prisoner,  but  the 
jury  will   determine   the  question   of  his  guilt  or  innocence 
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solely  from  the  evidence  in  the  case,  and  the  law,  as  given  by 
the  court. 

This  instruction  certainly  had  the  effect  to  destroy  the  force 
of  the  remarks  made  by  the  State's  attorney  and  remitted  the 
jury  to  their  duty,  to  be  governed  solely  by  the  evidence  in 
the  cause  and  the  law  of  the  case. 

The  last  paragraph  of  this  instruction  after  the  word  "  pris- 
oner," was  inserted  by  the  court,  to  which  modification  the 
record  does  not  show  the  defendant  took  any  exception.  This 
being  so,  no  error  can  be  assigned  on  it.  Sedgwick  v.  Philips, 
22  111.  184. 

It  is  also  objected  that  the  court  refused  to  give  the  ninth 
instruction  for  the  prisoner.     It  is  as  follows : 

"  The  jury  should  not  regard  the  statements  of  the  prose- 
cuting attorney,  that  Fleming  and  Corbett  have  been  convicted 
of  the  offense  for  which  the  prisoner  is  now  on  trial ;  and  this 
statement  should  have  no  weight  whatever  in  the  case." 

This  instruction  is  substantially  the  same  as  the  eighth  after 
it  was  modified,  and  which  was  given  as  modified.  In  the 
case  of  May  v.  Tollman,  20  111.  443,  this  court  said,  when  two 
instructions  are  asked  for,  both  of  which  contain  the  same 
principle  of  law,  the  court  may  give  the  one  and  refuse  the 
other,  and  may  refuse  to  repeat  a  principle  of  law  which  has 
previously  been  fairly  stated  to  the  jury. 

Upon  the  motion  for  a  new  trial,  we  are  of  opinion  that  the 
evidence  fully  sustains  the  verdict,  and  makes  out  a  clear  case 
against  the  prisoner.  Had  his  presence  at  the  scene  of  the 
murder  been  innocent,  he  would  not  have  denied  ail  knowl- 
edge of  it,  but  would  have  used  the  proper  means  to  bring  the 
guilty  to  punishment.  The  facts  are  plain  and  striking,  and 
show  his  active  participation  in  the  affair,  from  the  time  he 
introduced  the  guide  to  Corbett  and  Fleming,  and  accompa- 
nied them  on  the  murderous  expedition.  We  see  nothing  in 
the  evidence  to  raise  a  doubt  of  the  prisoner's  guilt,  and  see 
no  error  in  any  of  the  rulings  of  the  court,  and  must,  there- 
fore,  affirm  the  judgment.  Judgment  affirmed. 
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The  Chicago  and  Alton  Railroad  Company 

v. 
Alexander  Roberts. 

1.  Railroads  —  ejecting  passengers  for  non-payment  of  fare,  at  a  place 
other  than  a  regular  station  —  the  rule  as  to  damages.  When  a  passenger  on 
a  railroad  refuses  to  pay  his  fare,  he  may  be  ejected  from  the  cars  at  any  reg- 
ular station,  but  not  elsewhere. 

2.  If  a  passenger  is  ejected  for  that  cause,  at  any  place  other  than  a  regular 
station,  it  is  a  violation  of  the  statute,  for  which  the  road  must  pay  at  least 
nominal  damages  ;  but  whether  the  recovery  should  be  beyond  that  will  depend 
upon  the  circumstances  attending  the  expulsion. 

3.  Where  the  passenger  wantonly  refuses  to  pay  his  fare,  simply  insisting 
upon  riding  in  the  cars  without  paying  for  it,  and  is  ejected  by  the  conductor 
at  a  point  two  miles  distant  from  a  regular  station,  but  in  a  manner  free  from 
indignity  toward  the  passenger,  who  was  subjected  to  no  other  injury  or  incon- 
venience by  the  expulsion  than  that  of  being  obliged  to  walk  to  the  station, 
which  he  could  have  avoided  by  paying  his  fare,  he  is  not  entitled  to  recover 
any  thing  beyond  nominal  damages  ;  a  recovery  of  a  verdict  against  a  railroad 
for  $450,  under  such  circumstances,  was  considered  excessive,  and  a  new  trial 
was  awarded  for  that  cause. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  Hon.  E.  S. 
Williams,  Judge,  presiding. 

This  was  an  action  in  the  case  brought  by  the  appellee  in 
the  court  below  against  the  appellant  for  ejecting  him  from  the 
cars  at  a  place  other  than  a  regular  station.  It  appears  that 
the  appellee  purchased  a  ticket  to  Bridgeport,  getting  on  the 
cars  at  Chicago.  The  train  stopped  at  Bridgeport,  and  the  sta- 
tion was  publicly  called  in  the  cars.  Appellee  did  not  get  off. 
After  leaving  Bridgeport,  the  conductor  asked  him  for  his  fare 
to  the  next  station,  called  Summit,  which  the  appellee  refused 
to  pay ;  whereupon  he  was  ejected  from  the  car,  at  a  place 
about  two  miles  from  Summit,  but  without  any  indignity  shown 
to  him.  No  violence  was  used,  and  no  injury  or  special  dam- 
age proved  on  the  trial.  The  case  was  tried  by  a  jury,  who 
awarded  him  $450  damages,  and  judgment  was  rendered  by 
the  court  for  that  amount,  whereupon  the  defendant  appealed 
to  this  court. 
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Mr.  A.  W.  Church,  for  the  appellant. 

Messrs.  Lull  &  Atwood,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  the  case  of  the  Terre  Haute,  Alton  <&  St.  Louis  R.  R. 
Co.  v.  Vcmatta,  21  111.  188,  this  court  said : 

"  When  a  passenger  refuses  to  pay  the  fare  required  by  the 
tariff'  of  the  railroad  company,  he  may  be  ejected  from  the 
cars  at  any  regular  station,  but  not  elsewhere.  The  defendant 
not  having  paid  or  offered  to  pay  his  fare,  was  liable  to  be 
ejected  from  the  cars  at  any  regular  station ;  but  the  company 
became  liable  for  the  injury  they  inflicted  upon  him,  by  put- 
ting him  off  at  a  different  point  notwithstanding  his  first 
wrong.  If  he  were  guilty  of  attempting  to  impose  upon  the 
company,  while  they  violated  the  law  in  the  manner  of  eject- 
ing him  from  their  cars,  his  previous  wrong  must  be  held  to 
mitigate  the  damages.  He  would  not,  under  such  circum- 
stances, be  entitled  to  the  same  amount  of  damages  as  if 
wholly  free  from  fault.  The  company  had  the  right  to  remove 
him  from  the  cars,  but  not  at  the  point  it  was  done.  The  evi- 
dence, too,  fails  to  show  that  the  conductor's  manner  was 
offensive,  or  that  he  acted  in  any  other  than  the  kindest  and 
most  gentlemanly  manner  that  could  be  adopted  under  the  cir- 
cumstances. No  malice  or  wanton  conduct  is  shown  on  the 
part  of  the  conductor,  nor  does  it  appear  that  he  attempted  to 
expose  the  condition  of  the  defendant  in  error  to  the  other 
passengers  at  the  time  he  was  ejected,  nor  does  it  appear  that 
there  was  any  special  injury  or  loss  sustained,  beyond  having 
to  walk  three  or  four  miles.  There  is  no  evidence  that  it 
produced  sickness,  or  that  his  business  suffered  in  the  slightest 
degree.  If  it  was  the  object  of  the  defendant  to  defraud  the 
company  by  using  the  ticket  to  get  from  one  station  to  an- 
other, he  mus  clearly  be  entitled  to  no  more  than  nom'nal 
damages." 
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This  language  is  applicable  to  the  present  case  and  decisive 
of  it.  The  inference  is  strong,  from  the  facts  proven  in  the 
case,  that  when  the  defendant  in  error  bought  his  ticket  to 
Bridgeport,  it  was  with  the  intention  of  traveling  upon  it  to 
Summit.  But  however  that  may  have  been,  the  evidence 
shows  that  opportunity  was  given  him  to  leave  the  train  at 
Bridgeport.  The  name  of  the  station  was  plainly  called  in 
the  car,  in  which  there  were  very  few  passengers,  and  the 
train  stopped.  Besides,  as  the  defendant  in  error  lived  in  the 
immediate  neighborhood,  and  had  bought  a  ticket  for  Bridge- 
port, it  is  reasonable  to  presume  that  he  knew  it  was  the  first 
station  out  from  Chicago,  and  knew  when  the  train  arrived 
there  independently  of  the  call  of  the  conductor.  Having 
neglected  to  alight  from  the  cars,  it  was  his  duty  to  pay  his 
fare  to  the  next  station  when  called  upon  by  the  conductor. 
No  reason  appears  why  he  should  not  have  paid  it.  His  re- 
fusal to  do  so  was  simply  wanton  and  perverse.  The  con- 
ductor showed  him  no  indignity.  A  fellow  passenger  offered 
him  the  money,  which  he  refused  to  take.  He  evidently  de- 
sired to  go  to  Summit,  as  it  appears  he  expected  his  team  to 
meet  him  there.  Under  these  circumstances,  the  conductor  put 
him  off  the  cars  without  injury  or  insult.  This  was  a  viola- 
tion of  the  statute,  for  which  the  road  must  pay  nominal  dam- 
ages, but  what  there  is  in  this  case  to  entitle  the  defendant  in 
error  to  any  thing  further,  we  are  wholly  unable  to  discover. 
He  suffered  no  injury  from  the  expulsion.  The  only  disagree- 
able consequence,  was  the  necessity  of  walking  two  miles  to 
Summit,  which  he  could  have  avoided  by  paying  the  fare.  If 
the  defendant  in  error  had  been  devoting  himself  to  voluntary 
martyrdom  for  the  sake  of  establishing  a  great  principle,  we 
could  comprehend  his  conduct.  But  there  was  no  principle 
involved.  Pie  was  simply  insisting  upon  riding  on  the  cars 
without  paying  for  it.  While  we  are  disposed  to  hold  railway 
companies  to  full  accountability  for  all  actual  damages  wrong- 
fully inflicted  by  them  upon  other  persons,  we  are  not  disposed 
to  encourage  suits  which  seem  brought  with  the  view  of  specu- 
lating for  a  verdict  upon  the  prejudices  of  juries  against  these 
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corporations,  and  to  redress  grievances  that  are  purely  imagi 
naiy.     The  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 


Peter  Page  and  Frederick  Becker 

v. 

Emma  E.  De  Puy. 

1.  Landlord  —  entry  upon  the  possession  of  a  tenant  or  occupant.  A  land- 
lord may  enter  peaceably  upon  his  own  premises  of  his  tenant,  either  during 
the  term  or  after  its  expiration,  or  while  in  the  possession  of  a  wrong-doei,  for 
a  lawful  purpose,  but  has  no  right  to  make  a  forcible  entry,  or,  if,  after  enter- 
ing for  a  lawful  purpose,  lie  shall  injure  the  occupant  or  his  property,  the 
owner  will  render  himself  liable  to  an  action,  and  cannot  j  ustify  under  the  plea 
of  liberum  tenementum. 

2.  Lease  —  tenant  holding  owr  contrary  to  lease.  Where  a  tenant  covenants 
in  the  lease,  that,  in  case  he  shall  hold  over  after  his  term  expires  or  is  ended, 
the  landlord  may  enter  and  use  such  force  as  is  necessary  to  expel  the  ten- 
ant and  to  regain  possession  ;  if  he  holds  over,  and  the  landlord  enters  and 
puts  the  tenant  off,  with  his  property,  the  latter  cannot  maintain  an  action, 
unless  more  force  was  used  than  necessary,  either  in  making  the  entry  or  in 
putting  the  tenant  or  his  property  off.  In  a  case  where  the  entry  is  by  per- 
mission, and  excesses  are  committed,  either  to  the  person  or  the  property  of 
the  tenant,  a  recovery  could  be  had  in  another  form  of  action. 

3.  Writ  —  entry  under  by  officer  to  deliver  possession.  Where  an  officer 
holds  a  writ  of  possession  to  execute,  he  may,  if  necessary,  summon  assistance, 
and  he  and  they  will  be  justified  in  entering  upon  the  premises,  and  in  the 
employment  of  reasonable  and  necessary  force  to  remove  the  occupant  and  his 
property. 

4.  Same  —  entry  under  —  abuse  of  authority.  Where  an  officer  and  his 
bailiffs  enter  under  a  writ  of  possession,  as  they  lawfully  may,  and  a  person  is 
left  in  possession  during  the  night,  and  lies  on  the  bed  of  the  tenant,  such  act 
cannot,  as  a  matter  of  law,  be  said  to  render  the  entry  a  trespass  ab  initio,  while 
an  abuse  of  authority  will ;  but  every  trifling  departure  from  authority  will 
not  have  that  effect.  To  have  that  effect,  the  act  must  be  of  that  character  as 
to  give  color  to  the  belief  that  the  legal  authority  was  employed  as  a  means 
of  committing  the  wrong  complained  of  by  plaintiff. 

5.  Trespass  —  when  it  lies.  If  an  entry  is  made  under  a  license,  and 
wrongs  are  committed  by  force,  either  to  the  person  or  property,  an  action  will 
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lie  for  the  trespass  to  the  person  or  property,  but  not  quare  clausum  fregit 
The  entry  being  permitted  by  the  occupant,  a  subsequent  wrong  does  not  ren- 
der  it  a  trespass  ab  initio. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  fregit,  brought 
by  Emma  E.  De  Puy,  in  the  Circuit  Court  of  Cook  county, 
against  Peter  Page,  Frederick  Becker,  and  a  number  of  other 
persons.  The  declaration  proceeded  for  breaking  and  entering 
a  close  and  committing  wrongs  thereon.  Defendants  justified 
under  authority  contained  in  a  lease  from  Page  to  plaintiff,  and 
under  a  writ  of  possession  in  the  hands  of  a  constable,  claiming 
that  they  acted  under  his  authority. 

A  nolle  prosequi  was  entered  to  all  of  the  defendants  except 
Page  and  Becker,  and  a  trial  was  had  by  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$2,500  ;  to  reverse  which  defendants  bring  the  case  to  this  court 
Oy  appeal. 

Mr.  C.  Beckwith,  for  the  appellants. 

Messrs.  Borden  &  Spafford  and  W.  K.  McAllister,  for  the 
appellee. 

Mr.  Chief-Justice  Walker  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  trespass  quare  clausum  fregit,  brought 
by  appellee,  in  the  Cook  Circuit  Court,  against  appellants  and 
several  other  persons.  The  declaration  contained  four  counts, 
for  breaking  and  entering  plaintiff's  close.  The  first  two  were 
for  trespasses  alleged  to  have  been  committed  in  the  month  of 
October,  1864,  and  the  other  two  for  trespasses  alleged  to  have 
been  committed  in  May,  1865.  There  were  filed  a  large 
number  of  pleas,  but  appellee  having  entered  a  nolle  prosequi 
as  to  all  of  the  defendants  but  appellants,  before  the  trial  in  the 
court  below,  the  record  has  been  thus  disincumbered  of  all  but 
the  pleas  of  appellants,  and  the  replications  to  them.     A  tnsi 
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was  had  by  a  jury,  resulting  in  a  verdict  against  defendants 
below  for  the  sum  of  $2,500  damages.  A  motion  for  a  new 
trial  was  entered  which  was  overruled  by  the  court,  and  judg- 
ment was  rendered  on  the  verdict. 

It  appears  that  the  brother  of  appellee,  on  the  28th  day  of 
September,  1864,  paid  to  Page  two  hundred  and  fifty  dollars 
as  three  months'  rent  of  the  house,  out  of  which  this  contro- 
versy has  arisen,  and  took  his  receipt  for  the  same.  The  receipt 
states  that  the  term  was  to  commence  on  the  first  of  the  next 
October,  and  to  end  on  the  first  day  of  May,  1865,  at  the  rate 
of  one  thousand  dollars  per  annum,  and  the  rent  to  be  paid 
monthly  after  the  expiration  of  three  months ;  and  in  case  of 
fire,  Page  agreed  to  refund  pro  rata  the  advanced  rent.  At 
the  time  this  receipt  was  given  the  house  was  occupied  by 
another  tenant  whose  term  did  not  expire  until  the  first  of 
October,  two  days  after  the  receipt  was  given.  It  appears  that 
this  tenant  did  not  vacate  the  house  until  the  fourth  of  October, 
but  appellee  seems  to  have  gone  into  the  house  with  that  tenant 
as  early  as  the  third,  and  removed  some  of  her  property  into 
the  building.  After  the  former  tenant  had  left  the  house,  Page, 
on  the  fifth  of  October,  with  one  Smith,  went  into  the  house, 
and  seeing  Mrs.  Otto,  the  former  tenant,  demanded  of  her  the 
possession,  but  she  informed  him  that  she  was  unable  to  deliver 
possession,  as  appellee  was  there  and  had  removed  some  of  her 
property  into  the  house.  He  then  saw  appellee  who  claimed 
to  be  in  possession,  and  she  refused  to  leave,  claiming  to  be  in 
under  the  lease  to  her  brother.  It  seems  that  he  left  Smith 
there,  and  in  the  afternoon  sent  appellant  Becker,  and  two  or 
three  others.  It  seems  that  she  regained  possession  by  having 
the  persons  placed  in  possession  arrested.  It  also  seems  that 
afterward,  Page  executed  a  lease  to  George  S.  De  Puy  and 
appellee  for  the  house  in  controversy,  dated  the  first  day  of 
October,  1864,  by  which  he  demised  the  premises  to  them  from 
that  date  until  the  first  day  of  May  following,  for  the  sum  of 
$583.33,  two  hundred  and  fifty  dollars  of  that  sum  being  for 
advanced  rent  for  three  months,  and  the  balance  for  the 
remainder  of  the  term. 
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After  this  lease  was  executed,  Page,  by  an  indorsement  on 
the  back  of  tile  lease,  authorized  George  S.  De  Puy  to  assign 
his  interest  in  the  lease  to  appellee,  and  in  case  of  such  assign- 
ment releasing  him  from  his  covenants  and  all  liability  under 
the  lease.  Appellee,  it  appears,  remained  in  possession  of  the 
premises  until  the  end  of  the  term,  and,  failing  to  surrender 
possession,  Page  brought  an  action  of  forcible  detainer,  recov- 
ered judgment,  and  afterward  sued  out  a  writ  of  possession, 
which  was  placed  in  the  hands  of  a  constable  to  execute,  who 
went  on  the  premises  to  execute  the  writ,  and  at  the  time,  or  a 
few  minutes  before  he  arrived,  Page  sent  a  number  of  his 
assistants  and  employees  to  aid  in  removing  the  property.  It 
seems  that  the  balance  of  the  day,  from  about  noon,  was 
spent  in  altercation,  and  efforts  to  get  appellee  to  remove  her 
property,  until,  as  appellants  claim,  it  was  too  late  to  remove 
the  property,  and  some  of  the  persons  were  left  in  the  house 
until  next  morning,  when  her  goods  and  furniture  were  put  oat. 
placed  on  the  pavement,  and  her  teams  removed  it  to  some 
other  place.  Of  the  persons  who  were  there  on  this  occasion, 
appellant  Becker  was  one  who  assisted.  It  also  appears  from 
the  evidence,  that  one  of  the  men  left  in  the  house  during  the 
night  lay  down  and  slept  upon  one  of  appellee's  beds.  She  also 
claims  that  her  property  wTas  injured  and  her  trunks  were  bro- 
ken open  and  a  sum  of  money  stolen. 

As  to  the  alleged  trespass  in  October,  Page  relies  upon  the 
plea  of  liberum  tenementum  as  a  justification,  and  Becker  jus- 
tifies his  entry  under  the  command  of  Page  as  the  owner  of 
the  freehold.  As  a  defense  to  the  alleged  trespasses  in  May, 
they  justify  under  the  lease  and  under  the  writ  of  possession 
under  the  authority  of  the  constable.  T'lere  was  also  a  plea 
of  accord  and  satisfaction  to  the  two  first  counts,  which  were 
for  the  alleged  trespass  of  October,  1864.  There  were  a  num- 
ber of  other  issues,  but  we  regard  it  unimportant  to  discuss 
them. 

It  is  not  disputed  that  Page  was  the  owner  of  the  premises  in 
fee ;  nor  is  it  disputed  that  appellee  was  in  possession,  eithci 
rightfully  or  wrongfully,  on  the  fifth  of  October,  when   appel- 
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lants  entered  into  the  house  and  made  efforts  to  dispossess  her, 
and  that  she  refused  to  depart  when  requested.  This,  then, 
presents  the  question  whether  appellants  can  justify  such  a 
forcible  entry  by  reason  of  the  ownership  of  the  property  by 
Page.  While  it  is  true  the  owner  of  the  fee  may  peaceably 
enter  upon  his  premises  in  the  possession  of  his  tenant,  either 
during  the  term  or  after  it  has  expired,  or  the  possession  of  a 
wrong-doer,  for  a  lawful  purpose,  he  has  no  right  to  make- a 
forcible  entry,  or,  after  having  lawfully  entered,  to  inflict  injury 
upon  the  person  or  property  of  the  occupant.  While  there 
seems  to  be  some  conflict  in  the  authorities,  the  current  seems 
to  announce  the  rule,  that  the  owner  cannot,  under  the  plea  of 
liberum  tenementum*  justify  an  entry  which  would  be  action- 
able under  the  forcible  entry  and  detainer  laws.  And  we  have, 
at  the  present  term  of  this  court,  adopted  it  as  the  more 
reasonable  rule,  in  the  case  of  Rider  v.  Purely.  The  entry  of 
Page,  then,  in  October,  1864,  if  of  that  character,  would  subject 
him  to  an  action  of  trespass  quare  clausum  f  regit.  If  such  an 
entry  were  unaccompanied  with  wrongs  to  the  person  or  prop- 
erty of  appellee  he  would  be  liable  for  nominal  damages  only, 
but  if  the  entry  was  accompanied  with  wrong  and  indignities 
to  her,  then  to  such  damages  as  a  jury  think  reasonable  under 
the  circumstances. 

The  question  of  whether  there  was  proved  an  accord  and  sat- 
isfaction was  for  the  consideration  of  the  jury ;  and  as  the  case 
must  go  before  another  jury,  we  refrain  from  the  expression  of 
any  opinion  on  the  question. 

We  now  come  to  the  consideration  of  the  defenses  interposed 
to  the  alleged  trespasses  in  May,  1865  ;  and,  first,  of  the  right 
to  enter  under  the  lease  and  reclaim  possession.  It  is  insisted, 
that,  by  the  terms  of  the  lease  of  October,  1864,  Page  and 
those  acting  under  his  authority  were  justified  in  making  an 
entry  and  employing  all  of  the  force  necessary  to  eject  appellee 
from  the  premises.  The  lease  was  executed  by  appellant,  and 
was  signed  by  appellee  and  her  brother,  and  it  contained  this 
provision  :  "  And  the  lessees  covenant  with  Page,  among  other 
things,  that,  at  the  expiration  of  the  term,  or  sooner  determi- 
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nation  thereof  by  forfeiture,  they  will  yield  up  the  premises  to 
him  in  good  condition,  etc.,  and  keep  the  premises  in  good 
repair ;  and  further  agree,  that,  if  the  rent  shall  be  behind  or 
default  made  in  the  covenants,  it  shall  be  lawful  for  Page  to 
declare  the  term  ended,  and  into  said  premises,  with  or  without 
process  of  law,  to  re-enter  and  to  expel,  remove,  and  put  out 
lessees,  using  such  force  as  may  be  necessary  in  so  doing.  And 
if  at  any  time  said  term  shall  be  ended  at  such  election  of  said 
party  of  the  first  part,  or  in  any  other  way,  the  said  party  of 
the  second  part  hereby  covenant  and  agree  to  surrender  and 
deliver  up  said  premises  peaceably  to  said  j3arty  of  the  first 
part,  immediately  upon  the  determination  of  the  term  as  afore- 
said, and  if  he  shall  remain  in  possession  of  the  same  after 
such  default,  or  after  the  termination  of  this  lease  in  any  of 
the  ways  above  named,  he  shall  be  deemed  guilty  of  a  forcible 
detainer  of  said  premises  under  the  statute,  and  shall  be  subject 
to  all  the  conditions  and  provisions  above  named  and  to  eviction 
and  removal,  forcibly  or  otherwise,  with  or  without  process  of 
law  as  above  stated." 

From  these  covenants  we  are  at  a  loss  to  perceive  how 
appellant,  after  the  expiration  of  the  lease,  could  be  guilty  of 
a  trespass  in  going  upon  the  premises  and  in  removing  appellee 
and  her  property,  using  only  such  force  as  was  necessary.  It 
seems  to  us,  in  such  a  case,  the  entry  is  undeniably  justified 
because  appellee  authorized  it  to  be  made.  And  the  law  does 
not  prevent  a  person  from  giving  such  authority.  Ambrose  v. 
Boot,  11  111.  497.  And  the  entry  and  expulsion  were  fully  jus- 
tified unless  the  force  was  excessive,  either  in  making  the 
entry  or  in  removing  her  or  her  property  afterward.  In  any 
event,  she  licensed  the  entry  which  rendered  it  lawful ;  and  if 
excesses  were  afterward  committed,  either  to  the  person  or 
personal  property,  a  recovery  cannot  be  had  in  this  form  of 
action.  Sir,  Carpenters'  case,  8  Coke,  146 ;  Allen  v.  Crofooi, 
3  Wend.  506. 

It  is  again  insisted,  that  the  writ  of  restitution  in  the  hands 
of  the  constable  authorized  the  entry  and  constituted  a  com- 
plete justification.     It  undeniably  did  as  to  himself  and  those 
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acting  under  his  authority,  unless  he  abused  the  authority  thus 
conferred.  Six  Carpenters''  case,  8  Coke,  146.  He  was  author- 
ized, in  executing  the  writ,  to  summon  persons  to  aid  him  in 
the  delivery  of  the  possession,  and  in  the  removal  of  the 
property  from  the  premises.  Persons  thus  engaged  could 
justify  under  his  authority.  If  he  called  upon  appellant  to 
furnish  persons  to  assist  him,  and  they  were  sent,  and  he 
received  and  controlled  their  actions,  they  were  acting  under 
his  authority  as  fully  as  if  he  had  summoned  or  employed 
them  in  the  first  place.  And  in  executing  the  writ  the  officer 
would  be  justified -in  the  use  of  all  reasonable  force  necessary 
to  remove  the  property  or  the  occupant  against  whom  the  writ 
was  issued.  It  is  the  plain  duty  of  a  tenant  at  the  end  of  the 
term  to  vacate  the  premises  and  restore  possession  to  the  land- 
lord ;  and  by  failing  to  do  so,  he  invites  the  force  that  the  law 
will  employ  to  compel  obedience  to  its  process  requiring  the 
restoration  of  possession. 

It  is  urged  that  the  court  below  erred  in  giving  appellee's 
sixth  instruction.     It  is  this  : 

"  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  first  entry  in  May  was  for  the  pur- 
pose of  executing  a  legal  writ,  and  that,  after  the  first  entry 
into  said  house  in  the  month  of  May,  1865,  the  writ  of  restitu- 
tion given  in  evidence  in  this  cause  was  delivered  to  Bogue  to 
be  executed,  yet,  if,  in  the  course  of  the  execution  thereof,  the 
parties,  or  any  of  them,  acting  under  the  direction  and  by  the 
solicitation  and  command  of  the  defendants,  broke  and  unneces- 
sarily injured  and  abused  the  furniture  of  the  plaintiff,  used 
her  beds,  or  any  of  them,  by  sleeping  on  them,  or  took  and 
converted  a  portion  of  her  personal  property,  being  in  said 
house  at  said  time,  then  the  defendants  became  and  were  tres- 
passers from  the  beginning,  and  said  writ  is  no  protection  to 
the  defendants." 

The  evidence  upon  that  portion  relating  to  the  use  of 
appellee's  beds,  is  based  upon  the  fact  that  one  of  the  men  who 
remained  in  the  house  during  the  night  lay  down  on  a  bed  a 
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portion  of  the  time.  We  are  at  a  loss  to  perceive  how  such  an 
act  can  be  said  to  render  the  lawful  entry  of  the  officer  and 
those  acting  under  him,  as  a  matter  of  law,  a  trespass  ah 
initio.  The  willful  abuse  of  the  authority  would  have  that 
effect,  but  the  law  will  not  say  that  such  an  act  was  such  an 
abuse.  That  was  a  question  for  the  jury  under  proper  instruc- 
tions. It  is  not  every  trifling  departure  from  the  authority 
conferred  by  the  writ  which  will  have  that  effect,  but  such  acts 
only  as  in  themselves  would  amount  to  a  trespass  had  the  entry 
not  been  made  under  legal  authority.  To  render  the  officer  a 
trespasser  ab  initio,  there  must  be  some  positive  wrongful  act, 
as  an  abuse  of  the  authority  which  seems  to  give  charactei 
to  the  original  lawful  act,  and  which  inclines  to  the  belief  that 
the  legal  authority  was  only  employed  for  the  purpose  of  ena- 
bling the  officer  to  obtain  the  means  of  committing  the  wrong  — 
this  seems  to  be  the  rule.  Stoughton  v.  Mbit,  25  Yt.  668.  The 
court  below  therefore  erred  by  informing  the  jury  that  the  use 
of  appellee's  beds  constituted  such  an  abuse  of  authority. 

Again,  if  this  entry  was  made  under  the  clause  in  the  lease 
giving  a  license  to  enter  and  employ  al]  necessary  force  to 
acquire  possession,  then  any  wrongs  subsequently  committed 
by  appellants  would  not  render  the  entry  illegal.  If  the 
license  to  enter  was  abused  by  unlawful  acts  against  the  person 
of  appellee  or  her  property,  she  might,  no  doubt,  maintain  an 
action  for  the  trespass  to  the  person  or  property,  but  not  for  a 
trespass  quare  clausum  fregit.  And  as  the  license  given  for 
the  entry  by  the  lease  was  relied  upon  by  the  defense,  the  en- 
tire instruction  would  be  wrong  if  the  entry  was  so  made.  So 
that  whether  the  entry  was  made  by  the  officer  or  under  the 
lease,  in  either  case  the  instruction  was  wrong.  The  judg- 
ment of  the  court  below  must  therefore  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

33— 40th  III. 
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Daniel  T.  Elston  et  al. 

v. 
The  City  of  Chicago. 

1.  Action  for  money  had  and  received  —  whether  a  payment  was  voluntary 
or  compulsory.  Money  which  has  been  voluntarily  paid  upon  a  judgment 
cannot  be  recovered  back,  even  though  the  judgment  be  void,  when  the  pay- 
ment was  made  with  a  full  knowledge  of  all  the  facts  and  circumstances  of  the 
case,  and  in  ignorance  only  of  the  party's  legal  rights. 

2.  A  payment  is  not  to  be  regarded  as  compulsory,  unless  made  to  relieve 
the  person  or  property  from  an  actual  and  existing  duress  imposed  upon  him 
by  the  party  to  whom  the  money  is  paid. 

3.  So,  where  a  judgment  has  been  rendered  against  real  estate  for  the  non- 
payment of  an  assessment  made  for  a  public  improvement,  and  the  owner  of 
the  real  estate  pays  the  judgment,  when  there  is  no  precept  or  execution  by 
which  its  collection  can  be  enforced,  such  payment  wiii  be  regarded  as  being 
voluntarily  made,  not  under  legal  compulsion. 

4.  Assessments  for  deepening  and  widening  the  Chicago  river — power  of  the 
city  in  respect  thereto.  The  city  of  Chicago  has  no  authority  under  its  charter 
to  make  an  assessment  to  deepen  the  Chicago  river,  but  it  has  power,  under  the 
act  of  February  27,  1845,  amendatory  of  its  charter,  to  make  an  assessment  to 
widen  the  river. 

5.  And  to  accomplish  the  widening  of  the  river,  it  may  be  found  necessary 
to  excavate  the  bed,  and  so  deepen  the  channel.  Deepening  might  be  a  mere 
incident  to  widening,  depending  on  various  circumstances. 

6.  Same  —  effect  of  a  combined  action  when  there  is  a  want  of  power  as  to  a 
part.  But,  the  city  having  the  power  to  widen  the  river,  if,  in  acting  under 
that  power,  it  included  in  its  action  a  matter  not  within  its  cognizance,  it  might 
be  void  quoad  hoc,  but  not  void  as  to  that  of  which  it  had  jurisdiction. 

7.  Attacking  judicial  proceedings  collaterally.  Where  a  court  has 
jurisdiction  its  action  cannot  be  attacked  collaterally. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon.  John 
A.  Jameson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 
Mr.  Walter  B.  Scates,  for  the  appellants. 
Mr.  S.  A.  Irvin,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
laid  out  and  expended,  etc.,  brought  by  Robert  R.  Clark  and 
others  against  the  city  of  Chicago,  in  the  Superior  Court  of 
that  city,  to  recover  back  money  paid  by  them  to  the  city  on 
an  assessment  for  deepening  the  Chicago  river,  and  for  interest 
on  the  sum  paid.  The  plea  was  the  general  issue.  The  cause 
was  tried  by  the  court  without  a  jury,  and  judgment  for  costs 
for  the  city.  To  reverse  this  judgment,  the  plaintiffs  appeal  to 
this  court. 

The  points  made  by  appellants  are,  that  the  city  had  no 
authority  to  make  an  assessment  to  deepen  the  river,  and,  there- 
fore, all  the  proceedings  for  such  purpose  are  void  ;  that  Coven- 
try, who  made  the  stipulation,  as  attorney  for  the  Elston  estate, 
had  no  authority  to  make  it,  and,  therefore,  the  judgment  was 
not  binding  on  the  property  of  the  estate ;  that  the  money 
sought  to  be  recovered  back  was  paid  on  an  illegal  claim.  It 
was  an  involuntary  payment,  and  may  be  recovered  back  in  this 
action. 

The  first  proposition  is  established  by  the  case  of  Wright  v. 
Chicago,  20  111.  252.  The  order  in  this  case,  however,  was  for 
deepening  and  widening  the  river,  to  do  the  latter  of  which, 
express  authority  is  conferred  upon  the  city  council  by  section 
five  of  the  act  of  February  27,  1845,  which  was  held  to  be  in 
that  case  substantially  an  amendment  of  the  city  charter.  The 
order  for  widening  the  river  was,  consequently,  valid  to  that 
extent,  and  could  be  enforced.  But  that  is  not  the  whole  case. 
The  facts  are,  that  the  proprietors  of  the  property  bounded  by 
this  river  had,  in  1857,  agreed  among  themselves  that  the  river 
should  be  deepened  and  widened,  and  that  they  would  advance 
the  money  pro  rata  for  the  purpose,  if  the  city  authorities  would 
agree  to  levy  an  assessment  on  the  proprietors  to  be  benefited 
by  the  improvement.  They  agreed  to  petition  the  city  council, 
asking  them  to  let  the  work,  the  property  owners  agreeing,  on 
their  part,  to  pay  money  on  it  to  a  certain  extent,  and  to  such 
a  time  as  the  city  should  have  made  and  collected  its  assess- 
ment. 
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Accordingly,  the  council,  on  the  24th  of  August,  1857,  insti- 
tuted proceedings  for  a  special  assessment  upon  the  real  estate 
deemed  benefited  for  deepening  and  widening  that  part  of  the 
river,  and  on  that  day  passed  these  orders :  Ordered,  that  the 
north  branch  of  the  Chicago  river  be  deepened  to  the  depth  of 
eleven  feet  below  low  water  mark,  and  widened  so  as  to  form 
a  channel  of  fifty  feet  in  the  bottom,  and  not  less  than  seventy- 
five  feet  at  low  water  mark,  in  accordance  with  the  superin- 
tendent's estimate  herewith  submitted. 

Ordered,  that  the  sum  of  sixty-four  thousand  four  hundred 
and  fifty  dollars  be  assessed  upon  the  real  estate  deemed  bene- 
fited by  said  improvements,  etc. 

Commissioners  were  duly  appointed,  who  made  an  assessment 
and  returned  it  to  the  common  council,  stating  therein,  that  it 
did  not  exceed  three  per  cent,  of  the  value  of  the  real  estate 
assessed,  which  the  council  duly  approved  and  confirmed,  and 
a  warrant,  issued  on  the  7th  of  October,  1857,  to  the  proper 
collector,  to  collect  the  same.  This  was  called  "  Warrant  No. 
5  North  and  West." 

Block  one,  in  Elston's  addition,  was  included  in  the  assess- 
ment, valued  at  $170,000,  and  assessed  for  $5,029 T%\. 

The  city  collector,  failing  to  collect  the  assessment  on  this 
block,  applied,  at  the  January  Term,  1858,  of  the  court  of 
Common  Pleas,  for  judgment  against  it,  having  first  given  the 
notice  required  by  law,  at  which  term  a  judgment  was  ren- 
dered against  this  block,  with  others,  and  a  warrant  ordered  to 
be  issued  for  the  sale  of  the  same,  in  which  warrant  block  one 
was  not  included.     The  work  was  completed  in  the  fall  of  1858. 

On  the  9th  of  March,  1858,  the  appellant  Clark,  who  had 
intermarried  with  Blanche  Elston,  one  of  the  two  heirs  at  law 
of  Daniel  Elston,  took  from  the  collector  this  receipt : 

"  City  Collector's  Office,  March  9,  1858. 
"  State  of  Illinois,  city  of  Chicago. 

"Received  of  R.  R.  Clark  $2,011.79,  being  the  amount 
assessed  by  said  city,  on  the  5th  day  of  October,  1857,  for 
deepening  the  north  branch  of  the  Chicago  River,  being  forty 
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per  cent,  on  assessment,  on  the  following  described  property, 
situated  in  said  city,  to  wit,  Elston's  addition,  block  1 ;  amt. 
$2,011.70." 

As  this  work  progressed,  it  appears  the  superintendent 
in  charge  of  it,  as  the  contractors  required  payment,  made 
pro  rata  payments  according  to  the  work  done  upon  the  differ- 
ent properties  along  the  bank  of  the  river.  These  pro  rata 
divisions  were  sent  to  the  parties  interested,  and  they  paid  the 
money  over  to  the  superintendent,  who  paid  it  out  to  the  con- 
tractors on  the  estimates. 

It  is  this  money  which  is  evidenced  by  the  receipt  of  the 
collector  of  March  9,  1858,  the  plaintiffs  seek  to  recover  back. 

It  appears,  that,  at  the  January  Term,  1859,  of  the  same 
court,  the  city  collector  made  application  for  judgment  against 
the  same  lands  and  lots  under  the  same,  "  Warrant  No.  5,  N. 
and  W."  for  the  same  assessment,  and  judgment  rendered 
accordingly,  on  block  one,  "  for  the  balance  due,"  of  $3,017.56. 
This  balance  has  nothing  to  do  with  this  controversy,  nor  did 
the  precept  which  issued  on  this  judgment  have  any  existence 
when  the  money  was  paid  by  the  appellants  to  the  collector, 
on  the  9th  of  March  1858. 

All  the  argument  and  authorities,  therefore,  cited  to  show 
that  a  payment  on  compulsion,  or  involuntary,  may  be  recov- 
ered back,  have  nothing  to  do  with  this  case.  When  this 
money  was  paid,  there  was  no  precept  or  execution,  by  which 
its  collection  could  have  been  enforced,  so  that  there  was  no 
legal  compulsion,  and  the  payment  was  made  voluntarily  and 
for  a  purpose  set  on  foot,  in  part,  by  appellants,  and  by  which 
their  property  was  to  be,  and  has  been,  greatly  benefited.  The 
idea  that  the  money  was  paid  on  compulsion,  has  no  existence 
in  fact. 

Now,  as  to  the  judgment  rendered  at  January  Term,  1858, 
had  the  Court  of  Common  Pleas  jurisdiction  of  the  subject- 
matter  to  render  it  ? 

The  order  was  for  deepening  and  widening  the  river,  and  to 
accomplish  the  latter,  it  might  be  found  necessary  to  excavate 
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the  bed,  and  so  deepen  the  channel.  Deepening  might  be  a 
mere  incident  to  widening,  depending  on  various  circum- 
stances. That  the  city  council  had  the  power  to  widen  the 
river,  and  that  they  acted  under  that  power,  is  manifest ;  and  if 
they  included  in  their  action  a  matter  not  within  their  cogni- 
zance, it  might  be  void  quoad  hoc,  but  not  void  as  to  that  of 
which  they  had  jurisdiction.  Having  jurisdiction,  the  action 
of  the  court  cannot  be  attacked  collaterally.  The  judgment 
must  stand  until  reversed.  It  has,  in  fact,  however,  been 
affirmed.   Ogden  et  al.  v.  Chicago,  22  111.  592. 

But  whether  or  not  this  be  so,  the  receipt  does  not  show,  nor 
is  it  proved  by  evidence  aliunde,  that  the  money  was  paid  by 
appellants.  The  receipt  is  in  the  name  of  K.  R.  Clark,  and 
the  suit  is  brought  by  Daniel  T.  Elston  and  R.  R.  Clark  and 
Blanche,  his  wife.     The  proof  does  not  sustain  the  declaration. 

Upon  the  other  point,  of  Coventry's  authority  to  sign  the 
stipulation,  we  consider  that  wholly  immaterial.  If  he  had  not 
authority,  then  the  judgment  was  a  regular  judgment  by 
default,  the  party  having  had  due  notice  of  the  proceedings. 
If  he  had  authority  then  it  was  by  consent,  and  consent  takes 
away  all  errors. 

We  find,  then,  there  was  a  regular  judgment  against  this 
property,  and  that  the  plaintiffs  owning  it,  voluntarily,  and  not 
under  process,  by  one  of  the  parties  in  interest,  paid  this 
money,  and  we  know  of  no  principle  of  law  that  can  be  invoked 
in  their  favor,  to  compel  the  city  to  pay  it  back  to  them. 
Although  the  judgment  may  be  void,  still  the  payments  made 
by  the  plaintiffs  were  voluntary ;  they  were  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances  of  the  case ;  in 
ignorance  only  of  their  legal  rights,  without  fraud,  imposition 
or  any  undue  advantage  taken  of  them,  and  really,  for  an 
object  tbey  had  originated,  and  the  accomplishment  of  which 
has  benefited  their  estate.  No  case  can  be  found,  where  money 
has  been  voluntarily  paid,  with  a  full  knowledge  of  the  facts 
and  circumstances  under  which  it  was  demanded,  which  holds 
rhat  it  can  be  recovered  back,  upon  the  ground  that  the  pay- 
it  .enti  was  made  under  a  misapprehension  of  the  legal  rights 
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and  obligations  of  the  party  paying.     And  it  is  invariably  held, 

that  a  payment  is  not  to  be  regarded  as  compulsory,  unless 

made  to  relieve  the  person  or  property  from  an  actual  and 

existing  duress  imposed  upon  him  by  the  party  to  whom  the 

money  is  paid,  and  such  is  the  tenor  of  all  the  cases  cited  by 

appellants  from  Yaljpey  v.  Bate,  50  Eng.  0.  L.,  602,  to  Lazell 

v.  Miller,  15  Mass.  207.     No  well  considered  case,  anywhere, 

has  proceeded  upon  different  principles. 

We  thus  dispose  of  all  the  important  points  made  in  the 

cause,  and  perceiving  no  error  in  the  record,  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


John  Durham 
v. 

Nathaniel  S.  Tucker  et  al. 

Plea  op  usury  against  an  assignee — its  requisites.  In  an  action  upon 
a  promissory  note  by  an  assignee,  against  the  maker,  the  latter  pleaded,  that, 
being  in  want  of  money,  he  applied  to  the  plaintiff  for  a  loan,  which  he  de- 
clined, but  referred  the  defendant  to  another  party,  the  payee  of  the  note, 
from  whom  the  money  could  be  obtained  upon  the  defendant's  note ;  that  de- 
fendant applied  to  ruch  third  party,  giving  him  the  note  sued  upon,  for  $2,200, 
which,  upon  application  of  the  payee,  the  plaintiff  "unlawfully,  corruptly 
and  usuriously,"  agreed  to  discount,  and  did  discount  and  purchase  for  $1,500, 
which  sum  was  received  by  the  payee  and  paid  over  by  him  to  the  defendant, 
and  that  was  the  sole  consideration  of  the  note.  This  was  held  not  sufficient 
to  bar  the  plaintiff's  right  of  recovery.  There  was  no  sufficient  averment  of 
facts  to  show  a  knowledge  on  the  part  of  the  plaintiff  of  the  usurious  con- 
sideration of  the  note. 

Appeal  from  the  Circuit  Court  of  the  county  of  Peoria. 

This  was  an  action  of  assumpsit  brought  by  Nathaniel  S. 
Tucker  and  Henry  Mansfield  against  John  Durham,  as  as- 
signees of  the  following  promissory  note : 

"  $2,200.  Peoria,  August  26th,  1864. 

"  One  year  after  date,  I  promise  to  pay  to  the  order  of  ¥m. 
H.  Sammis,  for  Sarah  L.  Hamaker,  twenty-two  hundred  dol- 
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lars,  negotiable  and  payable  without  defalcation  or  discount, 
with  ten  per  cent,  interest  per  annum,  from  date,  int.  payable 
monthly  until  paid,  for  value  received. 

"JOHN  DUKHAM." 

The  plaintiffs  recovered  a  judgment  from  which  this  appeal 
was  taken.  The  only  question  presented  is  in  relation  to  the 
sufficiency  of  a  plea  of  usury  interposed  by  the  defendant,  and 
which  is  set  forth  in  the  opinion  of  the  court. 

Mr.  E.  N.  Powell,  for  the  appellant. 

Messrs.  Johnson  &  Hopkins,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  assignees  of  b  promissory 
note  against  the  maker.  Among  other  pleas  was  one  designed 
as  a  plea  of  usury,  to  which  a  demurrer  was  sustained,  and 
the  only  question  presented  by  this  record  is  the  judgment  of 
the  court  below  on  the  demurrer.     The  plea  was  as  follows : 

"  And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by 
leave  of  the  court  first  had  and  obtained,  comes  and  says  actio 
non,  because  he  says,  that  on  the  26th  of  August,  he,  the  said 
defendant,  being  in  want  of  money,  applied  to  the  said  plaint- 
iffs in  this  suit  to  borrow  of  them  the  sum  of  $2,000,  and 
that  said  plaintiffs  then  replied  to  the  said  defendant  that  they 
could  not  loan  to  said  defendant  the  said  sum  of  money,  but 
they  informed  the  said  defendant  that  money  could  be  obtained 
by  this  defendant  of  one  Wm.  H.  Sammis,  upon  the  promis- 
sory note  of  this  defendant,  and  they  further  advised  the  said 
defendant,  and  this  defendant,  acting  under  the  advice  of  the 
said  plaintiffs,  had  made  his  promissory  note  payable  to  the 
order  of  Wm.  H.  Sammis,  as  trustee  of  one  Sarah  L.  Hamaker, 
for  the  sum  of  $2,200,  and,  therefore,  the  said  Wm.  H.  Sam- 
mis presented  the  said  note  so  signed  by  this  defendant  to  the 
plaintiffs,  to  be  by  them  discounted,  and  the  said  plaintiffs, 
therefore,  on  the  26th  of  A  ugust  aforesaid  at  Peoria  aforesaid, 


18G6.]  Durham  v.  Tucker  et  al.  521 

Opinion  of  the  Court. 

unlawfully  and  corruptly  and  usuriously  agreed  with  the  said 
Win.  H.  Sammis,  that  the  said  plaintiffs  should  discount  the 
said  note  of  the  said  defendant,  for  more  than  ten  per  cent,  per 
annum,  to  wit,  that  the  said  plaintiffs  should  then  discount 
said  bill,  and  advance  to  the  said  Sammis  the  sum  of  $1,500, 
and  no  more.  And  the  said  defendant  avers,  that,  in  pursuance 
of  said  corrupt  and  usurious  contract,  the  said  plaintiffs  did 
advance  to  the  said  Sammis,  on  said  note,  the  sum  of  $1,500 
and  no  more,  and  did  discount  said  note  for  more  than  ten  per 
cent,  per  annum,  to  wit,  etc.,  aforesaid,  on,  etc.,  aforesaid,  and, 
therefore,  the  said  Sammis  did  deliver  to  the  said  plaintiffs  the 
said  promissory  note  of  the  said  defendant,  for  the  said  sum  of 
$2,200,  and  the  said  Sammis  did  therefore  pay  to  the  said 
defendant  the  said  sum,  so  received  by  him,  of  $1,500,  and  no 
more,  and  the  said  defendant  avers,  that  the  said  several  sums 
of  money,  in  the  several  counts  of  the  plaintiffs'  declaration 
mentioned,  are  the  same  sums  of  money  in  the  said  note  of  the 
said  defendant,  as  aforesaid,  and  not  other  and  different  sums, 
and  the  said  defendant  further  avers,  that  the  said  discounting 
the  said  note  in  the  manner  aforesaid,  was,  and  is,  in  violation 
of  the  law  of  the  land.  And  the  said  note,  except  as  to  the 
sum  of  $1,500,  is,  in  the  hands  of  the  said  plaintiffs,  fraudulent 
and  void  at  law,  and  this  the  defendant  is  ready  to  verify, 
wherefore,  he  prays  judgment,  etc." 

It  will  be  seen,  by  an  examination  of  this  plea,  that  it  only 
shows,  that  the  payee  of  the  note  sold  it  to  the  appellees  at  a 
large  discount.  There  are  other  facts  averred  in  the  plea, 
which,  if  offered  as  evidence,  under  a  proper  plea  of  usury, 
might  have  induced  a  jury  to  find,  that  this  transaction  was  a 
veil  for  an  illegal  and  usurious  contract  between  the  maker  of 
the  note  and  the  appellees.  But  the  court  cannot  draw  this 
inference,  as  a  matter  of  law,  from  any  thing  appearing  on  the 
face  of  this  plea.  There  is  no  averment,  that  the  note  was 
payable  to  Sammis,  only  colorably,  and  to  evade  the  usury  law, 
and  that  the  transaction  was,  in  fact,  a  direct  loan  of  money 
from  the  appellees  to  the  appellant.     These  things  appear  only 
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inferentially,  and  not  as  facts,  positively  and  distinctly  averred, 
as  is  necessary  in  pleading.  For  aught  that  appears  upon  this 
plea,  the  appellees  were  not  aware,  that  Sammis,  the  payee, 
had  not  advanced  the  amount  of  the  note  to  the  appellant,  or 
that  it  did  not  represent  a  hona  fide  debt  due  the  payee,  in 
which  event  they  were  at  liberty  to  buy  it  at  whatever  price 
might  be  agreed  upon,  without  being  chargeable  with  usury. 
The  averments  of  the  plea  are,  that  the  appellees  contracted 
with  Sammis  and  paid  the  money  to  him,  without  any  allega- 
tion that  they  knew  Sammis  was  acting  lor  the  appellant,  or 
even  that  he  was  in  fact  acting  for  him.  It  is  true  the  plea 
avers,  that  the  appellees  "  unlawfully,  corruptly  and  usuri- 
ously  "  contracted  with  appellant,  but  these  adverbs  amount  to 
nothing  unless  facts  are  alleged  showing  wherein  the  usury  con- 
sists. There  are  no  intendments  in  favor  of  the  pleader,  and 
for  aught  that  appears  upon  the  face  of  this  plea,  the  appellees 
may  have  purchased  this  note,  before  its  maturity,  from  the 
payee,  in  entire  ignorance  of  its  consideration,  and  without 
intent  to  evade  the  statute  of  usury.     The  judgment  must  be 

affirmed. 

Judgment  affirmed. 


John  Gray  et  al. 

v. 
Minard  L.  Waterman. 

1.  Evidence  —  copy  of  minutes  of  a  resurvey  of  road.  A  copy  of  the  field 
notes  of  a  resurvey  of  a  public  highway  made  by  a  county  surveyor,  but  not 
under  competent  authority,  and  filed  with  a  town-clerk,  the  copy  of  which  is 
made  and  certified  by  him,  is  not  evidence  to  establish  the  location  of  a  public 
road.  Nor  are  such  notes  of  a  survey  made  by  the  same  person  after  he  has 
ceased  to  be  the  county  surveyor. 

2.  Trespass  —  damages  —  evidence.  Where  defendants  are  sued  for  a  tres- 
pass, it  is  error  to  admit  evidence  of  a  subsequent  trespass  committed  by  a  part 
of  the  defendants,  but  in  which  the  others  did  not  participate,  as  it  would  be 
wrong  to  render  those  not  engaged  in  the  latter  trespass  liable  for  the  dam- 
ages occasioned  thereby. 
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3.  Same —  evidence,  mitigation  of  exemplary  damages.  It  is  error  to  reject 
evidence  that  defendants,  in  removing  a  fence  from  what  was  supposed  to  be  a 
public  highway,  acted  under  a  resolution  adopted  at  a  town- meeting.  Such 
evidence  is  not  admissible  as  a  bar  to  the  action,  nor  in  mitigation  of  the  actual 
damages  sustained,  but  as  tending  to  repel  malice  and  thus  to  mitigate  puni 
tive  damages. 

4.  Same  —  damages  —  their  extent.  In  an  action  of  trespass  for  removing  a 
fence,  the  plaintiff,  if  he  recover,  may  have  the  damage  growing  out  of  its 
removal,  and  also  for  the  loss  of  crops  growing  at  the  time,  which  resulted 
from  the  perpetration  of  the  unlawful  act.  In  such  a  case  the  wrong-doer  is 
responsible  for  all  of  the  consequences  directly  resulting  from  the  wrongful  act. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  f regit,  brought 
by  Minard  L.  Waterman,  in  the  Grundy  Circuit  Court,  against 
John  Gray,  Reuben  Raymond,  Christopher  C.  Massey,  Charles 
Noble,  Robert  McFarland  and  Thomas  Gray.  The  declaration 
charged  the  tearing  down  a  fence  of  plaintiff,  and  destroying 
his  corn  and  other  growing  grain.  A  number  of  pleas  were 
filed  and  issues  were  formed. 

The  case  was  removed  by  change  of  venue  to  Kendall  county, 
where  a  trial  was  had  resulting  in  a  verdict  against  the  defend- 
ants, from  which  this  appeal  is  prosecuted. 

Mr.  Charles  Wheaton,  for  the  appellants. 
Mr.  Oliver  C.  Gray,  for  the  appellee. 
Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  trespass  quare  clausum  f regit  brought 
by  appellee  against  appellants.  The  general  issue  was  filed  by 
all  of  the  defendants ;  and  all,  except  Gray,  filed  a  plea  of 
justification,  that  the  place  where  the  fence  stood,  and  from 
which  it  was  removed,  was  a  public  highway,  and  defendants, 
as  a  part  of  the  traveling  public,  having  occasion  to  use  the 
road,  removed  the  fences  as  they  lawfully  might.  A  replication 
was  filed  traversing  the  averment  that  the  place  where  the 
fence  stood  was  a  public  road. 
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The  cause  was  tried  at  the  special  May  Term,  1865,  of 
the  court,  by  a  jury,  who  found  the  issues  for  the  plaintiff 
below,  and  assessed  his  damages  at  $883.12.  A  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  on  the  verdict. 
And  the  case  is  brought  to  this  court  by  appeal  to  reverse  the 
judgment. 

This  entire  contest  depends  on  the  precise  place  where  a 
public  road  was  located  ;  and  the  difficulty  grows  out  of  the- 
difference  in  the  various  surveys  made  for  the  purpose  of  ascer- 
taining where  the  road  was,  in  fact,  originally  located  by  those 
appointed  for  the  purpose.  The  plat  of  the  road  calls  for  the 
southwest  corner  of  section  twenty.  According  to  some  of  the 
surveys  the  corner  was  supposed  to  be  at  one  place,  while  by 
others  it  was  located  at  another.  Witnesses  called  to  establish 
the  corner  differed  equally  with  the  surveyors  as  to  their  recol- 
lection of  the  place.  According  to  the  evidence  offered  by 
one  set  of  surveys  and  witnesses,  the  fence  was  in  the  road, 
and  by  the  other,  it  was  not,  all  depending  upon  the  true 
location  of  this  corner.  But  in  this  conflict  in  the  testimony, 
it  is  for  the  jury  to  weigh  the  evidence,  and,  as  far  as  possible, 
reconcile  it  and  give  to  it  such  weight  as  it  deserved. 

It  is  urged  as  a  ground  of  reversal,  that  the  court  below 
erred  in  refusing  to  admit  a  copy  of  a  survey  and  plat  of  the 
road  made  by  Harvey,  who  had  relocated  it.  The  copy  was 
certified  by  the  town-clerk,  and  the  original  purported  to  have 
been  returned  and  to  have  been  on  file  in  his  office.  Had  the 
original  been  offered  there  could  have  been  no  doubt  of  its 
admissibility  as  evidence.  It  bears  date  on  the  16th  of  July, 
1857,  and  he  was  then  the  county  surveyor  of  Grundy  county. 

The  sixth  section  of  article  nine  of  the  township  organization 
law  (Haines'  Comp.  45)  declares,  that  copies  of  all  papers  duly 
filed  in  the  office  of  the  town-clerk,  and  transcripts  from  the 
book  of  record  certified  by  him,  shall  be  evidence  in  all  courts, 
in  like  manner  as  if  the  originals  were  produced.  This  section, 
however,  only  applies  to  papers  which  the  law  has  required  to 
be  filed  and  preserved  as  a  matter  of  record  by  the  town-clerk. 
The  clerk  is  not  required  to  file  the  minutes  of  a  resurvey  of 
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a  road,  unless  the  survey  was  made  under  the  authority  of  me 
board  of  supervisors  or  the  commissioners  of  highways,  and 
their  power  to  have  roads  resurveyed  was  conferred  by  the  act 
of  1861  (Sess.  Laws,  130).  And  the  power  was  limited  to  roads 
previously  located  and  established.  This  survey  was  made  in 
1857,  before  the  passage  of  this  act,  and  the  minutes  could  not 
become  a  matter  of  record  in  the  town-clerk's  office,  and  con- 
sequently a  copy  was  not  admissible.  If  the  copy  had  been 
from  the  surveyor's  books,  it  would  have  been  otherwise,  as  the 
law  regulating  surveys  declares  such  copies  to  be  evidence. 
The  same  is  true  of  the  certified  copy  of  the  notes  and  plat  of 
a  survey  made  by  Harvey  in  1860,  except  that  he  was  not 
county  surveyor  at  the  time  it  was  made.  The  county  author- 
ities and  road  commissioners  are  only  authorized  to  employ  the 
county  surveyor  to  resurvey  a  public  road.  Not  being  county 
surveyor  at  the  time,  neither  the  original  nor  a  copy  of  this  sur- 
vey could  be  evidence.  There  was  no  error  in  rejecting  these 
certificates  when  they  were  offered. 

It  is  again  insisted,  that  the  court  below  erred  in  refusing  to 
admit  in  evidence  a  certified  copy  of  a  portion  of  the  proceed- 
ings of  a  meeting  of  the  town  in  which  the  road  was  located. 
It  was  a  resolution  adopted  in  April,  previous  to  the  removal 
of  the  fence,  and  required  it  to  be  removed  by  the  commission- 
ers of  highways.  In  connection  with  the  resolution,  Gray 
offered  to  prove  that  he  was  present  and  voted  against  the  reso- 
lution, and  urged,  that  suit  should  be  brought  for  obstructing 
the  road.  This  would  not  be  evidence  to  justify  an  illegal  act. 
And,  while  such  evidence  would  not  justify  a  trespass,  it  would 
tend  to  repel  the  presumption  of  malice  on  the  part  of  the 
defendants.  Appellee  claimed,  that  appellants  were  actuated 
by  such  feelings,  and  the  court  instructed  the  jury,  that,  if  they 
acted  in  bad  faith  and  with  malice  in  removing  the  fence,  they 
would  be  justified  in  awarding  damages  as  a  punishment  to 
appellants.  And,  as  this  evidence  tended  to  repel  malice,  it 
should  be  admitted  to  rebut  the  presumption,  and  in  mitigation 
of  exemplary  damages.  And,  for  the  same  reason,  Thompson's 
evidence  that  Gray  always  opposed  the  removal  of  the  fence, 
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should  have  been  admitted.      In  rejecting  this  evidence,  the 
court  below  erred. 

It  is  also  insisted,  that  the  court  below  erred  in  permitting 
the  witnesses  to  testify  to  the  subsequent  removal  of  the  fence, 
in  February,  1860,  when  only  a  part  of  appellants  were  present 
and  participated  in  what  was  then  done.  And  it  appears  that 
Gray  was  not  then  present.  In  answer  to  this  objection,  it  is- 
said,  that  appellee  did  not  go  into  an  inquiry  of  the  damages  ho 
sustained  by  that  trespass.  It  is  true,  that  the  question  was 
not  asked  of  the  witness,  but  the  jury  had  the  basis  already  in 
the  testimony  from  which  to  make  a  calculation.  The  wit- 
nesses for  appellee  stated,  that  the  fence  built  to  replace  the 
former  was  removed  by  a  part  of  the  defendants  the  next  win- 
ter. He  proved  the  length  of  the  fence  that  had  been  removed 
in  the  summer,  and  how  much  it  would  cost  to  rebuild  it.  And, 
as  this  fence  last  removed  was  of  the  same  length,  the  jury 
could  readily  compute  the  amount  of  damages  appellee  sus- 
tained thereby.  And,  as  this  evidence  was  admitted,  the  jury, 
no  doubt,  considered  it  in  finding  their  verdict.  The  court 
below,  therefore,  erred  in  admitting  this  evidence. 

It  is  likewise  insisted,  that  appellee  was  only  entitled  to  re- 
cover for  the  cost  of  repairing  his  fence,  and  was  not  entitled 
to  recover  for  damages  done  to  his  crops  growing  at  the  time 
in  the  field  thus  thrown  open.  In  the  case  of  Buckmaster  v. 
Cool,  12  111.  74,  which  was  an  action  of  trespass  qiiare  clausum 
J regit,  where  it  appeared  that  several  persons,  who  had  raised 
crops  in  the  same  field  inclosed  by  a  defective  fence,  and  one 
of  them  erected  an  inside  fence  to  protect  his  crops,  and  in 
September,  plaintiff  purchased  eighteen  acres  of  the  corn  in  the 
field,  and  defendants  removed  a  part  of  the  inside  fence,  by 
means  of  which,  stock  entered  the  field  and  destroyed  the  corn, 
the  court  say,  that,  "  If  the  fence  was  removed  by  the  direc- 
tion of  the  defendant,  he  was  responsible  for  all  of  the  conse- 
quences directly  resulting  from  the  act."  We  regard  the  rule 
announced  in  that  case  as  governing  this.  If  appellants 
wrongfully  removed   this  fence,  and  the   destruction  of  tho 
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crops  was  the  direct  result,  they  were  liable  for  the  damages 
to  the  crops. 

For  the  errors  indicated  in  this  opinion,  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial,  not  inconsistent  with  this  opinion. 


Judgment  reversed. 


John  Wallwork 
v. 

William  M.  Derby  et  al 

1.  Trustees'  sales  —  conveyance  by  a  trustee  of  more  property  than  was 
sold.  Where  a  trustee,  named  in  a  deed  of  trust  given  upon  real  estate  to 
secure  a  debt,  sells  a  part  of  tlie  premises,  and  makes  a  conveyance  to  the  pur- 
chaser of  such  part  for  more  land  than  was  sold,  this  will  be  regarded  as  such 
misconduct  on  the  part  of  the  trustee  as  will  compel  the  setting  aside  of  the 
sale. 

2.  Construction  of  a  deed  —  as  to  the  quantity  of  land  sold.  A  deed  of 
trust  was  given,  conveying  two  separate,  though  adjoining,  tracts  of  land,  with 
power  in  the  trustee  to  sell  the  premises  entire,  without  division,  or  in  parcels, 
as  he  might  think  best.  The  trustee  advertised  the  land  as  described  in  the 
deed,  to  be  sold.  The  deed  from  the  trustee  to  the  purchaser  at  this  sale, 
recited  that  the  grantee  "  bid  for  the  tract  first  herein  after  named,"  a  certain 
sum  ;  then  the  deed  purported  to  convey  both  the  tracts,  describing  them,  as 
in  the  deed  of  trust,  by  their  government  numbers,  and  as  containing,  together, 
a  certain  number  of  acres.  Held,  that  the  recital  in  the  trustees'  deed  showed 
that  only  one  of  the  two  tracts  of  land  was  sold. 

3.  Deeds  — partly  printed  and  partly  written.  Where  parties  make  use  of 
a  printed  blank  deed,  filling  the  blanks  in  writing,  the  printed  part  is  as  much 
a  part  of  the  deed  as  the  written  portion,  and  a  party  is  as  strongly  bound  by 
the  printed  as  by  the  written  parts. 

4.  Sworn  answers  in  chancery — when  the  oath  of  the  defendant  is  waived 
—  effect  thereof.  The  filing  a  sworn  answer  to  a  bill  in  chancery,  wherein  the 
oath  of  the  defendant  is  expressly  waived,  is  bad  practice,  and  will  not  avail 
the  party,  to  exalt  what  is  mere  pleading,  to  the  dignity  of  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
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This  was  a  suit  in  chancery,  instituted  in  the  court  below,  by 
John  Wallwork  against  William  M.  Derby  and  Henry  S.  Mon- 
roe. The  object  of  the  bill  was,  to  set  aside  a  sale  and  convey- 
ance made  by  the  defendant  Monroe,  to  the  defendant  Derby, 
of  two  tracts  of  land  in  Cook  county,  under  a  deed  of  trust 
from  one  Charles  Roadnight  and  wife  to  the  said  Monroe,  with 
power  of  sale,  to  pay  certain  notes  from  Roadnight  to  Derby. 
The  cause  was  tried  in  the  court  below,  and  the  bill  dismissed, 
from  which  decree  the  complainant  has  prosecuted  his  appeal 
to  this  court. 

The  facts  in  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellant. 

Messrs.  Monroe,  McKinnon  &  Tewkesbury,  for  the  ap- 
pellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  presents  but  one  point  which  we  deem  worthy 
of  consideration. 

Two  separate  tracts  of  land,  particularly  described  by  their 
government  numbers,  were  conveyed  by  Roadnight  and  wife 
to  Monroe,  in  trust,  to  sell,  in  the  event  that  certain  notes 
Road  night  had  executed  to  Derby  were  not  paid.  The  lands 
were  again  sold  by  Roadnight  to  the  complainant,  Wallwork, 
described  as  in  the  deed  to  Monroe,  subject  to  this  deed. 

In  the  deed  to  Monroe,  is  this  clause : 

"  And  also  to  sell  said  premises  entire,  without  division  or  in 
parcels,  as  the  said  party  of  the  second  part  (Monroe),  may 
think  best." 

Under  the  power  to  sell,  contained  in  the  deed  with  this  clause 
in  it,  one  note  for  $1,800,  remaining  due  to  Derby,  and  unpaid, 
Monroe,  the  trustee,  at  Derby's  request,  advertised  the  land,  as 
described  in  the  deed,  to  be  sold  at  public  auction.  At  this 
sale,  it  appears  in  the  recitals  of  Monroe's  deed,  that  Derby 
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"  bid  for  the  tract  first  herein  after  named,  the  sum  of  $1,600." 
The  tract  first  therein  after  named  in  the  deed,  is  the  east  half 
of  the  S.  E.  32,  town  42,  K  range  11,  east  of  the  third 
principal  meridian.  This  is  the  tract  Derby  bid  off,  but  the 
trustee  conveyed  to  him  in  addition  the  other  tract,  viz :  All 
that  portion  of  the  east  half  of  N.  E.  of  32,  lying  south  of  the 
railroad,  as  it  crossed  that  section  on  the  10th  day  of  July, 
1862,  containing  luOTy„  acres,  more  or  less. 

The  theory  of  appellees  is,  that  the  two  tracts  were  but  one 
parcel  of  land,  and  constituted  a  farm,  on  which  there  were  no 
division  fences,  or  visible  dividing  lines,  and  that  a  bid  for  one 
of  the  tracts  covered  the  other  of  necessity.  That  both 
together  made  up  "  the  premises,"  which  the  trustee  advertised, 
and  intended  to  and  did  sell. 

This  does  not  appear  from  any  of  the  deeds.  They  all 
describe  two  distinct  parcels  of  land,  containing  in  the  aggre- 
gate 120TVo  acres.  They  were  "  the  premises  "  authorized  to 
be  sold,  with  no  recital  that  they  made  a  farm,  or  were  united 
for  any  practical  purpose.  No  information  by  the  deed  or  by 
the  advertisement  of  sale  by  the  trustee,  that  they  were  any 
other  than  two  separate  but  adjoining  tracts  of  land,  contain- 
ing together  a  certain  number  of  acres.  Nor  does  it  appear, 
that  any  notice  was  given,  that  they  would  be  sold  together  as 
a  farm. 

What,  then,  did  Derby  buy?  Can  it  be  said  he  bought 
any  thing  more  than  he  bid  for  %  Bidding  for  the  first  de- 
scribed tract,  and  being  the  highest  bidder,  entitled  him,  possi- 
bly, to  a  deed  for  that  tract,  but  what  right  did  it  confer  upon 
the  trustee  to  throw  in  the  other  tract  gratuitously  ?  Derby 
did  not  bid  on  that,  nor  did  he  bid  on  the  premises  taken  as  a 
whole,  but  he  bid  for  the  first  described  tract  only.  The  last 
described  tract  was  not  offered  for  sale.  We  are  at  a  loss  to 
perceive  the  right  of  the  trustee  to  convey  to  him  both  tracts, 
when  he  only  purchased  one.  We  think  the  trustee  has  not, 
in  this,  executed  the  power.  He  could  sell  the  property  entire 
or  in  parcels.  His  deed  should  show  how  he  sold  it.  By 
reference  to  that,  it  appears  he  offered  the  premises  as  an  en 
34 — 40th  III. 
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tiretj,  and  Derby  bid  for  one  tract  composing  a  portion  of  the 
premises,  and  received  a  deed  for  the  whole  premises.  Coun- 
sel for  appellees  say,  the  deed  was  written  on  an  ordinary 
printed  blank  form,  and  the  blanks  filled  up  as  circumstances 
required,  and  that  in  the  printed  part  of  the  recitals  contained 
in  this  deed,  and  before  the  premises,  occur  the  terms  to 
which  we  have  adverted,  "and  bid  for  the  tract  first  herein 
after  named  the  sum  of,  etc." 

Is  not  the  printed  part  of  a  deed  as  much  a  part  of  the  deed 
as  the  written  portion,  and  is  not  a  party  as  strongly  bound  by 
the  printed  as  by  the  written  parts  ?  After  this  recital  comes 
the  granting  clause,  by  which  there  is  granted  to  Derby,  on 
his  bid  for  one  tract,  all  those  certain  tracts,  pieces  or  parcels 
of  land  situated,  etc.,  and  described  as  follows,  to  wit :  The 
east  half  of  the  south-east  quarter  of  section  32,  town  42  K. 
range  11  west ;  and  also  that  portion  of  the  east  half  of  1ST.  E. 
32  lying  south,  etc.  Had  bidders  been  apprized  by  the  notice, 
that  the  purchaser  of  one  tract  would  be  entitled  to  both 
tracts,  and  that  they  formed  but  one  parcel,  bidding  would, 
doubtless,  have  been  more  spirited,  but  no  such  fact  was  notified 
to  the  public,  nor  does  the  trust-deed,  in  any  part  of  it,  state 
that  those  tracts  of  land  constituted  but  one  parcel,  occupied 
as  a  farm.  Had  the  notice  of  sale  so  stated,  and  the  deed  of 
the  trustee  recited  the  fact,  that  the  tracts  were  offered  for  sale 
as  one  parcel,  a  sale  under  the  general  description  of  premises 
would,  perhaps,  have  included  both  tracts.  It  is  said  by  ap- 
pellees, that  it  was  a  mere  blunder  of  the  scrivener  who  drew 
the  deed  that  the  obnoxious  printed  word,  "first,"  was  not 
stricken  out,  and  that  no  equities  on  the  part  of  appellant 
could  grow  up  out  of  such  a  blunder,  and  that  the  assumption 
of  appellant  that  he  has  such  an  equity  is  a  very  extraordinary 
assumption  in  the  face  of  the  deed  itself,  the  sworn  and  uncon- 
tradicted answers  of  the  defendants,  and  proofs  in  the  case. 
Again,  appellees  say,  that,  upon  the  face  of  the  deed  itself,  it 
plainly  appears  Monroe  sold,  and  Derby  purchased  the  entire 
premises  therein  described,  and  not  a  part.  And  to  substanti- 
ate this,  they  propose  to  leave  out  of  view  their  sworn  and 
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uncontradicted  statements  in  their  answers,  and  consider  only 
the  proper  construction  to  be  placed  on  those  deeds. 

Again,  they  say,  "  thus  far  we  have  been  considering  the 
case  upon  the  hypothesis  that  the  deed  itself  was  the  only  evi- 
dence in  the  case  of  the  intention  of  the  parties  thereto.  But, 
when  we  take  one  step  further,  and  glance  into  the  record,  we 
there  find  that  the  bill  is  not  only  filled  with  foul  charges,  but 
wishing  to  purge  the  conscience  of  the  defendants,  asks  for  a 
discovery  under  oath,  and  this  the  defendants  have  fully  and 
fairly  given,  making  plain,  beyond  a  doubt  or  question,  that 
which  might  otherwise  be  considered  as  debatable." 

Again,  they  say,  under  the  same  head  of  argument :  "  Here, 
then,  in  addition  to  the  deed  itself,  are  the  answers  of  these  two 
defendants  called  for  and  given  under  oath,  directly  responsive 
to  the  bill,  uncontradicted  and  uncontradictable,  asserting,  not 
merely  as  a  matter  of  opinion,  but  proving  absolutely,  as  a  mat- 
ter of  fact,  that  the  trustee  offered  for  sale  and  sold,  and  the 
defendant  Derby  purchased  and  paid  for,  the  entire  lands 
described  in  the  deed."  And,  in  support  of  this,  they  refer  to 
the  old  rule  of  chancery  practice,  that,  where  an  answer,  thus 
called  for  under  oath,  is  responsive  to  the  bill,  it  shall  be  taken 
as  true,  unless  disproved  by  two  witnesses,  or  by  one  witness 
and  pregnant  circumstances  to  overthrow  and  disprove  it. 

And,  on  the  point  of  tender  alleged  by  complainant,  appel- 
lees say :  "  Derby,  in  his  answer  under  oath,  says,  etc."  And, 
again:  "Here,  then,  we  have  the  sworn  answers  of  both 
defendants,  denying  positively  and  unequivocally  these  state- 
ments in  the  bill." 

We  have  made  these  quotations  from  the  printed  argument 
of  appellees  for  the  purpose  of  making  some  strictures  thereon 
which  they  seem  to  require.  We  cannot  believe  it  was  the 
hope  or  design  of  appellees  to  impose  upon  the  court,  by 
attempting  to  pass  their  answers  upon  the  court  as  having  the 
character  they  have  given  them,  and  exalting  what  is  mere 
pleading  to  the  dignity  of  evidence,  and  alleging,  that  such 
answers  were  called  for  by  complainant  in  his  bill.  We  must 
believe,  out  of  the  high  respect  we  entertain  for  the  counsel  of 
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appellees,  that  their  treatment  of  these  answers,  as  answers 
under  oath,  and  as  such,  called  for  by  complainant,  has  arisen 
from  inadvertence,  with  no  design  to  mislead  the  court,  or  to 
derive  an  advantage  to  which  the  law  does  not  entitle  them  ;  at 
the  same  time  we  cannot  but  express  our  surprise  they  should 
have  so  regarded  the  bill,  and  put  in  sworn  answers,  when,  in 
the  bill,  are  found  these  statements :  "  That  they,  and  each  of 
them,  be  required  to  answer  all  and  singular  the  matters  and 
allegations  herein  before  set  forth,  according  to  the  rules  and 
practice  of  this  honorable  court,  without  oath,  an  answer  under 
oath  being  hereby  expressly  waived." 

It  is,  as  we  have  had  occasion  heretofore  to  remark,  bad 
practice  to  put  in  sworn  answers  to  a  bill  wherein  the  oath  of 
the  defendant  is  expressly  waived,  and  have  rebuked  counsel 
for  so  doing.  But  they  derive  no  advantage  from  it,  and  can 
derive  none,  for  the  court  will  certainly  find  out  the  true  nature 
of  the  pleadings,  and  never  suffer  what  is  but  pleading  —  the 
mere  declarations  of  a  party  —  to  assume  the  character  of  evi- 
dence, to  be  overcome  by  countervailing  testimony. 

These  various  allegations  then,  in  the  defendant's  answers, 
are  in  no  sense  evidence ;  they  are  mere  allegations  of  pleading, 
and  avail  nothing  as  evidence  for  the  parties  making  them. 

Disregarding  the  answers,  the  case  must  rest  on  the  naked 
deed  from  the  trustee  to  Derby,  and  this  most  unmistakably 
recites  a  bid  of  $1,600,  $200  less  than  the  amount  due  on  the 
land,  for  the  first  named  tract,  under  which  bid,  the  trustee 
conveyed  to  Derby  both  tracts.  This  we  conceive  was  such 
misconduct  on  the  part  of  the  trustee  as  to  compel  the  setting 
aside  the  sale.  We  say  nothing  on  the  point  of  inadequacy  of 
price  —  that  of  itself  might  not  be  sufficient  ground  for  our  inter- 
ference. Our  objection  rests  on  the  simple  fact,  that  the  trustee 
has  conveyed  a  tract  of  land  he  did  not  sell ;  we  agree  to  the 
rule,  so  strenuously  urged  upon  our  attention,  that  the  intention 
of  parties  to  a  deed  must  prevail,  but  that  intention  must  be 
gathered  from  the  words  of  the  deed,  and  surrounding  circum- 
stances. The  words  in  this  deed  are  express  and  unambiguous, 
and  no  circumstance  attending  the  sale  invites  us  to  construe 
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the  deed  different] j  from  what  we  have  done.  The  decree  is 
reversed,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Decree  reversed. 


Patrick  O'Hare 


v. 
The  People  of  the  State  of  Illinois. 

Exceptions  must  be  taken.  A  party  who  was  convicted  of  manslaughter, 
under  an  indictment  for  murder,  was  prevented  from  taking  exceptions  to  the 
rulings  01  the  court  below  by  reason  of  the  arrest  of  his  counsel  pending  the 
trial,  for  a  i  alleged  political  offense,  yet  this  court  could  not  relieve  the  party 
from  the  force  of  the  circumstances  which  prevented  his  taking  a  bill  of 
exceptions. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county  ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

At  the  August  Term,  1862,  of  the  court  below,  Patrick 
O'Hare  was  tried  upon  an  indictment  for  murder,  and  con- 
victed of  the  crime  of  manslaughter.  A  new  trial  was  refused, 
and  he  was  sentenced  to  the  penitentiary  during  his  natural 
life.  There  was  no  bill  of  exceptions  taken  in  the  case,  and 
the  reason  therefor  is  set  forth  in  an  affidavit  of  Mr.  M.  Y. 
Johnson,  the  prisoner's  counsel.  The  affidavit  states  :  "  There 
is  no  bill  of  exceptions  in  said  cause,  preserving  the  evidence 
given  on  the  trial,  but  said  cause  will  have  to  be  heard,  on  the 
indictment,  motions,  exceptions  and  instructions  and  judgment 
of  the  court,  as  they  are  preserved  in  the  record."  Affiant 
"  assigns  as  a  reason  why  the  same  are  so  defectively  preserved, 
that  this  affiant  was  the  only  attorney  engaged  in  the  defense, 
and  during  the  progress  of  said  cause  and  before  the  trial  was 
finally  disposed  of,  affiant  was  arrested,  on  a  telegraphic  dis- 
patch, by  the  United  States  marshal,  at  the  instance  of  the 
secretary  of  war,  in  the  court  room,  and  was  permitted,  while 
under  arrest  and  in  the  custody  of  the  officer,  to  complete  the 
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defense.  This  affiant  states,  that,  in  obedience  to  the  order  of 
the  court,  notwithstanding  he  did  protest  at  the  time  against 
such  an  unusual  order,  he  was  compelled  to  argue  said  cause 
to  the  jury  at  a  night  session  held  for  that  purpose.  That  the 
arrest  of  this  affiant,  by  said  marshal,  was  without  any  warrant, 
process  or  legal  authority,  or  any  of  the  forms  of  law,  and  with- 
out any  charge  of  any  offense  or  violation  of  any  law ;  and  on 
the  termination  of  said  trial,  said  marshal  transported  said 
affiant  to  the  State  of  New  York,  where  he  was  confined  in 
Fort  La  Fayette  and  detained  as  a  political  prisoner,  by  virtue 
of,  and  on  the  authority  of,  said  telegraph  dispatch  alone." 

"  This  affiant  further  states  that  said  O'Hare  was  a  very  poor 
man,  depending  on  his  daily  labor  to  support  several  small 
children,  and  no  means  to  pay  counsel  when  he  was  arrested, 
and  no  property  or  means  to  defend  himself." 

Mr.  Madison  Y.  Johnson,  for  the  plaintiff  in  error. 

Mr.  Charles  Blanchard,  State's  Attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  unfortunate  for  the  plaintiff  in  error  in  this  cause  that 
he  was  prevented,  by  the  circumstances  detailed  by  his  counsel, 
from  making  a  full  defense  before  the  jury,  and  of  availing  of 
all  the  rights  and  privileges  guarantied  by  the  laws  of  this 
State  to  a  party  to  an  action  civil  or  criminal.  It  is  out  of 
the  power  of  this  court  to  avoid  the  force  of  those  circum- 
stances, or  alleviate  it  in  the  least  degree.  They  have  pre- 
vented exceptions  being  taken  to  the  rulings  of  the  court 
which  tried  the  prisoner,  and  have  deprived  him  thereby  of  an 
opportunity  of  spreading  upon  the  record  the  testimony  in  the 
cause,  that  this  court  might  pass  upon  it,  so  that  there  is 
nothing  upon  the  record,  which  we  can  examine,  save  the 
validity  of  the  indictment,  and  that  is  admitted  by  the  prison- 
er's counsel  to  be  good. 

For  these  reasons,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Alva  R.  St.  John 

v. 

Crayton  H.  Conger. 

1.  Recording  act — effect  of  recording  instruments  not  entitled  to  record,  as 
notice.  The  record  of  an  instrument  not  entitled  by  law  to  be  recorded,  is  of 
no  avail  as  notice. 

2.  So,  where  a  deed  was  recorded  in  another  county  than  that  in  which  the 
land  lay,  and  afterward  a  copy  from  such  record  was  recorded  in  the  proper 
county,  it  was  held,  that  the  record  of  the  copy  could  not  avail  as  notice  to  a 
subsequent  purchaser,  because  such  copy  was  not  entitled  by  law  to  be 
recorded. 

3.  It  may  be,  that  if  a  party  can  be  clearly  proven  to  have  read  the  record, 
in  such  a  case,  he  should  be  held  to  have  derived  from  it  the  same  degree  of 
actual  knowledge  that  he  would  have  derived  from  seeing  a  copy  of  an  instru- 
ment in  the  hands  of  a  private  individual.  But  the  law  does  not  presume  him 
to  have  read  the  record  of  an  instrument  not  authorized  to  be  recorded,  as  it 
does  where  the  instrument  is  legally  upon  record. 

4.  Subsequent  purchasers  —  what  circumstances  should  put  them  upon 
inquiry,  apart  from  a  proper  record  of  title.  The  mere  fact,  that  a  purchaser 
of  land  has  knowledge  that  another  person  holds  a  prior  deed  for  the  same 
premises,  will  not  put  him  upon  inquiry  as  to  what  title  the  grantor  of  the 
prior  purchaser  may  have  had.  The  subsequent  purchaser  has  a  right  to  pre- 
sume, in  the  absence  of  any  other  information,  that  whatever  title  the  prior 
purchaser  has  is  on  record,  as  the  law  requires  it  to  be,  and  that  he  has  no  title 
if  the  record  shows  none. 

5.  So,  where  the  record  only  disclosed  a  mortgage  from  the  common  source 
of  title,  to  the  grantor  of  the  prior  purchaser,  the  subsequent  purchaser  had  a 
right  to  presume,  that  the  prior  purchaser  had  acquired  only  the  interest  of 
bis  grantor  as  mortgagee,  and  would  be  protected  against  a  prior  unrecor4ed 
deed  to  such  grantor,  of  which  he  had  no  actual  knowledge. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon, 
John  S.  Thompson,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  the  court  below, 
by  Crayton  H.  Conger  against  Alva  E.  St.  John,  to  recover 
the  north-east  quarter  of  section  twenty-seven,  in  township 
thirteen,  north  of  range  two,  east,  in  Knox  county.  A  trial 
resulted  in  a  finding  and  judgment  in  favor  of  the  plaintiff 
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The  defendant  thereupon  took  this  appeal.     The  opinion  of  the 
court  contains  a  sufficient  statement  of  the  case. 

Mr.  T.  G.  Frost,  for  the  appellant. 

Mr.  A.  M.  Craig,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  which  the  plaintiff  claimed 
through  a  deed  from  Robert  McNemony  to  Peter  H.  Schenck, 
executed  August  31,  1826,  and  improperly  recorded  in  Madi- 
son county  in  1846,  the  land  lying  in  Knox  county.  Subse- 
quently a  copy  of  the  record  of  the  deed  in  Madison  county 
was  recorded  in  Knox.  There  was  also  a  mortgage  from  Mc- 
Nemony  to  Schenck,  properly  recorded  in  1820,  and  a  deed 
from  Schenck  to  "Whittemore  in  1835,  and  a  chain  of  convey- 
ances from  Whittemore  to  the  plaintiff.  The  original  deed 
from  McNemony  to  Schenck  had  never  been  reduced  to  record 
in  Knox  county.  The  defendant  claimed  under  a  deed  from 
the  heirs  of  McNemony  to  one  Lancaster  made  and  recorded 
in  1862. 

It  is  insisted  that  the  record  of  the  copy  of  the  deed  from 
Madison  county  was  sufficient  to  put  subsequent  purchasers 
upon  inquiry.  To  hold  that  parties  ought  to  have  been  put 
upon  inquiry  by  this  record,  would  be  precisely  the  same  thing 
as  holding  them  affected  with  notice.  This  would  be  giving 
to  the  record  of  an  instrument,  not  entitled  to  be  recorded,  the 
same  force,  as  to  notice,  that  we  give  to  one  legally  reduced  to 
record.  We  do  not  think  any  authority  can  be  found  in  sup- 
port of  this  proposition.  On  the  contrary,  the  familiar  rule, 
and  one  laid  down  by  this  court,  is,  that  the  record  of  an  instru- 
ment not  entitled  by  law  to  be  recorded  is  of  no  avail  as  notice. 
Moore  v.  Hunter,  1  Gilm.  317.  It  is  said,  that  a  purchaser,  as 
a  matter  of  fact,  receives  the  same  information  from  the  record 
of  a  copy  as  from  the  record  of  an  original  instrument.  That 
may  be  true.  But  the  broad  difference  is  this :  The  statute 
only  authorizes  the  record  of  original  instruments,  and  it  makes 
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that  record  conclusive  evidence  of  notice.  It  matters  not  that 
a  subsequent  purchaser  has  not,  as  a  matter  of  fact,  seen  the 
record.  If  the  instrument  has  been  legally  recorded,  the  law 
presumes  him  to  have  seen  it,  and  holds  him  to  the  conse- 
quences of  such  knowledge.  Not  so  as  to  the  registry  of  a  copy. 
It  may  be  that  if  a  party  can  be  clearly  proven  to  have  read  the 
record,  he  should  be  held  to  have  derived  from  it  the  same 
degree  of  actual  knowledge  that  he  would  have  derived  from 
seeing  a  copy  of  an  instrument  in  the  hands  of  a  private  indi- 
vidual. He  might  be  considered  as  put  upon  inquiry.  But 
the  law  doei  not  presume  him  to  have  read  the  record  of  an 
instrument  not  authorized  to  be  recorded.  In  the  case  before 
us,  there  is  no  evidence  that  the  defendant,  and  the  intermedi- 
ate parties  through  whom  he  claims  from  the  heirs  of  Mc- 
Nemony,  had  actual  knowledge  of  the  record  of  the  copy  or 
had  ever  seen  such  record. 

It  is  also  urged,  that  the  subsequent  deed  from  Schenck  to 
Whittemore  should  have  put  the  defendant,  and  those  under 
whom  he  claims,  upon  inquiry  as  to  whatever  title  Schenck 
had.  This  proposition  in  effect  is,  that  if  a  person  has  made  a 
deed  of  a  tract  of  land  having  no  recorded  title,  he  must, 
nevertheless,  be  supposed  to  have  had  some  title,  and  subse- 
quent purchasers  must  take  notice  of  whatever  title  he  had. 
Much  as  registry  laws  have  been  frittered  away  by  the  doc- 
trine of  putting  parties  upon  inquiry,  we  do  not  think  any 
court  has  ever  gone  to  the  extent  of  adopting  this  rule.  It 
would  substantially  defeat  the  object  of  registry  laws.  Their 
object  is,  to  provide  a  public  record  which  shall  furnish,  to  all 
persons  interested,  authentic  information  as  to  titles  to  real 
estate,  and  enable  them  to  act  on  the  information  thus  acquired. 
This  rule  would  require  a  person  purchasing  from  one  who 
has  the  title  on  record,  to  take,  subject  to  the  unrecorded  deeds 
of  persons  claiming  under  a  chain  of  title  having  no  connec- 
tion of  record  with  the  true  source  of  title.  If  such  purchaser 
is  to  be  held  to  notice  of  such  a  ch&in  of  title  at  all,  he  has 
the  right  to  presume,  in  the  absence  of  any  other  information, 
that  whatever  title  the  persons  claiming   under  such  chain 
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have,  is  on  record,  as  the  law  requires  it  to  be,  and  that  they 
have  no  title  if  the  record  shows  none.  Here  the  record  shows 
that  Schenck  had  a  mortgage  from  the  owner,  and  when  the 
defendant  purchased,  he  had  a  right  to  presume  that  the 
grantees  under  Schenck  had  acquired  only  his  interest  as  mort- 
gagee. That  was  all  the  record  disclosed,  and  any  other  con- 
struction would  make  the  record  a  snare.  In  the  case  of 
Ogclen  v.  Haven,  24  111.  59,  as  in  the  other  cases  cited  by  the 
plaintiff 's  counsel,  there  was  proof  either  of  actual  knowledge, 
or  of  circumstances  which  would  have  put  an  honest  man 
upon  inquiry.  None  of  these  are  a  precedent  for  the  rule  con- 
tended for  by  the  plaintiff  in  the  present  case.  The  judgment 
must  be  reversed. 

Judgment  reversed. 
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ABSTRACTS.    See  PRACTICE  IN  THE  SUPREME  COURT,  80  to  89. 

ACTION. 
Fob  money  had  and  received. 

Where  money  is  voluntarily  paid.    Money  which  has  been  voluntarily 
paid  upon  a  judgment  cannot  be  recovered  back,  even  though  the  judg- 
ment be  void,  when  the  payment  was  made  with  a  full  knowledge  of  all 
the  facts  and  circumstances  of  the  case,  and  in  ignorance  only  of  the 
party's  legal  rights.    Elston  et  al.  v.  City  of  Chicago,  514. 
Whether  a  payment  was  voluntary  or  compulsory.    See  PAYMENT,  2,  3 ; 
USURY,  1,  2. 
For  creating  a  public  nuisance. 
Making  a  sidewalk  unsafe — whether  action  will  lie,  and  against  whom.    See 
NUISANCE,  7,  8,  9, 10. 
Seven  years'  limitation  act  op  1839. 

Whether  it  may  be  invoked  to  recover  possession.    See  LIMITATIONS,  1. 

ADMINISTRATION  OF  ESTATES. 
Exhibiting  claims. 

1.  At  what  time  a  claim  may  be  exhibited  —  and  of  exhibiting  claims  pre- 
maturely. A  party  who  died  intestate  had,  in  her  life-time,  executed  a 
bond  of  indemnity  to  another,  the  damages  depending  on  a  contingency 
which  did  not  happen  until  after  the  lapse  of  two  years  from  the  granting 
of  letters  upon  the  obligor's  estate.  It  was  held,  that  the  obligee's  claim 
did  not  accrue  within  the  two  years,  and  no  suit  could  be  instituted  upon 
the  bond  within  that  time,  and  consequently  his  claim  was  barred,  except 
as  to  future  discovered  property.  And  it  seems  an  attempt  to  exhibit  the 
claim  within  the  two  years,  and  before  it  accrued,  would  not  avail 
the  obligee  so  as  to  enable  him  to  participate  in  assets  which  had  been 
inventoried  or  accounted  for  within  that  time.  Stone  v.  Clark's  Admrs. 
411. 

Subsequently  discovered  estate. 

2.  From  what  time  a  creditor's  rights  in  respect  thereto  relate.  Where  a 
creditor  of  an  estate  recovers  a  judgment  after  the  lapse  of  two  years  from 
the  granting  of  letters  of  administration,  and  upon  a  claim  which  did  not 
accrue  until  after  the  two  years  had  elapsed,  it  is  error  to  confine  him,  in 
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ADMINISTRATION  OF  ESTATES. 
Subsequently  discovered  estate.    Continued. 
the  satisfaction  of  his  judgment,  to  assets  which  might  be  discovered  and 
inventoried  after  it  was  rendered ;  he  is  entitled  to  participate  in  such 
assets  as  might  be  discovered  and  inventoried  after  the  lapse  of  two  yean 
from  the  granting  of  the  letters.    Stone  v.  Clark's  Admrs.  411. 

ADMISSIONS. 
Admission  in  an  answer  in  chancery. 
What  constitutes.    See  CHANCERY,  4. 
Admissions,  as  evidence.    See  EVIDENCE,  4. 

AFFIDAVITS. 
In  forcible  entry  and  detainer. 
Requisites  of  the  complaint.    See  FORCIBLE  ENTRY  AND  DETAINER, 
1  to  6. 
Affidavit  in  replevin. 

Its  requisites.    See  REPLEVIN,  1. 
Parties  testifying. 
Affidavit  under  act  of  1861,  allowing  one  party  to  call  the  other  as  a  wit- 
ness, when  presumed  to  be  waived.    See  WITNESS,  2. 
In  support  of  motions  in  Supreme  Court. 

When  necessary.    See  PRACTICE  IN  THE  SUPREME  COURT,  40, 41, 48. 

ALLEGATIONS  AND  DECREE. 
Must  correspond. 

A  bill  in  chancery  to  enjoin  the  collection  of  a  note  which  had  been 
assigned  before  maturity,  alleging  notice  of  the  usurious  consideration  of 
the  note  to  the  assignee,  and  seeking  to  enjoin  its  collection  on  that 
ground,  will  not  authorize  a  decree  against  the  payee  upon  the  ground 
that  he  had  assigned  the  note  before  maturity  to  a  party  without  notice, 
and  had  thereby  cut  off  the  defense  of  usury,  because  the  proof  to  author- 
ize such  a  decree  would  not  sustain  the  allegations  in  the  bill.  Wood- 
worth  et  al.  v.  Huntoon  et  al.  133. 

ALLEGATIONS  AND  PROOF.    See  PLEADING   AND   EVIDENCE,  1  to 
6 ;  SLANDER,  1,  2,  3,  4. 

ALIMONY. 
Temporary  alimony. 

1.  Pendente  lite.  The  courts  of  chancery  in  this  State,  having  the 
power  to  grant  divorces,  have,  also,  the  incidental  power  to  allow 
temporary  alimony  pendente  lite.    Petrie  v.  The  People,  334. 

2.  Alimony  pendente  lite  is  a  common  law  right.  It  was  an  estab- 
lished right  in  England,  when  we  adopted  the  common  law.  It  is  no 
less  a  common  law  right  because  it  grew  up  under  the  usages  of  the 
Ecclesiastical  Court,  and  the  courts  of  chancery  are  bound  to  enforce  it 
as  much  as  any  other  provision  of  the  common  law.     Ibid.  334. 
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AMENDMENTS. 
Complaint  in  forcible  entry  and  detainer. 
Amendment  thereof  is  in  the  discretion  of  the  Circuit  Court.    Spurck  v. 
Forsyth,  438. 
Amendment    of    bills   of   exceptions.     See    PRACTICE   IN   THE 

SUPREME  COURT,  60,  66,  68,  69,  70,  75. 
Amendments  of  records,  generally. 
In  the  Supreme  Court  and  in  the  Inferior  Courts.    See  PRACTICE  IN 
THE  SUPREME  COURT,  60  to  76. 

Amendment  of  transcript  of  record. 

When  an  order  not  belonging  to  the  case  has  been  improperly  copied  into 
the  transcript.    See  PRACTICE  IN   THE  SUPREME  COURT. 
45,  to  59. 
Amendment  of  appeal  bond. 
In  the  Supreme  Court.    See  PRACTICE  IN  THE  SUPREME  COURT,  16. 
On  appeal  from  justices.    See  APPEALS  FROM  JUSTICES,  1,  2. 

APPEALS  AND  WRITS  OF  ERROR. 
When  an  appeal  will  lie. 

When  it  would  lie  prior  to  the  act  of  1865.    See  PRACTICE  IN  THE 
SUPREME  COURT,  1,  2. 

Construction  of  act  of  1865  —  is  prospective,  only,  in  its  operation.    Same 
title,  3. 

Praying  an  appeal. 

Within  what  time  required.    Same  title,  5. 
Appeal  bonds. 

Requisites  of  an  appeal  bond.    Same  title,  8  fe>  15. 

Time  for  filing  appeal  bonds,  and  effect  of  an  omission  to  file  in  proper 
time.    Same  title,  19,  20. 

When  executed  by  attorney  in  fact — presumption  as  to  his  authority. 
Same  title,  17. 

Approval  of  an  appeal  bond.    Same  title,  18. 
Damages  on  dismissing  appeal. 

In  what  character  of  case  allowable.    See  same  title,  6. 
Acts  of  commissioners  of  highways. 

Remedy  on  a  petition  for  a  private  way.    See  PRIVATE  WAYS,  1. 

Writ  of  error,  when  it  will  lie  and  when  not.    See  PRACTICE 
IN  THE  SUPREME  COURT,  21,  22,  23. 

APPEALS  FROM  JUSTICES. 
Amendment  of  the  appeal  bond. 

1.  When  allowable.  Under  our  statute  allowing  the  amendment  of 
appeal  bonds  given  on  appeals  taken  from  justices  of  the  peace,  almost 
any  attempt  made  in  good  faith,  to  execute  an  appeal  bond,  requires  the 
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APPEALS  FROM  JUSTICES. 
Amendment  op  the  appeal  bond.    Continued. 
court  to  allow  such  amendments  as  will  obviate  the  imperfections  com- 
plained of.    Hinman  v.  Kitterman,  253. 

2.  Attaching  revenue  stamp.  So  even  if  it  be  necessary  to  attach  a 
revenue  stamp  to  the  indorsement  of  the  justice  of  his  approval  of  an 
appeal  bond,  and  it  is  understood  not  to  be  required,  it  is  error  to  refuse 
to  allow  it  to  be  attached,  upon  objection  being  made  to  the  bond  because 
of  its  absence.     Ibid.  253. 

APPEA  L,  BONDS.     See  PRACTICE  IN  THE  SUPREME  COURT,  8  to  20 

APPEARANCE. 
What  constitutes  an  appearance. 

1.  A  stipulation  between  the  parties  to  a  cause  in  the  Supreme  Court, 
that  the  abstract  filed,  which  had  been  amended,  should  be  regarded  as 
the  correct  abstract,  and  also  fixing  the  consideration  of  certain  deeds 
referred  to  in  the  record,  constitutes  an  appearance.  Price  v.  Pittsburgh, 
Ft.  Wayne  and  Chicago  R.  R.  Co.  44. 

2.  A  joinder  in  error  is  an  appearance.    Ibid.  44. 

Waiver,  by  appearance. 

3.  Of  the  right  to  dismiss  an  appeal  because  the  appeal  band  was  not  filed 
in  time.    See  PRACTICE  IN  THE  SUPREME  COURT,  19,  20. 

ARBITRATION  AND  AWARD. 
Award. 

1.  Must  be  certain.  There  must  be  reasonable  certainty  in  an  award  to 
render  it  conclusive  upon  the  rights  of  parties.  Redmond  v.  Bedford  et 
al.  267. 

2.  Effect  of  a  simple  reversal  of  an  award  by  the  committee  of  appeals  in 
the  board  of  trade  of  Chicago.  A  simple  reversal  by  the  committee  of 
appeals  of  an  award  made  by  the  committee  of  arbitration,  decides 
nothing,  merely  leaving  the  parties  to  the  submission  where  they  stood 
before  ;  and  such  proceedings  constitute  no  bar  to  a  suit  by  one  of  the 
parties  against  the  other,  in  reference  to  the  matter  in  dispute.     Ibid.  267. 

ASSESSMENTS.    See  SPECIAL  ASSESSMENTS. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  op  injunction. 
Suggestions  in  writing  essential.    See  INJUNCTION,  5,  6,  7. 

ASSIGNMENT,  ASSIGNOR,  ASSIGNEE. 
Assignee  before  maturity. 

1.  Protected  against  defense  of  usury.  Where  a  note  given  upon  a 
usurious  consideration  has  been  assigned  before  maturity,  to  a  bona  fide 
purchaser,  without  notice,  the  defense  of  usury  cannot  be  interposed. 
Woodworth  et  al.  v.  Huntoon  et  al.,  132. 
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ASSIGNMENT,  ASSIGNOR,  ASSIGNEE. 
Assignee  before  maturity.    Continued. 

2.  Presumption  in  his  favor.  Where  a  promissory  note  is  assigned 
before  its  maturity,  it  will  be  presumed  the  assignee  received  it  in  the  due 
course  of  business,  and  without  notice  of  any  defense  thereto.  Woodworth 
et  al.  v.  Huntoon  et  al.  131. 

3.  Burden  of  proof.  So  where  the  maker  of  a  note  which  is  assigned 
before  maturity  alleges  notice  to  the  assignee  that  the  note  was  usurious, 
it  devolves  upon  him  to  prove  the  fact  of  notice.     Ibid.  131. 

Remote  assignee  after  maturity. 

4.  Protected  through  a  prior  innocent  holder.  Where  a  note  given  upon 
an  usurious  consideration  has  been  assigned  before  maturity,  and  without 
notice,  the  assignee  will  be  protected  against  any  defense  arising  there- 
from, and  a  subsequent  purchaser  of  the  note  from  him,  after  its  maturity, 
will  succeed  to  his  rights  in  the  same  condition  he  held  them.  A  defense 
to  the  instrument,  having  been  cut  off  by  its  transfer  to  the  prior  innocent 
holder,  cannot  be  revived  by  a  subsequent  assignment.    Ibid.  131. 

Plea  of  usury  against  an  assignee. 

5.  Its  requisites.    See  PLEADING,  3. 

Insurance  policy. 

6.  Whether  assignable.    See  INSURANCE,  2. 

Assignment  of  part  of  a  policy  —  in  equity.    See  same  title,  3. 

Equitable  assignment. 

7.  Equitable  assignment  of  a  debt  —  tohat  will  constitute.  Where  a  party 
draws  an  order  for  money,  upon  his  debtor,  which  the  latter  promises, 
verbally,  to  accept  and  pay  whenever  a  third  person,  who  had  authority  in 
that  respect,  should  certify  what  was  owing  to  the  drawer,  and  the  party 
so  authorized  to  certify  the  indebtedness  agrees  to  make  the  certificate  so 
soon  as  it  can  be  ascertained,  on  the  completion  by  the  drawer  of  the  con- 
tract out  of  which  the  indebtedness  arises,  what  amount  is  due,  there  is 
no  equitable  transfer  of  the  debt  owing  to  the  drawer  of  the  order  to  the 
payee  thereof,  but  it  remains  due  to  the  original  creditor.  First  Baptist 
Church  of  Chicago  v.  Hyde,  150. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Relative  rights  of  creditors. 

1.  Cannot  be  affected  by  fraud.  Where  a  debtor  makes  an  assignment 
of  his  property  for  the  benefit  of  creditors,  and  prefers  none  of  them, 
all  of  the  creditors  become  vested  with  an  equitable  lien  on  the  property 
for  the  satisfaction  of  their  debts  in  pro  rata  proportions ;  and  the  fraudu- 
lent acts  of  the  trustees  of  the  debtor,  of  other  creditors,  or  strangers  to  the 
transaction,  would  not  deprive  them  of  the  right  to  participate  in  the  fund. 
That  can  only  be  done  by  the  acts  of  the  creditors  or  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction,  or  the  legal  acts  of  the  trusteea 
Field  et  al.  v.  Flanders,  470. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.     Continued. 
Acts  op  the  trustees. 

2.  How  far  binding  on  the  creditors.  All  of  the  acts  of  trustees  within 
the  scope  of  their  authority  conferred  by  the  deed,  and  within  the  duties 
imposed  by  law,  bind  the  creditors,  the  debtor  and  themselves  ;  unauthor- 
ized acts  do  not,  and  they  may  be  required  to  account  for  the  misapplica 
tion  of  the  fund  or  omission  of  duty.  They  are  under  no  obligation  to 
accept  the  trust,  but  having  done  so,  they  must  perform  their  duty  in 
good  faith  to  all  parties  in  interest.    Field  et  at.  v,  Flanders,  470. 

Power  of  the  trustees. 

3.  Such  trustees  may  control  the  fund  and  convert  it  into  money  in  the 
mode  prescribed  ;  may  sue  for  property  or  money,  and  the  determination 
of  the  court  in  such  cases  binds  them  and  the  creditors.    Ibid.  470. 

Judgment  against  the  trustees. 

4.  Upon  whom  binding.  A  judgment  against  such  trustees  who  have 
sued  for  property  embraced  in  the  assignment  is  binding  upon  the  trustees 
and  the  creditor,  unless  it  can  be  shown  to  have  been  the  result  of  fraud 
and  collusion,  when  it  may  be  set  aside  and  canceled  in  equity.  It  is  not 
every  fraud  which  will  be  regarded  as  ground  for  avoiding  the  judgment. 
And  when  collusion  is  charged,  it  must  be  satisfactorily  proved  before  the 
court  will  intervene  to  afford  relief.    Ibid.  470. 

ASSIGNMENT  OF  ERRORS.    See  PRACTICE  IN  THE  SUPREME  COURT, 
101  to  110. 

ATTACHMENT. 
For  contempt. 

Whether  notice  thereof  is  necessary.  Where  the  defendant  in  a  suit  in 
chancery  for  divorce  neglects  to  obey  an  order  therein  to  pay  alimony 
pendente  lite,  an  attachment  may  be  issued  against  him  for  contempt, 
without  any  notice  to  him  that  an  attachment  would  be  asked,  or  any  rule 
to  show  cause  why  it  should  not  be  issued.    Petrie  v.  The  People,  335. 

ATTORNEY  IN  FACT. 
Presumption  as  to  his  authority. 
In  executing  an  appeal  bond.    See   PRACTICE  IN  THE  SUPREME 
COURT,  17. 

Power  op  attorney. 

When  it  is  irrevocable.    See  POWER  OF  ATTORNEY,  1. 

ATTORNEY  AT  LAW. 
Op  his  authority. 

Waiver  of  right  to  question  it,  by  delay.  Where  a  defendant  in  error 
was  in  court  by  service  of  process,  he  will  be  presumed  to  be  cognizant 
of  the  filing  in  the  cause  of  a  plea  of  release  of  errors  ;  and  such  a  plea 
beino-  filed  by  an  attorney  of  this  court,  an  issue  made  up  thereon  which 
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ATTORNEY  AT  LAW.    Of  his  authority.     Continued. 

was  sent  to  the  court  below  for  trial,  and  the  verdict  certified  back  to  this 
court,  and  action  taken  thereon,  the  defendant  will  not  afterward  be  heard 
to  question  the  authority  of  such  attorney  to  file  the  plea.    Ruckman  v. 

Allwood  et  al.  128. 

BAILMENT. 
Sale  of  personalty  by  a  bailee. 
Wlmt  title  passes.    See  SALES,  8. 

BANKS. 

Note  teller  in  a  bank 

His  authority.    See  TELLER,  1 

BASTARDY. 
Writ  of  error. 

Will  lie  in  behalf  of  the  people.    See  PRACTICE  IN  THE  SUPREME 
COURT,  23. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OP  EXCEP- 
TIONS. 

BILLS  OF  EXCHANGE. 
Liability  of  drawer  to  indorsee. 

1.  What  laches  on  the  part  of  an  indorsee  will  discharge  the  drawer. 
The  simple  fact  that  the  drawer  of  a  bill  of  exchange  had  no  funds  in  the 
hands  of  the  acceptor,  will  not  excuse  the  holder  from  making  proper 
presentment  to  the  acceptor  for  payment,  and  giving  immediate  notice  of 
non-payment,  if  it  appear  that  the  acceptor  was  indebted  to  the  drawer. 
Walker  v.  Rogers,  278. 

2.  The  indebtedness  of  a  party  is  a  fund  against  which  the  creditor  may 
properly  draw  a  bill  of  exchange ;  and  if  the  debtor  accept  the  bill,  and 
the  holder,  an  indorsee,  omit  to  present  it  to  the  acceptor  at  maturity  and 
give  immediate  notice  of  non-payment,  such  laches  will  discharge  the 
drawer.     Ibid.  278. 

Subsequent  promise  of  drawer  to  pay. 

3.  Whether  a  waiver  of  prior  laches.  Where  such  laches  have  inter- 
vened in  respect  to  the  presentment  of  a  bill  of  exchange  to  the  acceptor 
for  payment,  and  the  giving  of  notice  of  non-payment,  as  would  operate 
to  discharge  the  drawer,  and  a  subsequent  promise  of  the  drawer  to  pay 
is  relied  upon,  unless  it  appears  that  the  new  promise  was  made  with  a 
full  knowledge  of  the  facts  out  of  which  the  discharge  of  the  drawer  hag 
arisen,  such  promise  is  no  waiver.    Ibid.  278. 

BILLS  OF  REVIEW.    See  CHANCERY,  9, 10, 11. 

BILLIARDS. 

BlLLIAJRD   SALOON. 

When  not  a  "  common  gaming  house."    See  CRIMINAL  LAW,  4. 
35 — 40th  III. 
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BOARD  OP  TRADE  OF  CHICAGO. 
Arbitration  and  awards.    See  ARBITRATION  AND  AWARDS,  2 

BONDS. 

Temporary  injunction. 

1.  Penalty  of  the  bond.  It  has  been  the  long  and  uniform  practice  In 
this  State,  and  should  be  strictly  observed,  for  the  penalty  of  the  bond 
taken  in  case  of  temporary  injunction  to  be  in  a  sum  sufficiently  large  to 
cover  all  loss  that  might  accrue.  And  where  the  judge  can  see  what 
damage  would  be  sustained  by  the  wrongful  issue  of  the  writ,  he  should 
fix  the  penalty  large  enough  to  cover  such  loss.  Drake  et  al.  v.  Phillips 
et  al.  388. 

2.  Effect  of  error  in  fixing  penalty.  But  where  the  writ  has  been 
properly  granted,  the  fact  that  the  penalty  in  the  bond  is  too  small  does 
not  injure  the  party  against  whom  the  writ  is  allowed,  and  the  decree 
will  not  be  reversed  for  that  reason.     Ibid.  388. 

Bond  for  costs.    See  COSTS,  1,  2,  3, 

Appeal  bonds   in  the   Supreme  Court.     See   PRACTICE  IN  THE 

SUPREME  COURT,  8  to  20. 
Appeal  bonds— from  justices.    See  APPEALS  FROM  JUSTICES,  1,  %. 

BOND  FOR  COSTS. 
When  necessary.    See  COSTS,  1,  2,  3. 

BRIEFS.    See  PRACTICE  IN  THE  SUPREME  COURT,  90  to  94. 

BURDEN  OF  PROOF.    See  EVIDENCE,  10, 11, 12, 13  and  39. 

CARRIERS. 
Delivery  of  goods  to  the  wrong  person. 

1.  Liability  of  the  carrier.  Where  two  lots  of  live  stock  shipped  by 
different  owners,  upon  a  railroad,  to  the  same  consignee,  were,  by  a 
mistake  of  the  clerk  in  the  office  of  the  station  agent,  at  the  place  of 
destination,  all  included  in  a  single  bill  of  charges  to  one  of  the  shippers, 
to  whom  both  lots  of  stock  were  delivered,  held,  that  the  owner  who 
therebv  lost  his  property,  could  recover  from  the  company  its  value.  The 
Gfotcago  and  North  Western  Railroad  Co.  v.  Ames  et  al.  249. 

Consignor  and  consignee. 

2.  Of  their  rights  respecting  goods  in  transitu,  and  the  duty  of  the 
carrier  in  obeying  tJieir  directions.  See  CONSIGNOR  —  CONSIGNEE, 
1,2  3  4. 

CASE. 
Trespass  or  case. 

Which  the  proper  remedy.  Trespass  will  not  lie  against  a  party  for 
digging  a  ditch  upon  his  own  land,  whereby  water  is  thrown  upon  the 
land  of  the  plaintiff ;  the  remedy  in  such  case  is  by  an  action  on  the  case. 
for  consequential  damages.     Winkler  v.  Meister  et  al.  349. 
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CERTIORARI. 
From   tub  Supreme  Court.     See   PRACTICE    IN    THE    SUPREME 
COURT,  46,  49,  50,  51,  52,  53,  55,  56,  57,  58,  66,  77, 78,  79. 

CHANCERY. 
Jurisdiction. 

1.  To  enjoin  the  collection  of  taxes.    See  INJUNCTION,  1, 2. 

2.  Remedy  at  law.  A  party  can  have  no  footing  in  a  court  of  equity 
when  he  has  an  adequate  remedy  at  law.      Winkler  v.  Winkler  ei  al.  179. 

Demurrer. 

3.  Want  of  jurisdiction,  ground  of  demurrer  to  the  bill.  When  it  is 
disclosed  on  the  face  of  the  bill  that  a  court  of  chancery  has  no  jurisdic 
tion  because  the  party  has  an  adequate  remedy  at  law,  the  bill  is  obnoxious 
to  a  demurrer  for  want  of  equity,  and  it  would  be  so  adjudged  on  error  or 
appeal.     Ibid.  179. 

Answers  in  chancery. 

4.  What  constitutes  an  admission  in  an  answer.  To  a  bill  in  chancery 
to  enjoin  the  collection  of  a  note  which  had  been  assigned  before  maturity 
upon  the  ground  that  it  contained  usury,  alleging  notice  thereof  to  the 
assignee,  the  payee  answered  that  the  assignee  "  was  a  bona  fide  holder 
and  owner  thereof,  and  had  no  notice  of  usury  or  any  other  defense  to 
said  note."  It  was  held,  that  the  answer  was  obnoxious  to  an  exception 
for  failing  to  answer  the  allegation  of  usury,  in  the  bill ;  but  no  exception 
was  taken,  and  it  might,  perhaps,  as  evidence,  be  regarded  as  an  admis- 
sion by  the  payee  that  the  note  did  contain  usury.  Woodworth  et  al.  v. 
Huntoon  et  al.  132. 

Op  sworn  answers. 

5.  When  the  oath  of  the  defendant  is  waived  —  effect  thereof.  The  filing 
a  sworn  answer  to  a  bill  in  chancery,  wherein  the  oath  of  the  defendant 
is  expressly  waived,  is  bad  practice,  and  will  not  avail  the  party,  to  exalt 
what  is  mere  pleading,  to  the  dignity  of  evidence.  Wallwork  v.  Derby 
et  al.  527. 

Dismissing  a  bill  in  chancery. 

6.  On  the  hearing,  without  proof.  Where  a  cause  in  chancery  is,  by  con- 
sent, submitted  for  a  hearing  upon  the  pleadings  merely  —  the  bill, 
answer  and  replication  —  without  proofs,  and  it  appears  on  the  face  of  the 
bill  that  there  is  no  equity  in  it,  and  no  sufficient  grounds  disclosed  in  it 
why  a  court  ot  equity  should  interfere,  the  bill  will  be  dismissed.  Wink- 
ler v.  Winkler  et  al.  179. 

Parties  in  chancery  as  witnesses. 

7.  Whether  a  decree  can  be  taken  against  a  party  who  has  testified  at  the 
instance  of  his  adversary.  Under  the  general  chancery  practice,  prior  to 
the  act  of  1861,  which  provides,  that,  upon  proper  affidavit,  either  party  to 
a  suit  may  call  the  other  to  testify,  there  were  cases  and  circumstances 
which  precluded  a  decree  being  taken  against  a  party  who  had  been 
called  by  his  adversary  to  testify  in  the  cause ;  and  there  were  other 
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CHANCERY.    Parties  in  chancery  as  witnesses.    Continued. 

in  wliicli  the  evidence  of  the  party  has  been  stricken  out  by  the  court, 
when  there  was  other  evidence,  and  a  decree  allowed  to  pass.  Woodworth 
et  al.  v.  Huntoon  et  al.  132. 

8.  But  since  the  act  of  1861,  the  fact  that  a  party  in  chancery  has  been 
called  upon  to  testify  by  his  adversary,  does  not  affect  the  right  to  take  a 
decree  against  the  party  testifying,  in  any  case  which  is  embraced  in  the 
provisions  of  that  act.     Ibid.  132. 

Bills  of  review. 

9.  Their  requisites.  In  a  bill  of  review,  the  former  bill  and  the  pro- 
ceedings under  it  must  be  stated ;  the  decree  and  the  point  in  which  the 
party  exhibiting  the  bill  of  review  conceives  himself  aggrieved  by  it,  and 
the  ground  of  law  upon  which  he  seeks  to  impeach  it ;  or  if  it  be  brought 
on  newly  discovered  evidence,  the  evidence  must  be  stated.  Gardner  et 
al.  v.  Emerson  et  al.  296. 

10.  In  this  case  the  bill  of  review  was  exhibited  for  error  apparent,  and 
a  mere  skeleton  of  the  original  bill  was  given.  The  name  or  style  of  the 
court  in  which  the  bill  was  filed  is  not  given,  nor  the  State  or  county, 
nor  in  what  court  or  where  the  decree  was  rendered.  There  is  a  reference 
in  the  bill  to  the  proceedings  of  the  court,  which  are  prayed  to  be  taken 
as  a  part  of  the  bill  of  review,  and  also  all  the  files  in  the  suit  are  prayed 
to  be  so  taken,  but  the  bill  does  not  state  in  what  court  those  proceedings 
are  to  be  found,  nor  are  they  made  exhibits.  The  bill  was  held  bad  on 
demurrer.  The  whole  record  should  have  been  incorporated  in  the  bill 
or  appended  to  it  as  an  exhibit.     Ibid.  296. 

11.  Wlien  a  bill  of  review  will  lie  upon  a  decree  entered  by  consent.  A 
decree  entered  by  consent  of  parties  cannot  be  set  aside  by  bill  of  review 
without  showing  fraud  or  mistake.    Flagler  v.  Grow,  Exr.,  et  al.  414. 

Abatement  of  nuisance. 

When  a  court  of  chancery  will   interpose  and  when  not.    See  NUIS- 
ANCE, 1  to  6. 
Recovery  of  usury  back. 

In  chancery.     See  USURY,  1. 
Decree  by  consent. 

What  constitutes  consent.     See  DECREE,  2 
Oral  evidence  in  chancery. 

Of  the  proper  mode  of  preserving  it.      See  EXCEPTIONS  AND  BILLS 
OF  EXCEPTIONS,  11. 
Bills  of  exceptions  in  chancery. 

Not  necessary.    See  same  title,  5  to  10 
Allegations  and  decree. 

Must  correspond.    See  ALLEGATIONS  AND  DECREE,  1. 

CHICAGO,  CITY  OF. 
Streets  and  sidewalks. 

1.   Under  whose  control.    See  HIGHWAYS,  4 


INDEX.  549 


CHICAGO,  CITY  OF.     Continued. 
Power  to  change  pavements. 

2.  The  power  to  remove  an  old  pavement,  and  put  in  its  place  a  new 
one  of  a  different  description,  is  fully  conferred  by  section  one  of  the  act 
of  1865,  Priv.  Laws,  275.     Ournee  v.  The  City  of  Chicago,  166. 

Deepening  and  widening  Chicago  river. 

3.  Power  of  the  city  in  respect  thereto.    See  SPECIAL  ASSESSMENTS* 

7,  8,  9. 

COLLECTOR'S  WARRANT. 
For  the  collection  of  an  assessment. 
Of  the  proper  signing  thereof.    See  same  title,  16. 

COLLEGES. 
Power  to  regulate  their  discipline. 

1.  A  rule  of  an  incorporated  college  which  forbids  its  sw<ients  joining 
any  secret  society  is  not  unreasonable  ;  it  neither  violates  good  morals  nor 
the  law  of  the  land,  and  is,  therefore,  clearly  within  the  power  of  its 
authorities  to  make  and  enforce.  The  People  ex  rel.  v.  Wheaton  College, 
186. 

2.  College  authorities  possess  a  discretionary  /ower  to  regulate  its  dis- 
cipline, and,  so  long  as  its  rules  violate  neither  divine  nor  human  law, 
this  court  cannot  interfere.     Ibid.  186. 

3.  A  statutory  right  to  do  certain  things  does  not  guarantee  the  right 
to  a  person  to  do  them  at  all  possible  times  and  under  all  possible  circu  in- 
stances ;  it  simply  means  that  the  law  does  not  forbid  these  things  to  be 
done,  and  such  right  may  be  surrendered.     Ibid.  186. 

4.  When,  under  such  a  rule,  a  person  becomes  a  member  of  the  college, 
he  is  precluded  from  joining  any  secret  society,  and  may  be  expelled  for 
its  violation.     Ibid.  186. 

"  COMMON  GAMING  HOUSE." 
What  constitutes.    See  CRIMINAL  LAW,  4. 

CONFLICT  OF  LAWS. 
Contract  op  insurance. 

At  what  place  made  and  by  what  law  governed.    See  INSURANCE,  1. 

CONSENT. 
Decree  by  consent. 

What  constitutes  consent.    See  DECREE,  2. 

CONSIDERATION. 
Subscription  for  public  purposes. 

Of  the  consideration  to  support  it.    See  SUBSCRIPTION,  3  to  8. 
Inadequacy  of  consideration. 
As  a  ground  for  setting  aside  a  conveyance.    See  FRAUD,  2. 
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CONSIGNOR  —  CONSIGNEE. 
Lien  by  consignee. 

1.  Upon  goods  in  transitu.  The  fact  that  a  consignee  of  goods  hag 
accepted  bills  drawn  upon  him  by  the  consignors,  upon  the  understand- 
ing that  the  goods  should  be  shipped  to  him  to  be  sold  to  meet  the  bills, 
does  not  give  to  the  consignee  a  lien  upon  the  goods  while  in  transitu, 
they  not  having  come  into  his  possession,  either  constructively,  by  bill  of 
lading,  or  by  actual  delivery.  Lewis  v.  Galena  and  Chicago  Union  Rail- 
road Go.  281. 

Stoppage  in  transitu. 

2.  Right  of  the  consignor  in  that  regard,  and  the  duty  and  liability  of  the 
carrier.  A  consignor  of  goods  which  have  been  shipped  to  a  designated 
consignee,  has  a  right  to  direct  a  change  in  their  destination  at  any  time 
while  the  goods  remain  in  the  possession  of  the  carrier,  and  the  carrier  is 
bound  to  obey  such  direction.     Ibid.  281. 

3.  And  where  the  consignor  sells  the  goods  while  in  transitu,  to  a  third 
person,  other  than  the  original  consignee,  and  directs  the  carrier,  while 
he  still  has  the  goods  in  his  possession,  to  deliver  them  to  such  purchaser, 
a  refusal  by  the  carrier  to  obey  such  direction  will  render  him  liable  to 
the  owner  for  any  loss  resulting  therefrom.     Ibid.  281. 

4  And  even  where  the  original  consignee  has  accepted  bills  drawn 
upon  him  by  the  consignor,  the  right  of  the  latter  to  stop  in  transitu  is 
not  taken  away.     Ibid.  281. 

CONSTITUTIONAL  LAW. 
Private  ways. 

1.  Of  the  power  to  establish  them.  The  ninety-third  section  of  the  act 
of  1861,  authorizing  the  establishment  of  a  private  way  over  the  land  of 
another,  against  his  will,  is  repugnant  to  the  eighth  section  of  article 
thirteen  of  the  Constitution  of  this  State.  Mr.  Justice  Lawrence  dis- 
senting.    Grear  v.  Grossly,  175. 

Equality  and  uniformity  op  taxation. 

2.  Principle  applied  to  special  assessments  for  building  sidewalks.  See 
SPECIAL  ASSESSMENTS,  10  to  14. 

CONTINUANCE. 
In  the  Supreme  Court. 

1.  Death  of  appellant.  Where  a  party  bringing  an  appeal  has  died, 
and  his  administrator  is  made  a  party,  the  administrator  is  entitled  to  a 
continuance  at  the  term  at  which  he  is  made  a  party.  Warren  v.  Bait  et 
al.  117. 

2.  On  account  of  a  voluminous  record.  Where  a  record  was  voluminous, 
the  court  refused  an  application  for  a  continuance  on  account  of  an  alleged 
want  of  time  to  prepare  the  cause  for  a  hearing  at  the  term,  but  extended 
the  time  for  filing  abstracts  to  a  later  day  in  the  term.  Peck,  Admr.,  v, 
Bligh  et  al.  112. 
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CONTINUANCE.    In  the  Supreme  Court.    Continued. 

3.  To  enable  a  party  to  obtain  an  amendment  of  the  record  in  the  court 
below.    See  PRACTICE  IN  THE  SUPREME  COURT,  71,  72,  74,  75,  76. 

4.  Whether  filing  a  record  sooner  than  required  by  law  entitles  the  appel- 
lant to  a  continuance.    See  same  title,  34. 

5.  Continuance  of  a  cause  for  want  of  printed  briefs.    See  same  title  93, 

CONTRACTS. 
By  what  law  governed 

1.  Contract  of  insurance,  where  made  and  by  what  law  governed.  See 
INSURANCE,  1. 

Of  the  power  to  contract. 

2.  Power  of  public  authorities  to  accept  a  contract  of  subscription  for 
public  purposes.    See  SUBSCRIPTION,  1,  2. 

Of  mental  capacity  to  make  a  contract. 

3.  To  establish  such  a  want  of  mental  capacity  to  make  a  contract  as 
will  require  it  to  be  canceled,  there  must  be  that  degree  of  mental  derange- 
ment, or  imbecility  of  mind,  that  will  induce  the  belief  that  the  party 
seeking  to  avoid  the  contract  on  that  ground  was  incapable  of  fully  com- 
prehending the  effect  and  consequences  of  his  acts,  or,  at  least,  that  he  is 
so  weak  as  to  be  almost  a  mere  instrument  in  the  hands  of  a  person 
seeking  to  obtain  an  advantage.    Baldwin  v.  Bunion  et  at.  188. 

4.  On  the  contrary,  if  a  person  is  capable  of  reasoning  correctly  on  the 
ordinary  affairs  of  life,  or  is  capable  of  contemplating  and  understanding 
the  consequences  which  usually  accompany  ordinary  acts,  he  will  be  held 
compos  mentis,  and  be  bound  by  his  acts.     Ibid.  188. 

Waiver  of  compliance. 

5.  By  acts  in  pais.  Any  party  has  a  right  to  waive  a  strict  compliance 
with  the  terms  of  a  contract,  and  proof  of  such  waiver  may  consist  of 
acts  in  pais.     Vroman  v.  Barrow,  171. 

6.  Acceptance  of  a  deed  with  covenants  embracing  the  terms  of  a  prior 
agreement — whether  it  discharges  such  agreement.  Where  a  party  has 
agreed  to  procure  a  conveyance  of  land  to  be  made  to  another,  and  the 
latter  accepts  a  deed  with  full  covenants,  having  notice  at  the  time  that 
there  is  a  mortgage  on  the  premises,  it  is  a  question  proper  for  the  deter- 
mination of  a  jury,  upon  all  the  circumstances,  whether  the  deed  was  not 
accepted  in  discharge  of  the  agreement,  with  the  intention  of  relying 
upon  the  covenants  therein  in  the  event  of  being  disturbed  by  the 
mortgage.    Ibid.  171. 

7.  Effect  of  suing  for  the  consideration  of  the  land.  Where  suck 
original  agreement  was  made  in  consideration  of  a  debt  owing  by  the- 
party  executing  it  to  the  party  to  whom  the  land  was  to  be  conveyed,  and 
the  latter  sues  for  the  debt  without  having  tendered  a  reconveyance  of 
the  land,  he  will  be  held,  by  an  acceptance  of  the  deed  and  retention  of  it, 
as  having  received  it  in  compliance  with  the  contract.     Ibid.  171. 
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CONTRACTS.    Continued. 
Of  an  offer  to  perform  a  contract. 

8.  When  not  necessary.    See  SALES,  1  to  4. 
Of  a  new  promise. 

9.  By  the  drawer  of  a  bill  of  exchange  to  an  indorsee,  after  such  laches 
has  intervened  as  released  the  former.    See  BILLS  OF  EXCHANGE,  3. 

Contracts  construed. 

10.  Construction  of  a  lease,  as  to  liability  of  lessee  for  improvements  made 
by  his  lessor.     See  LANDLORD  AND  TENANT,  1. 

11.  Covenant  for  title  construed,  whether  it  is  a  covenant  of  the  grantor 
or  of  his  heirs.     See  COVENANTS  FOR  TITLE,  1. 

Rescission  of  contracts. 

12.  By  one  party  —  the  other  may  acquiesce  —  estoppel  as  applied  to  the 
former.  A  party  sold  a  quantity  of  corn  in  cribs,  and  there  was  a  con- 
structive delivery  to  the  buyer,  and  after  he  had  taken  away  a  portion 
of  the  corn,  the  seller  gave  him  notice  that  he  could  have  no  more  of  it. 
It  was  held,  that  the  buyer  had  a  right  to  acquiesce  in  this  claim  of  the 
seller  to  control  the  corn,  and  doing  so,  he  might  well  refuse  to  pay  for 
such  portion  as  he  had  not  received.  It  was  similar  to  a  case  of  equitable 
estoppel.  And,  in  a  suit  by  the  seller  against  the  buyer  upon  a  note  given 
for  the  price  of  the  corn,  these  facts  were  sufficient  to  defeat  a  recovery. 
Jacquin  v.  Warren,  460. 

13.  On  the  ground  of  inadequacy  of  consideration.    See  FRAUD,  2. 

CONVERSION. 
What  constitutes.    See  TROVER,  1. 

CONVEYANCES. 
By  married  women. 

1.  In  another  State.  A  deed  executed  by  husband  and  wife,  in  another 
State,  for  the  land  of  the  wife,  after  the  10th  of  September,  1845,  and 
prior  to  the  22d  of  February,  1847,  would  not  pass  the  estate  of  the  wife 
in  the  land,  as  during  that  period  we  had  no  statute  which  authorized  a 
feme  covert,  residing  out  of  this  State,  to  convey  her  property.  JRiggins 
v.  Crosby,  260. 

2.  What  estate  would  pass.  The  only  estate  which  would  pass  by  such 
a  deed,  to  the  grantee,  would  be  the  estate  by  the  curtesy  held  in  the 
land  by  the  husband.     Ibid.  260. 

Construction  of  a  trustee's  deed 

3.  As  to  the  quantity  of  land  sold.  A  deed  of  trust  was  given,  convey- 
ing two  separate  though  adjoining  tracts  of  land,  with  power  in  the 
trustee  to  sell  the  premises  entire,  without  division,  or  in  parcels,  as  he 
might  think  best.  The  trustee  advertised  the  land,  as  described  in  the 
deed,  to  be  sold.  The  deed  from  the  trustee  to  the  purchaser  at  this  sale 
recited,  that  the  grantee  "  bid,  for  the  tract  first  hereinafter  named,"  a 
certain  sum ;  then  the  deed  purported  to  convey  both  the  tracts,  describing 
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CONVEYANCES.    Construction  op  a  trustee's  deed.    Continued. 

tkeru,  as  in  the  deed  of  trust,  by  their  government  numbers,  and  as  con- 
taining, together,  a  certain  number  of  acres.  Held,  that  the  recital  in 
the  trustee's  deed  showed  that  only  one  of  the  two  tracts  of  land  was 
sold.     Wallwork  v.  Derby  et  al.  527. 

Of  the  use  op  printed  blanks. 

4.  Where  parties  make  use  of  a  printed  blank  deed,  filling  the  blanks 
in  writing,  the  printed  part  is  as  much  a  part  of  the  deed  as  the  written 
portion,  and  a  party  is  as  strongly  bound  by  the  printed  as  by  the  written 
parts.    Ibid.  527. 

COPIES. 
Copy  op  a  corporate  seal. 

Cannot  be  a  fac  simile.    See  SEALS,  2. 
Filing  copy  op  instrument  sued  on. 

With  the    declaration  —  what   constitutes  a  copy  of  a  guaranty.      See 
PRACTICE,  1. 

Recording  a  copy  op  a  deed.    See  RECORDING  ACT,  2,  3 

COSTS. 
Bond  for  costs 

1.  When  necessary  —  where  the  plaintiff  sues  in  a  fiduciary  capacity. 
The  statute  which  makes  it  the  d  ity  of  the  court  to  require  any  plaintiff 
who  is  unable  to  pay  the  costs  of  suit  to  give  security  for  their  payment, 
applies  as  well  where  the  plaintiff  sues  in  a  fiduciary  capacity,  as  where 
he  sues  in  his  own  right.    Phelps,  Admr.,  v.  Funkhouser,  27. 

2.  So  where  a  writ  of  error  was  sued  out  by  an  administrator,  and  it 
appeared  that  the  estate  of  the  intestate  was  utterly  insolvent,  a  rule  was 
entered  requiring  the  plaintiff  to  show  cause  why  he  should  not  give 
security  for  costs.     Ibid.  27. 

3.  Insolvency  of  plaintiff  in  error.  Where  it  appears  the  plaintiff  in 
error  has  no  property  out  of  which  the  costs  of  the  suit  can  be  collected, 
he  will  be  ruled  to  give  security  therefor.     Parr  v.  Van  Home,  122. 

4.  Waiver  by  delay.  Where  a  defendant  in  error  has  filed  a  plea  of 
release  of  errors  and  an  issue  is  made  up  thereon  and  a  verdict  upon  the 
issue  is  certified  back  to  the  Supreme  Court,  and  action  taken  thereon,  it 
is  too  late  to  object  that  the  plaintiff  in  error  was  a  non-resident  and  had 
failed  to  file  a  bond  for  costs  prior  to  the  suing  out  of  the  writ  of  error. 
Buckman  v.  Allwood  et  al.  128. 

Liability  op  town  collector. 

5.  Though  a  tax  was  illegally  levied,  yet  the  collector,  who  was  simply 
the  ministerial  officer  of  the  town,  to  whom  a  warrant  was  directed,  regu- 
lar on  its  face,  and  which  he  was  to  collect  or  not  at  his  peril,  was  not 
liable  for  the  costs  of  an  injunction  restraining  the  collection  of  the  tax  ; 
it  seems  it  would  be  otherwise  if  he  had  actually  axtempted  to  collect  the 
tax     Drake  et  al.  v.  Phillips  et  al.  389. 
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COSTS.    Continued. 
Costs  in  the  Supreme  Court 

6.  Where  the  defendant  files  the  abstracts  on  the  failure  of  the  plaintiff 
to  do  so.  Where  the  party  bringing  a  cause  to  the  Supreme  Court  fails  to 
file  an  abstract  of  the  record  within  the  time  required  by  the  standing  or 
a  special  rule,  then  the  other  party  may  do  so,  if  he  desires  a  hearing,  and 
have  the  costs  taxed.     Bostwick  v.  Williams,  114. 

7.  Where  an  additional  abstract  is  filed  by  defendant.  Where  the 
defendant  in  error  deems  the  abstract  filed  by  the  plaintiff  insufficient, 
and  files  an  additional  abstract,  the  court  will,  upon  examining  the  case, 
determine  upon  the  necessity  of  the  additional  abstract,  and  award  the 
costs  accordingly.     Phelps,  Admr.,  v.  Funkhouser,  27. 

8.  On  dismissal  of  a  writ  of  error  by  a  portion  of  several  plaintiffs,  as  to 
themselves,  the  dismissal  will  be  at  their  own  costs.  Thorp  et  al.  v. 
Thorp,  Admr.  113. 

9.  On  a  continuance  to  amend  the  record.  Where  a  continuance  is 
granted  in  this  court  to  enable  the  appellee  to  obtain  an  amendment  of 
the  record  in  the  court  below,  he  will  be  required  to  pay  the  costs  of  the 
term.    Shipley  et  al.  v.  Spencer,  106. 

10.  Where  error  is  removed  by  amendment.  Where  the  plaintiff  below 
obtained  a  judgment,  which  was  incorrectly  entered,  and  the  defendant 
appealed  therefrom,  if  the  appellee  obtains  a  continuance  in  this  court  for 
the  purpose  of  having  his  judgment  corrected  in  the  court  below,  and  pro- 
cures such  an  amendment  as  removes  the  error  complained  of,  he  must 
pay  the  entire  costs  of  the  proceedings  in  this  court.     Ibid.  106. 

11.  If  it  appears  uw.  the  return  to  a  writ  of  certiorari,  that  the  appli- 
cation was  frivolous,  the  party  will  not  be  allowed  any  costs  therefor. 
Reed  v.  Curry,  73. 

Effect  of  a  supersedeas. 

12.  In  restraining  the  collection  of  costs.  See  PRACTICE  IN  THE 
SUPREME  COURT,  38. 

IX)UNTY  COURTS. 
Writ  of  error  to  a  County  Court. 
When  it  will  not  lie.     See  same  title,  21. 

COVENANTS  FOR  TITLE. 
Construction  thereof. 

1.  Whether  a  covenant  of  the  grantor  or  of  his  heirs.  A  deed  of  convey- 
ance contained  this  covenant :  that  the  grantors  "  for  them ,  heirs, 

executors  and  administrators,  do  covenant,  grant,  bargain  and  agree,  to 
and  with  the  party  of  the  second  part,  his  heirs  and  assigns,  that,  at  the 
time,"  etc.,  they  were  well  seized  and  had  good  right  to  convey.  It  was 
held,  the  word  "  them  "  should  be  read  "  themselves."  It  was  the  cove- 
nant of  the  grantors,  and  not  of  their  heirs,  etc.    Baker  v.  Hunt,  264 
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COVENANTS  FOR  TITLE.     Continued. 
Covenant  to  bind  heirs. 

2.  Its  requisites.  The  words  "  heirs,  executors  and  administral  ors  "  of 
the  grantor,  in  such  a  covenant,  are,  under  our  statute,  surplusage,  and  it 
is  unnecessary  to  insert  them  in  order  to  bind  them,  on  the  principle  recog- 
nized by  our  statute,  that  the  heir  is  bound  for  all  demands  against  his 
ancestor  to  the  extent  of  the  real  estate  which  he  may  inherit,  whether 
they  are  manifested  by  covenants  against  the  ancestor  or  otherwise. 
Baker  v.  Hunt,  264. 

Covenant  op  seizin. 

3.  And  of  good  right  to  convey.  Covenants  of  seizin  and  of  good  right 
to  convey,  made  by  a  grantor  in  a  deed,  are  covenants  in  presenti,  and  if 
the  covenantor  had  no  title,  they  are  broken  so  soon  as  made.    Ibid.  264. 

CREDITORS. 
Judgment  creditors  and  the  recording  act. 
Judgment  creditors  and  purchasers  equally  protected.    See  RECORDING 
ACT,  6. 
Redemption  by  judgment  creditor. 

From  execution  sale  of  land.    See  REDEMPTION,  1,  2,  3. 

CRIMINAL  LAW. 
Indictment. 

1.  For  selling  lottery  tickets  —  its  requisites.  Where  a  party  is  charged 
with  selling  lottery  tickets,  the  offense  consisting  in  the  sale  of  envelopes 
containing  a  card  or  ticket  purporting  to  represent  articles  of  various 
values,  it  is  not  necessary  that  the  indictment  should  particularly  describe 
the  card  or  ticket  contained  in  the  envelope.  It  is  sufficient  to  describe 
it  in  the  language  of  the  act  as  a  lottery  ticket.    Dunn  v.  The  People,  466. 

2.  What  defects  are  cured  by  verdict.  The  want  of  a  venue  in  the  body 
of  an  indictment  cannot  be  taken  advantage  of  after  verdict,  but  only  by 
motion  to  quash  the  indictment.    Nichols  v.  The  People,  395. 

3.  Indors  ment  of  prosecutor's  name  on  indictment  —  of  its  omission. 
The  objection  that  the  name  of  the  prosecutor  was  not  indorsed  on  an 
indictment,  comes  too  late  on  error ;  it  should  be  made  before  trial  by  a 
motion  to  quash.     Vezain  v.  The  People,  397. 

"Common  gaming-house" — billiards. 

4.  What  constitutes.  The  keeping  of  a  billiard  saloon,  where  persona 
assemble  to  play  the  game  of  billiards  for  amusement,  even  though  they 
bet  u  pon  the  game  so  far  as  to  determine  which  of  the  contesting  parties 
shall  pay  for  the  use  of  the  tables,  does  not  render  the  place  a  "  common 
gaimng  house"  within  the  meaning  of  the  one  hundred  and  twenty- 
ninth  section  of  the  Criminal  Code.    Harbaugh  v.  The  People,  294. 

Larceny. 

5.  Larceny  of  horses,  etc.,  when  committed  prior  to  act  of  1865,  under 
what  law  punished — repeal  of  statutes.    The  act  of  February  15,  1865, 
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CRIMINAL  LAW.    Larceny.     Continued. 

amendatory  of  the  sixty-second  section  of  the  chapter  in  the  Revised 
Statutes,  entitled  "  Criminal  Jurisprudence,"  and  increasing  the  punish- 
ment of  persons  convicted  "  of  the  larceny  of  any  horse,  mare,  colt,  mule 
or  ass,"  did  not  operate  to  repeal  the  law  thus  amended.  Nusick  v.  The 
People,  269. 

6.  So  that  where  a  person  was  indicted  for  the  larceny  of  a  horse  before 
the  passage  of  the  act  of  1865,  it  was  held,  that  he  could  be  legally  tried 
and  convicted  after  the  passage  of  that  act,  and  would  be  punished  under 
the  law  as  it  stood  before  it  was  amended.     Ibid.  269. 

7.  Construction  of  act  of  1865.  The  amendatory  act  of  1865  does  not 
operate  upon  offenses  committed  prior  to  its  passage.     Ibid.  269. 

Lottery. 

8.  What  constitutes,  within  the  meaning  of  the  Criminal  Code.  A  lottery 
is  a  scheme  for  the  distribution  of  prizes  by  chance.  Dunn  v.  The 
People,  465. 

9.  In  this  case,  a  party  was  indicted  under  the  act  of  1847,  making  the 
vending  of  lottery  tickets  a  penal  offense.  It  appeared  the  defendant  was 
conducting  what  he  termed  a  "  gift  sale  "  establishment.  He  kept  upon 
his  desk,  at  his  place  of  business,  a  box  filled  with  envelopes,  purporting 
to  contain  some  valuable  recipes  and  popular  songs,  and  also  a  card  des- 
criptive of  some  one  of  an  immense  stock  of  various  articles  of  different 
values,  worth  one  million  five  hundred  thousand  dollars,  all  to  be  sold  for 
one  dollar  each,  without  regard  to  value,  and  not  to  be  paid  for  until  the 
purchaser  of  the  envelope  knew  what  he  was  to  receive.  The  price  of  an 
envelope  was  twenty-five  cents.  The  sale  of  one  of  these  envelopes  was 
held  to  be  the  sale  of  a  lottery  ticket.  It  was  "  a  scheme  for  the  distri- 
bution of  prizes  by  chance."  The  element  of  chance  did  not  lie  in  what 
the  holder  of  the  envelope  might  knowingly  do  with  his  card  and  dollar 
after  he  had  purchased  his  envelope,  but  in  the  purchase  of  the  envelope 
itself,  which,  as  was  represented  by  the  seller,  might  contain  a  card  or 
ticket  that  would  give  him  the  right  to  buy  for  one  dollar  an  article  worth 
hundreds  of  dollars,  or  one  of  little  or  no  value.     Ibid.  465. 

10.  Nor  would  the  character  of  the  transaction  be  changed  by  assuming 
that  the  ticket  in  every  envelope  really  represents  some  article  of  mer- 
chandise intrinsically  worth  the  dollar  which  the  holder  will  be  obliged 
to  pay.  If  every  ticket  in  an  ordinary  lottery  represented  a  prize  of  some 
value,  yet,  if  these  prizes  were  of  unequal  values,  the  scheme  of  distribu- 
tion would  still  remain  a  lottery.     Ibid.  465. 

Insanity  as  a  defense. 

And  of  the  burden  of  proof  as  to  sanity,  the  rule  in  the  Ropps  case  explained 
See  EVIDENCE,  39. 

Reasonable  doubt. 

Of  the  sanity  of  the  accused,  acquits.    See  EVIDENCE,  39. 

Nuisance. 

When  an  indictment  will  lie  therefor.     See  NUISANCE,  4 
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CRIMINAL  LAW.     Continued. 
Malice  —  instructions. 
Of  the  sufficiency  of  an  instruction  in  a  criminal  case,  as  embodying  the 
idea  of  malice.    See  INSTRUCTIONS,  4. 
Aiding  and  abetting  —  instructions. 
As  to  the  proper  mode  of  expressing  in  an  instruction  tha  requisite  partici- 
pation of  a  party  in  the  commission  of  an  alleged  crime.    Same 
title,  5,  6. 

Challenging  grand  jurors.    See  JURY,  1  to  4. 
Swearing  the  jury. 

Wlien  done  before  plea  entered,  effect  thereof,  and  when  the  objection  must 
be  taken.     See  JURY,  9,  10. 

DAMAGES. 
On  dissolution  of  injunction. 

1.  Suggestions  in  writing  essential  on  assessment  of  damages.  See  IN- 
JUNCTION, 5,  6,  7. 

On  dismissing  an  appeal. 

2.  In  what  character  of  case  allowable.  See  PRACTICE  IN  THE 
SUPREME  COURT,  6. 

For  repair  of  streets. 

3.  Damages  do  not  arise  to  adjacent  owners.  See  SPECIAL  ASSESS- 
MENTS, 19. 

Evidence  in  mitigation  of  damages. 

4.  In  action  of  trespass.  On  the  trial  of  an  action  of  trespass  for  remov- 
ing a  fence,  it  is  error  to  reject  evidence  that  the  defendants,  in  removing 
the  fence  from  what  was  supposed  to  be  a  public  highway,  acted  under  a 
resolution  adopted  at  a  town-meeting.  Such  evidence  is  not  admissible 
as  a  bar  to  the  action,  nor  in  mitigation  of  the  actual  damages  sustained, 
but  as  tending  to  repel  malice  and  thus  to  mitigate  punitive  damages. 
Gray  et  at.  v.  Waterman,  523. 

Measure  of  damages.    See  MEASURE  OF  DAMAGES. 

DECREE. 
Absence  of  the  original  process. 

1.  Proof  of  service  by  recital  in  the  decree  or  judgment — the  rule  in  col- 
lateral proceedings.    See  PROCESS,  1  to  4. 

Decree  by  consent. 

2.  What  constitutes  consent.  A  bill  for  partition  of  real  estate  among 
the  parties  in  interest  set  forth  that  the  several  owners  had  agreed  upon  a 
partition,  which  was  set  forth  in  the  bill,  and  which  gave  to  one  of  the 
parties  defendant  a  less  estate  than  he  was  entitled  to.  The  bill  prayed 
that  this  partition,  as  agreed  upon  between  the  parties,  might  be  decreed 
by  the  court.  The  defendant  whose  estate  was  thus  to  be  diminished  filed 
an  answer  admitting  the  allegations  of  the  bill,  and  "desiring  the  prayer 
of  the  bill  to  be  granted  by  the  court."    The  decree  appointing  the  com- 
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DECREE.    Decree  by  consent.    Continued. 

niissioners  to  make  the  partition  recited  that  this  defendant,  by  his 
answer,  admitted  the  facts  and  charges  in  the  bill,  and  that  he  assented 
10  and  desired  the  prayer  of  the  bill  should  be  granted  by  the  court ;  and 
the  final  decree  of  approval  and  investiture  recited  the  filing  of  the  report, 
and  "  no  objections  being  made  thereto,  but  the  same  being  satisfactory 
to  the  solicitors  of  the  parties  above  named,  ordered,"  etc.  It  was  held 
that  these  proceedings  showed  a  consent  by  the  defendant,  not  only  that 
a  partition  might  be  made,  but  that  it  might  be  made  in  the  specific  mode 
set  forth  and  prayed  for  in  the  bill.  Flagler  v.  Crow,  Exr.,  et  al.  415. 
Allegations  and  decree. 

Must  correspond.    See  ALLEGATIONS  AND  DECREE,  1. 

DEEDS.     See  CONVEYANCES. 

DEFAULT. 

HOW  A  PARTY  MAY  BE  PUT  IN  DEFAULT. 

The  mere  expiration  of  a  rule  does  not  put  a  party  in  default.    See  PRAC- 
TICE IN  THE  SUPREME  COURT,  143, 144. 
Refusal  to  set  aside. 

Cannot  be  assigned  for  error.    Mitchell  v.  City  of  Chicago,  174 

DELIVERY. 
Delivery  of  property  sold. 
Delivery  of  ponderous  articles  where  no  place  of  delivery  is  specified.    See 
SALES,  5. 

DEMURRER. 
To  A  plea  of  release  of  errors. 

The  only  proper  mode  of  questioning  sufficiency  of  the  plea.    See  PRAC- 
TICE IN  THE  SUPREME  COURT,  133. 

Demurrer  in  chancery. 
For  want  of  jurisdiction.    See  CHANCERY,  3. 

DESCRIPTION. 
Description  of  parties.    See  PARTIES,  6. 
Description  of  premises. 

In  tax  receipt  —  when  sufficient.    See  TAXES  AND  TAX  TITLES,  17. 
Mis-description  of  premises. 
In  an  assessment  —  will  not  vitiate  as  to  property  correctly  described.    Set 
SPECIAL  ASSESSMENTS,  15. 

DISCRETIONARY. 
What  matters  are  discretionary. 

1.  Allowing  further  proof  by  a  party  after  he  has  rested  his  case.    See 
PRACTICE,  5. 

2.  Amendment  of  the  complaint  in  forcible  entry  and  detainer,  is  in  the 
discretion  of  the  Circuit  Court.     Spurck  v.  Forsyth,  438. 
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DOMICILE. 
As  distinguished  from  a  residence.     See  TAXES,  etc.,  4,  6. 

EJECTMENT. 
Questioning  a  tax  deed. 

When  to  object  that  a  party  questioning  a  tax  deed  has  shown,  no  title.    See 
PRACTICE,  3. 
New  trial  under  the  statute. 
Effect  thereof  upon  a  writ  of  error  pending  in  the  Supreme  Court.    See 
NEW  TRIALS,  10. 

EQUITABLE  ASSIGNMENT. 
Op  a  debt  —  what  constitutes.    See  ASSIGNMENT,  7. 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SUPREME 

COURT,  125,  126. 
Rejecting  competent  evidence. 

Not  necessarily  error.    See  same  title,  103. 
What  may  and  what  may  not  be  assigned  for  error.    Same  title,  101, 102. 

ESTOPPEL. 

When  a  party  is  estopped  from  denying  the  execution  of  an  instrument,  by 
acting  under  it.    See  EVIDENCE,  25. 

EVIDENCE. 
Parol  evidence. 

1.  Of  matters  which  are  of  record.  In  a  suit  where  it  was  sought  to 
prove  notice  to  a  judgment  creditor  of  a  prior  sale  of  land  held  under  an 
unrecorded  deed,  it  was  held,  that  the  facts  of  the  number  of  terms  of  a 
Circuit  Court  in  a  certain  year,  what  judge  presided,  and  whether  juries 
were  in  attendance,  though  they  are  facts  which  might  appear  from  the 
record,  are  in  the  nature  of  matters  in  pais,  and  susceptible  of  proof  by 
parol  evidence.    Massey  v.  Westcott  et  al.  160. 

2.  On  the  trial  of  a  convict  charged  with  the  murder  of  a  prison  officer. 
See  this  title,  36,  37. 

On  an  issue  on  a  plea  op  release  op  errors. 

3.  Of  parol  and  record  evidence  on  such  an  issue.  See  PRACTICE  IN 
THE  SUPREME  COURT,  128, 129,  130. 

Admissions. 

4.  Of  their  relative  value  as  evidence.  The  proof  of  the  admissions  of  a 
party  is  a  less  satisfactory  character  of  evidence  than  that  of  witnesses 
who  testify  from  a  personal  knowledge  of  the  facts  in  controversy. 
O'Reily  v.  Fitzgerald,  310. 

Of  the  weight  op  evidence. 

5.  How  ascertained.  The  weight  of  evidence  does  not  depend  upon, 
nor  is  it  made  up  of,  numbers  of  witnesses,  but  of  the  matter  sworn  to, 
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EVIDENCE.    Of  the  weight  op  evidence.     Continued. 

and  the  position  of  the  witnesses,  and  their  attention  and  capacity  to  hear 
or  see,  as  the  case  may  be,  are  elements  to  be  taken  into  consideration  in 
weighing  testimony.      Chicago  and  Bock  Island  Railroad  Company  v. 
McK»an,  220. 
Acts  and  declarations. 

6.  When  admissible  as  a  part  of  the  res  gesto?.  In  the  action  of  forcible 
entry  and  detainer  the  question  is  one  of  .possession,  and  the  intention 
with  which  the  claimant,  under  whom  the  defendant  holds,  entered  into 
possession  after  its  abandonment  by  the  plaintiff,  is  a  proper  subject  of 
inquiry ;  and  such  intention  may  be  shown  by  his  own  acts  and  declara- 
tions made  at  the  time  of  taking  possession,  as  a  part  of  the  res  gestce 
Rowley  v.  Hughes,  316. 

Acts  and  declakations  of  a  grantor. 

7.  When  inadmissible  against  the  grantee.  The  acts  and  declarations 
of  a  grantor  after  conveyance,  with  reference  to  fixing  the  boundary  lines 
of  the  conveyed  premises,  are  inadmissible  in  evidence  as  against  his 
grantee.    Dunaway  v.  School  Directors,  247. 

Locating  a  public  road. 

8.  Copy  of  minutes  of  a  resurvey  of  road.  A  copy  of  the  field  notes 
of  a  resurvey  of  a  public  highway  made  by  a  county  surveyor,  but  not 
under  competent  authority,  and  filed  with  a  town-clerk,  the  copy  of  which 
is  made  and  certified  by  him,  is  not  evidence  to  establish  the  location  of 
a  public  road.  Nor  are  such  notes  of  a  survey  made  by  the  same  person 
after  he  has  ceased  to  be  the  county  surveyor.  Gray  et  al.  v.  Waterman, 
522. 

Identifying  a  road. 

9.  From  the  description  in  the  order.  In  a  proceeding  for  a  mandamus 
to  compel  the  opening  of  a  certain  highway,  this  court,  at  the  hearing  on 
appeal,  being  in  doubt  whether  the  road  was  described  with  sufficient 
certainty  in  the  order  laying  it  out,  to  make  its  location  feasible,  directed, 
among  other  things,  the  court  below  to  "  call  surveyors  and  receive 
proot  on  this  point  of  location."  On  the  new  trial  witnesses  were,  per- 
mitted to  testify  from  the  description  in  the  alternative  mandamus,  and 
from  a  plat  annexed  thereto,  instead  of  confining  them  to  the  description 
in  the  order  laying  out  the  road.  Held,  that  the  witnesses  should  have 
been  permitted  to  speak  only  as  to  the  description  contained  in  the  order. 
If  that  was  void  for  uncertainty,  no  mandamus  could  issue.  ComWs  of 
Highways  v.  The  People  ex  rel.,  etc.  453. 

Burden  of  proof. 

10.  In  action  on  a  covenant  of  seizin.  The  burden  of  proof  lies  upon 
the  defendant  to  show  title  in  himself,  in  an  action  brought  for  a  breach 
of  the  covenant  of  seizin.    Baker  v.  Hunt,  264. 

11.  To  render  a  new  promise  binding  on  the  drawer  of  a  bill  of  exchange. 
Where  the  holder  of  a  bill  of  exchange,  who  has  been  guilty  of  such 
laches  as  discharged  the  drawer,  seeks  to  hold  the  latter  liable  upon  a 
new  promise  to  pay,  the  burden  of  proving  that  the  new  promise  was 
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made  by  the  drawer  with  a  knowledge  of  the  facts  out  of  which  his 
discharge  arose,  is  upon  the  party  seeking  to  hold  him  liable  thereon. 
Walker  v.  Rogers,  279. 

12.  In  suit  by  assignee  against  the  maker  of  a  note.  Where  the  maker 
of  a  note,  which  is  assigned  before  maturity,  alleges  notice  to  the  assignee 
that  the  note  was  usurious,  it  devolves  upon  him  to  prove  the  fact  of 
notice.     Woodworth  et  al.  v.  Huntoon  et  al.  131. 

13.  Impeaching  a  judgment  for  fraud.  Where  a  party  seeks  to  impeach 
A  judgment  and  enjoin  its  collection,  on  the  ground  of  fraud,  the  burden 
of  proof  rests  upon  him  to  establish  it.     Stout  v.  Oliver,  245. 

14.  Burden  of  proof  as  to  sanity  of  the  accused,  in  criminal  ernes.  See 
this  title,  39. 

Where  there  is  a  specific  mode  of  payment. 

15.  Evidence  to  authorize  a  recovery  of  a  debt  when  the  contract  provides 
a  specific  means  of  payment.  Where  an  action  is  brought  upon  the 
original  consideration  for  which  a  note  was  given,  and  it  appears  that  the 
note  provided  as  a  means  of  payment,  that  the  plaintiff  was  to  retain  the 
amount  out  of  the  proceeds  of  the  sales  of  certain  property  to  be  made 
by  him,  he  cannot  recover  until  he  proves  that  the  funds  are  not  in  his 
nands,  or  that  there  has  been  a  breach  of  that  provision  of  the  note. 
Israel  v.  Redding,  362. 

Proof  of  subsequent  trespass. 

16.  Committed  by  a  part  only  of  those  sued.  Where  several  are  sued  for 
a  trespass,  it  is  error  to  admit  evidence  of  a  subsequent  trespass  committed 
by  a  part  of  the  defendants,  but  in  which  the  others  did  not  participate, 
as  it  would  be  wrong  to  render  those  not  engaged  in  the  latter  trespass, 
liable  for  the  damages  occasioned  thereby.     Gray  et  al.  v.  Waterman,  522. 

Attacking  judicial  proceedings  collaterally. 

17.  Where  a  court  has  jurisdiction  its  action  cannot  be  attacked  col- 
laterally.   Elston  et  al.  v.   City  of  Chicago,  514. 

18.  Where  a  defendant  in  ejectment  claims  title  under  a  judgment  and 
execution,  and  the  court  did  not  have  jurisdiction  to  render  such  judg- 
ment, then  all  the  proceedings  were  coram  non  judice  and  void,  and  can 
be  attacked,  collaterally,  in  the  action  of  ejectment.    Miller  v.  Handy,  448. 

Delivery  of  goods  to  servants  of  buyer. 

19.  Whether  written  orders  necessary.  Where  a  party  sells  goods  to 
another,  with  the  understanding  that  the  buyer  is  to  send  for  them  as  he 
wants  them,  and  the  seller  is  to  let  the  buyer's  men  have  them,  it  is  not 
necessary  that  the  goods  delivered  to  the  buyer's  men  should  be  delivered 
upon  written  orders,  to  render  the  buyer  liable.    Schneider  v.  Seely,  257. 

20.  If  he  verbally  authorized  them,  or  if  after  the  goods  were  procured 
he  sanctioned  it,  or  if  he  had  given  the  seller  a  general  authority  to  let 
his  men  have  goods,  it  was  sufficient.     Ibid.  257. 

21.  So  in  a  suit  between  the  parties,  involving  the  question  as  to  the 
quantity  of  goods  delivered,  it  was  held  competent  for  the  seller  to  prove 

36 — 40th  III. 
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EVIDENCE.    Testimony  of  experts.    Continued. 

a  building,  merely  because  they  are  insurance  agents,  unless  it  appears, 
that,  in  the  course  of  their  business,  they  have  acquired  special  knowledge 
upon  that  subject.     Schmidt  et  al.  v.  Peoria  Marine  and  Fire  Ins.  Co.,  296. 

Sworn  answers  in  chancery. 

Degree  of  evidence  required  to  overcome  them.     See  CHANCERY,  12. 

Weight  op  evidence. 

Jury  are  the  judges.     See  JURY,  2,  3. 
Degree  op  evidence  required. 

To  reform  an  instrument  for  an  alleged  mistake.     See  MISTAKE,  1 

Evidence  under  certain  issues. 

Of  the  admissibility  of  evidence  under  certain  issues  and  in  certain  cases.    See 
PLEADING  AND  EVIDENCE,  8  to  16. 
Evidence  under  the   general    issue.     See  PLEADING   AND   EVI- 
DENCE, 8  to  6. 
Under  an  insurance  policy. 

Containing  an  express  provision  against  an  increase  of  risk  subsequent  to  the  issu- 
ing of  the  policy  —  what  evidence  is  admissible.     See  INSURANCE,  4. 

Objections  to  evidence. 

When  the  specific  objection  must  be  made.     See  PRACTICE,  11  to  14. 
Replication  in  chancery. 

Admissibility  of  evidence  when  there  is  no  replication  to  an  answer  in  chancery. 
See  CHANCERY,  13. 
Evidence  op  good  character. 

In  an  action  for  slander  —  when  admissible.     See  SLANDER,  2. 
Evidence  in  ejectment.    See  EJECTMENT,  5,  6,  7. 
Evidence  to  avoid  vindictive  damages.     See  MEASURE  OF  DAM- 
AGES, 8,  13,  16. 
Authentication  of  copy  of  record. 

What  is  sufficient.     See  AUTHENTICATION,  1. 
Return  of  summons  "  not  found." 

Proof  thereof  by  recital  in  decree.     See  PROCESS,  7. 
Proof  of  service  of  process.    See  PROCESS,  4. 

EXECUTION. 
Upon  what  judgment  it  may  issue. 

On  a  judgment  for  damages  in  an  action  of  replevin.     An  execution  can  ittue 
on  an  assessment  of  damages  upon  the  dismissal  of  an  action  of 
replevin.     Shepard  v.  Butterfield  et  al,  77. 
Lien  on  personal  property.    See  LIEN,  8  to  12. 

EXECUTION  SALES.  See  SALES,  8,  9. 


EXPERTS. 


Insurance  agents. 

Of  their  testimony  as  experts.     See  EVIDENCE,  30. 
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FALSE  IMPRISONMENT. 
What  constitutes. 

Wnat  acts  will  subject  a  party  to  an  action  therefor.  Where  a  party 
makes  an  affidavit  for  the  purpose  of  procuring  legal  process  for  the  arrest 
of  another,  he  will  not  be  liable,  in  case  of  an  improper  use  of  the  affida- 
vit by  an  officer,  who  illegally  arrested  and  imprisoned  the  party  there- 
under, without  the  knowledge  and  contrary  to  the  intention  of  the  person 
making  the  affidavit.     Roth  v.  Smith,  314. 

FEES. 
State's  attorney  —  conviction  fees. 

Whether  allowable  upon  more  than  one  of  several  counts  in  the  same  indict- 
ment.  Where  a  party  is  convicted  under  several  counts  in  the  same  indict- 
ment, the  State's  attorney  is  entitled  to  a  conviction  fee  upon  each  count 
under  which  there  is  a  conviction.     Borschenious  v.  The  People,  236. 

FENCING  RAILROADS.     See  RAILROADS,  1,  2. 

FORCIBLE  ENTRY. 
When  made  by  the  owner  of  land. 

Right  of  the  owner  in  fee  of  land,  who  is  entitled  to  possession,  to  enter  by  force. 
See  TRESPASS,  2  to  8. 

FORECLOSURE. 

By  scire  facias.    See  MORTGAGES.  18  to  22. 

FORMER  DECISIONS. 

Abrams  v.  Camp,  3  Scam.  290,  in  regard  to  the  jurisdiction  in  chancery  to  set 
aside  judgments  rendered  on  gambling  contracts,  overruled  in  Mallett  v. 
Butcher  et  al.,  382.     See  CHANCERY,  6,  7. 

Crook  v.  Taylor,  12  111.  355,  and  Eurd  v.  Brown,  25  I1L  616,  are  in  conflict 
as  regards  the  competency  of  one  partner  to  testify  against  his  co- 
partner, but  the  rule  laid  down  in  the  latter  case  is  regarded  the 
better  rule,  and  is  in  harmony  with  Bell  v.  Thompson,  34  HI.  529. 
Brown  v.  Eurd,  121.     See  WITNESS,  5. 

Vincent  v.  The  People,  25  111.  500,  in  respect  to  the  remedy  where  there  is  a 
misnomer  of  the  principal  cognizor  in  a  recognizance,  qualified  in  O'Brien 
et  al  v.  The  People,  456.     See  PLEADING  AND  EVIDENCE,  1,  2. 

FORMER  RECOVERY. 
Parol  evidence. 

When  admissible  to  show  what  was  litigated  in  a  former  suit.     See  EVIDENCE, 
9,10. 

FRAUD. 
What  constitutes. 

1.  Fraudulent  purchase.  A  purchase  of  property,  made  with  the  inten- 
tion not  to  pay  for  it,  is  fraudulent  as  between  buyer  and  seller,  and  no 
title  passes  ;  and  the  fraudulent  intent  may  be  found  from  acts  of  the  pur- 
chaser after  the  sale.     Bowen  et  al.  v.  Schuler,  192. 
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porting  to  represent  articles  of  various  values,  which  could  be  purchased, 
at  the  option  of  the  buyer,  by  paying  a  certain  sum  in  addition  to  that 
paid  for  the  envelope ;  it  was  held,  not  improper,  on  the  trial,  to  allow  the 
prosecution  to  read  to  the  jury  the  contents  of  other  envelopes  found 
among  those  from  which  the  defendants  sold,  beside  the  one  shown  to 
have  been  sold  in  this  case.  Those  envelopes,  with  the  hand-bill  adver- 
tisements found  at  the  defendant's  place  of  business,  and  bearing  his 
name,  are  admissible  for  the  purpose  of  showing  the  true  character  of  the 
transaction.    Burin  v.  The  People,  466. 

Insanity  as  a  defense  in  criminal  cases. 

39.  And,  herein,  of  the  burden  of  proof  as  to  sanity  —  the  rule  in  the 
Hopps  case,  explained.  Sanity  is  an  ingredient  in  crime  as  essential  as 
the  overt  act,  but  the  prosecution  is  not  held  to  the  proof  of  the  sanity 
of  the  accused  in  any  case.  If,  however,  the  accused  relies  upon 
insanity  as  a  defense,  and  introduces  evidence  tending  to  establish  that 
condition  of  mind,  and  the  jury,  in  considering  the  evidence,  entertain  a 
reasonable  doubt  of  his  sanity,  he  is  entitled  to  the  benefit  of  that  doubt, 
and  cannot  be  convicted.  This  is  the  rule  intended  to  be  laid  down  in 
the  case  of  Hopps  v.  The  People,  31  111.  385.     Chase  v.  The  People,  353. 

Plea  op  justification  in  slander. 
Degree  of  evidence  required  to  support  it.    See  SLANDER,  4. 

Evidence  in  mitigation  of  damages.    See  DAMAGES,  4. 

Rejecting  competent  evidence. 
Not  necessarily,  error.    See  PRACTICE  IN  THE  SUPREME  COURT,  103. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary  and  when  not.  The  ruling  of  the  Circuit  Court, 
refusing  to  grant  an  application  for  a  change  of  venue,  cannot  be  assigned 
for  error  unless  an  exception  was  taken  thereto.  Chicago  and  Rock  Island 
Railroad  Company  v.  McKean,  220. 

2.  And  the  same  may  be  said  in  respect  to  the  decision  of  the  court 
refusing  to  suppress  portions  of  certain  depositions.     Ibid.  220. 

3.  A  party  who  was  convicted  of  manslaughter,  under  an  indictment 
for  murder,  was  prevented  from  taking  exceptions  to  the  rulings  of  the 
court  below  by  reason  of  the  arrest  of  his  counsel  pending  the  trial,  for  an 
alleged  political  offense,  yet  this  court  could  not  relieve  the  party  from 
the  force  of  the  circumstances  which  prevented  his  taking  a  bill  of  excep- 
tions.    O'Hare  v.  The  People,  533. 

4.  It  is  not  necessary  to  except  to  the  decision  of  a  court  in  overruling  a 
motion  in  arrest  of  judgment,  as  such  a  motion  saves  itself  upon  the 
record,  without  the  necessity  of  a  bill  of  exceptions,  that  being  necessary 
only  when  it  is  important  to  get  some  extrinsic  matter  upon  the  record. 
Nichols  v.  The  People,  395. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.     Continued. 
Bills  op  exceptions  —  when  necessary. 

5.  In  chancery  proceedings.  The  report  of  a  master  in  chancery  under 
a  reference  to  him,  is  a  part  of  the  record  in  the  cause,  without  being 
incorporated  in  a  bill  of  exceptions.     Ferris  v.  McGlure  et  al.  99. 

6.  A  bill  of  exceptions  has  no  appropriate  office  in  a  suit  in  chancery, 
unless  it  be  to  preserve  oral  evidence  introduced  upon  the  hearing.  All 
other  proceedings  in  chancery  are  parts  of  the  record  without  being  pre- 
served by  bill  of  exceptions.     Ibid.  99. 

7.  The  rules  of  chancery  practice  do  not  require  that  exceptions  should 
be  taken  to  the  various  decisions  of  the  court  made  in  the  progress  of  the 
cause.  The  entire  proceedings  are  a  matter  of  record,  and  are  all  subject 
to  review  in  the  Supreme  Court  without  the  taking  of  technical  excep- 
tions.    Smith  v.  Newland,  100. 

8.  If  a  deposition  taken  in  a  chancery  cause  is  suppressed,  and  the  party 
against  whom  such  order  is  made  desires  to  bring  the  record  to  this  court, 
for  the  purpose  of  taking  its  opinion  as  to  the  propriety  of  such  order,  and 
as  to  the  effect  of  the  deposition,  if  such  order  was  erroneous,  he  has  a 
right  to  have  such  order  incorporated  in  the  record.  Although  suppressed 
at  the  hearing,  it  remains  a  part  of  the  proceedings  in  the  cause,  together 
with  the  order  suppressing  it.    Smith  v.  Newland,  100. 

9.  The  twenty-first  section  of  the  practice  act,  relating  to  the  taking  of 
exceptions  during  the  progress  of  the  trial  of  any  civil  cause,  applies  only 
to  the  common  law  side  of  the  court.     Ibid.  101. 

10.  The  rule  not  changed  by  the  act  allowing  oral  testimony  in  chancery. 
Evidence  in  chancery,  taken  by  deposition,  or  by  a  master's  report,  is  as 
much  a  part  of  the  record,  since  the  passage  of  the  act  allowing  oral  testi- 
mony in  chancery,  as  prior  thereto.     Ibid.  101. 

11.  Bills  of  exceptions  have  been  mentioned  as  one  of  the  modes  by 
which  oral  testimony  in  chancery  may  be  preserved,  but  without  intend- 
ing to  intimate  that  they  are  to  be  introduced  into  chancery  practice  for 
any  other  purpose.  But  a  certificate  of  evidence,  signed  by  the  judge,  is, 
as  a  matter  of  form,  preferable  to  a  bill  of  exceptions  for  that  purpose. 
Ibid.  101. 

12.  An  amendment  of  a  bill  of  exceptions,  at  a  subsequent  term,  can 
only  properly  be  made  when  there  is  something  to  amend  by.  But  where 
a  bill  of  exceptions  has  been  amended  by  the  court  below,  in  the  absence 
of  an  exception  thereto,  it  will  be  presumed  there  was  something  to 
amend  by.     Wallahan  et  al.  v.  The  People,  103. 

Time  for  piling  bill  of  exceptions. 

13.  And  herein  of  their  presentation  to  the  judge.  Where  a  party 
presents  his  bill  of  exceptions  to  the  judge  within  the  time  prescribed  for 
its  being  filed,  he  has  complied  with  the  rule  so  far  as  it  is  in  his  power  to 
do  so,  and  he  is  not  to  be  prejudiced  because  the  judge  may  not  actually 
sign  the  bill  until  after  the  time  so  fixed  has  expired.  Underwood  v. 
Rossack,  98. 
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HUSBAND  AND  WIFE. 
Liable  jointly  for  a  tort.    See  PARTIES,  3. 

IMPROVEMENTS. 
Improvements  by  one  of  two  mortgagees. 
Bow  compensated  and  adjusted  as  between  them.    See  MORTGAGES,  12, 13, 14. 

INCUMBRANCE. 
What  constitutes. 

An  adverse  equitable  claim  to  land  is  not  considered  an  incumbrance. 

Marple  et  al.  v.  Scott  et  al.,  50 

INDEMNITY. 
As  between  principal  and  agent.    See  AGENCY,  2,  3,  4 

INFANTS. 
Guardian  ad  litem. 

1.  When  properly  appointed.  Where  the  notice  by  publication  against 
infant  non-resident  defendants  in  chancery,  is  void,  an  appointment  of  a 
guardian  ad  litem  for  the  infants  is  also  void,  for  they  are  not  in  court 
amenable  to  any  of  its  orders.     McDermaid  et  al.  v.  Russell,  490. 

Infant  defendants. 

2.  How  brought  into  court.  Infant  defendants  in  chancery  cannot  be 
brought  into  court  by  the  stipulation  of  attorneys.     Ibid.  490. 

INJUNCTION. 
When  it  should  be  made  perpetual. 

When  an  injunction  is  granted  to  restrain  the  prosecution  of  an  action 
of  ejectment,  upon  the  ground  that  the  transaction  out  of  which  the 
plaintiff  in  the  action  derives  title,  was  a  mortgage,  from  which  the  defend- 
ant in  the  ejectment  seeks  in  his  bill  to  redeem,  if  the  right  of  redemption 
is  established,  the  injunction  should  be  made  perpetual,  and  it  is  error  if 
the  decree  does  not  so  direct.    Harbison  v.  Houghton,  523. 

INSTRUCTIONS. 

OF  T3EIR  REQUISITES. 

1.  Should  leave  the  facts  to  the  jury.     See  JURY,  1. 

2.  Weight  of  evidence.  It  is  not  error  for  the  court  to  refuse  to  instruct 
the  jury  as  to  the  weight  of  evidence,  as  it  is  their  province  to  consider 
it.  EubanJcs  v.  The  People,  486. 

3.  May  be  corrected  by  another  instruction.  Where  an  indictment  charged 
that  the  accused  made  an  assault  with  the  intent  to  "  kill  and  murder," 
and  the  court  instructed,  that,  if  the  jury  found  from  the  evidence  that  he 
made  the  assault  with  intent  to  "kill  or  murder,"  as  charged  in  the 
indictment,  they  should  convict ;  held,  that  this  was  not  error,  especially 
when  another  instruction  given  stated  it  correctly.  EubanJcs  v.  Th* 
People,  486. 

4.  Must  be  based  on  the  evidence.  It  is  error  to  give  instructions  when 
there  is  no  evidence  on  which  to  base  them.  The  Chicago  and  Great  Eastern 
Railway  Co.  v.  Fox  et  al.,  106. 
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INSTRUCTIONS.    Of  their  requisites.    Continued. 

5.  Should  not  select  particular  facts.  The  practice  of  selecting  a  particu- 
lar fact  in  evidence,  and  basing  an  instruction  upon  it,  unless  it  is  a  fact, 
without  the  proof  of  which  the  party  must  fail,  is  calculated  to  give  such 
evidence  undue  prominence,  and  is  disapproved.  Chittenden  v.  Evans,  251. 

6.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction  which  is 
substantially  embodied  in  other  instructions  given  to  the  jury.  Esty  v 
Snyder,  363  ;  Bowen  et  al.  v.  Schuler,  192  ;  Both  v.  Smith,  315. 

7.  Should  not  be  confused.  An  instruction  which  is  so  confused  and 
obscure  that  it  is  calculated  to  mislead  the  jury,  is  erroneous.  Easkin  v. 
Easkin,  197. 

8.  S  hould  not  be  misleading.  Although  instructions  may  contain  nothing 
objectionable  as  abstract  legal  propositions,  yet  if  they  tend,  standing  by 
themselves,  to  mislead  the  jury  by  directing  their  attention  away  from 
the  true  issue  in  the  case,  they  should  be  so  modified  as  to  present  the 
real  question  involved.  Trustees  of  Schools  v.  Mc  Cormick  et  al.,  324. 

9.  On  the  trial  of  an  issue  out  of  chancery,  on  a  bill  to  impeach  a  will, 
an  instruction  for  the  defendants,  in  specifying  the  statutory  requirements 
necessary  to  a  valid  execution  of  a  will,  omitted  to  inform  the  jury  that 
it  was  requisite  that  the  witnesses  should  have  attested  the  will  in  the 
presence  of  the  testator,  but,  as  there  was  no  conflict  in  the  evidence  on 
that  point,  and  it  was  clearly  proven  that  they  did  sign  it  in  the  testator's 
presence,  it  was  considered  that  the  jury  could  not  have  been  misled  by 
such  omission.  Potter  et  al.  v.  Potter  et  al.,  84. 

10.  And  on  the  trial  of  the  same  issue,  an  instruction  given  for  the 
defendants  informed  the  jury  that  the  burden  of  proving  that  the  will, 
which  was  not  written  by  the  testator,  was  read  to  him,  was  upon  the 
complainant,  when  the  law  was  otherwise,  but  as  the  evidence  was  clear 
and  uncontradicted,  that  the  will  was  read  to  the  testator,  it  was  con- 
sidered that  the  complainant  could  have  suffered  no  wrong  by  the  giving 
of  the  erroneous  instruction.  Had  there  been  any  conflict  in  the  evidence, 
it  would  be  different.     Ibid.  84. 

11.  When  the  court  has  correctly  instructed  the  jury,  that,  if  the  evi- 
dence warrants  it,  they  may  give  vindictive  damages,  it  is  erroneous  to 
instruct  for  the  defendants  that  they  can  only  give  such  damages  as  the 
plaintiff  has  proved ;  such  an  instruction  is  calculated  to  mislead,  as  it 
implies  that  no  damages  can  be  allowed,  actual  or  vindictive,  unless  the 
amount  is  proved,  while  it  is  the  province  of  the  jury  to  fix  the  damages 
in  view  of  all  the  circumstances  appearing  in  evidence.  Donnelly  v. 
Harris  et  al.,  126. 

12.  Although  an  instruction  may,  in  itself,  be  strictly  correct,  yet,  if,  in 
view  of  the  circumstances  surrounding  the  case,  it  would  be  likely  to  mis- 
lead the  jury,  its  effect  in  that  regard  should  be  guarded  against  by  other, 
instructions.    Reeder  et  al.  v.  Purdy  et  ux.,  280. 

INSURANCE. 
Warranty  —  affirmation. 

1.  Whether  words  constitute  a  warranty  as  to  future  use  of  the  property  t 
or  a  mere  affirmation  of  its  present  condition.    A  policy  of  insurance  issued 
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FRAUD. 
What  constitutes  fraud. 

1.  In  a  sale  by  a  trustee.    See  TRUSTS  AND  TRUSTEES,  3. 

Inadequacy  op  consideration. 

2.  In  order  to  justify  the  setting  aside  of  a  conveyance  of  property  on 
the  ground  that  the  purchaser,  by  exercising  an  undue  influence  upon  the 
vendor,  obtained  the  property  for  an  inadequate  price,  the  consideration 
must  be  grossly  inadequate.    Baldwin  v.  Dunton  et  al.  188. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

GAMING. 
"Common  gaming  house." 

What  constitutes.    See  CRIMINAL  LAW,  4 

GARNISHMENT. 
Defense  of  the  garnishee. 
Allegations   and  proofs  must  correspond.    See  PLEADING  AND  EVI- 
DENCE, 5. 
What  will  constitute  a  variance  in  such  case.    See  same  title,  6. 

GRAND  JURY. 
Challenging  grand  jurors.    See  JURY,  1  to  4. 

GUARANTY. 
Of  notice  to  a  guarantor. 

1.  Whether  a  guarantor  is  entitled  to  notice.  Where  the  liability  of  a 
guarantor  is  primary,  he  is  not  entitled  to  any  notice  of  the  non-perform 
ance  of  the  stipulations  covered  by  his  guaranty.     Voltz  v.  Harris  et  al.  155. 

2.  Hence,  the  guarantor  of  a  lease,  like  the  guarantor  of  a  promissory 
note,  is  not  entitled  to  notice  of  non-payment  by  the  lessee ;  it  is  his  duty 
to  see  that  the  rent  is  paid.     Ibid.  155. 

3.  Want  of  notice,  as  a  defense.  And  it  seems,  that  in  those  cases 
where  the  guarantor  is  entitled  to  a  notice,  he  must  show  that  he  suffered 
loss  or  injury  by  a  want  of  notice,  before  the  want  of  a  notice  will  be  a 
defense  to  the  guaranty.    Ibid.  155. 

• 
HANDWRITING. 

Proof  of. 

In  what  manner  it  may  be  made.    See  EVIDENCE,  22,  23. 

HEIRS. 
Covenants  to  bind  hehis. 

Thevr  requisites.    See  COVENANTS  FOR  TITLE,  3. 

HIGHWAYS. 
Obstructing  streets  of  a  town. 

1.  Railroad  company  liable.  If  a  railroad  company  unnecessarily 
obstructs  the  streets  of  a  town  with  its  cars,  contrary  to  an  ordinance  of 
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EITGHWAYS.    Obstructing  streets  of  a  town.    Continued. 

the  town,  it  will  be  liable  for  the  penalty  prescribed  for  so  doing.     Illinois 
Central  Railroad  Co.  v.  City  of  Galena,  344. 

2.  A  railroad  company  cannot  claim  the  right  to  obstruct  the  streets  of 
any  town,  and  if  they  do  so  they  must  abide  the  consequences.  It  would 
seem  to  be  in  the  power  of  the  company  so  to  arrange  the  making  up  of 
trains,  as  not  to  obstruct  any  thoroughfare  in  any  town,  and  it  is  their 
duty  so  to  do.    Ibid.  344. 

3.  Construction  of  a  town  ordinance  on  that  subject.  See  TOWNS  AND 
CITIES,  4. 

Streets  in  Chicago. 

4.  Under  whose  control.  By  the  charter  of  the  city  of  Chicago,  the 
streets  of  the  city  are  under  the  exclusive  control  of  its  municipal  authori- 
ties, and  the  fee  thereof  is  in  the  city.    Stephani  et  al.  v.  Brown,  428. 

Making  a  street  or  sidewalk  unsafe. 

Who  liable  for  injuries  resulting  therefrom.    See  NUISANCE,  7  to  10. 
Special  assessments  for  building  sidewalks. 
In  what  proportion  property  owners  liable.     See  SPECIAL  ASSESS- 
MENTS, 10  to  14. 
Right  to  use  a  sidewalk. 

The  public  have  a  right  to  the  unobstructed  use  of  the  entire  sidewalk.    See 
NUISANCE,  9. 
Obstructing  highways — nuisance. 

Of  the  remedy.    See  NUISANCE,  6  to  10. 
Repairs  of  streets  of  a  city. 
Damages  do  not  arise  therefrom  to  adjacent  owners.     See  SPECIAL 
ASSESSMENTS,  19. 

INCUMBRANCERS. 
Junior  incumbrancer. 
Not  affected  by  new  contracts  under  a  prior  incumbrance.    See  MORT- 
GAGES, 1,  2. 

INDEMNITY. 
Lien. 

Whether  a  party  with  whom  money  is  deposited  as  an  indemnity  has  a  lien 
thereon.    See  LIEN,  1. 

INHABITANT. 
"  Resident  "  and  "  inhabitant." 
Relative  meaning  of  the  terms.    See  TAXES,  etc.  8. 

INJUNCTIONS. 
Whether  an  injunction  will  lie. 

1.  To  stay  the  collection  of  taxes.  A  court  of  equity  has  jurisdiction  on  a 
final  hearing,  to  decree  a  perpetual  injunction  staying  the  collection  of 
a  tax,  levied  by  a  body  of  persons,  acting  as  officers  of  the  law,  and  in 
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JURISDICTION.     Continued. 

HOW  AFFECTED  BY  CUMULATIVE  REMEDIES. 

4.  Where  a  town  ordinance  which  prohibits  cattle  from  running  at 
large,  gives  a  special  remedy  against  the  owners  for  a  violation  of  the 
ordinance,  that  does  not  oust  the  justice  of  the  general  jurisdiction  given 
by  statute  of  an  action  for  damages.     Ames  et  al.  v.  Carlton,  261. 

Concurrent  jurisdiction. 

5.  In  chancery  and  at  law.  Where  a  jurisdiction  is  vested  in  a  court  of 
equity,  and  the  like  jurisdiction  is  conferred  by  statute  on  a  court  of  law, 
the  presumption  is  that  it  was  designed  to  be  concurrent  and  not  exclu- 
sive, unless  the  court  of  equity  is  prohibited  or  limited  in  its  exercise  by 
the  language  of  the  act.  And  such  a  legal  remedy  does  not  preclude  a 
court  of  equity  from  assuming  jurisdiction  and  affording  relief.  McNab  v. 
Heald  et  al,  327. 

Jurisdiction  in  chancery. 

When  there  is  a  remedy  at  law  —  at  what  time  the  objection  may  be  taken.     See 

CHANCERY,  1  to  4. 
To  subject  equitable  interests  to  the  satisfaction  of  a  judgment  at  law.     See  CHAN- 
CERY, 15  to  19. 
Reforming  an  instrument. 
In  what  proceeding  it  may  be  done.    See  MORTGAGES,  22. 

JURY. 
Jury  must  decide  the  facts. 

1.  And  the  court  give  the  law.  Instructions  which  assume  disputed  facts 
to  be  true,  and  then  inform  the  jury  what  they  prove,  invade  the  province 
of  the  jury,  who  have  the  sole  right  of  determining  these  questions. 
The  court  must  determine  what  evidence  shall  be  admitted  as  tending  to 
prove  the  issue,  and  leave  the  jury  to  determine  its  weight  from  all  of  the 
circumstances  in  evidence  before  them.     Tundt  v.  Hartrunft,  9. 

Must  judge  of  the  weight  of  evidence. 

2.  Where  the  evidence  is  conflicting  it  is  the  province  of  the  jury  to 
weigh  and  judge  of  its  weight,  and  it  is  error  for  the  court  to  instruct  as 
to  its  weight  or  that  one  witness  is  entitled  to  more  credit  than  another 
although  corroborated.     Chittenden  v.  Evans,  251. 

3.  It  is  for  the  jury,  not  the  court,  to  determine  the  weight  of  evidence, 

Eubanks  v.  The  People,  486. 

JUSTICES  OF  THE  PEACE. 
Op  their  jurisdiction.    See  JURISDICTION,  3,  4. 

LANDLORD  AND  TENANT. 
Of  appurtenances. 

1.  Eight  of  the  tenant  thereto,  and  what  will  pass  under  that  term.  Where 
the  owner  of  a  building,  who  occupied  a  part  of  it,  and  in  which  he  had 
a  steam-engine  in  use,  leased  another  part  of  the  building  to  a  party  for 
a  purpose  that  required  the  use  of  steam,  the  lease  providing  that  the 
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LANDLORD  AND  TENANT.    Of  appurtenances.     Continued. 

lessee  should  have  a  certain  portion  of  the  building,  "  together  with  one- 
half  of  the  steam  power  produced  by  the  then  present  therein  located 
steam-engine,  or  one  of  equal  capacity,  to  be  kept  in  motion  by  the  lessor 
ten  hours  each  day,"  it  was  held,  in  an  action  by  the  tenant  against  his 
landlord,  to  recover  damages  for  the  destruction  by  the  latter  of  the  pipe 
by  means  of  which  the  former  obtained  his  supply  of  steam  from  the 
engine,  that  it  was  competent  for  the  plaintiff  to  prove  that  he  had 
occupied  the  premises  mentioned  in  the  lease  for  more  than  a  year  imme- 
diately preceding  the  execution  thereof,  under  other  leases  from  the 
defendant,  oral  and  written,  and  had  used  the  steam  in  a  certain  manner 
which  was  supplied  to  him  by  means  of  the  pipe  which  the  defendant 
had  destroyed.     Thomas  v.  Wiggers,  470. 

2.  It  appeared  that  the  tenant  in  this  case,  under  previous  holdings, 
had  used  the  exhaust  steam  from  the  engine,  which  was  conducted  by 
means  of  a  pipe  connected  with  the  exhaust  pipe  of  the  engine  to  a 
steamer  used  by  the  tenant,  and  which  was  essential  to  the  carrying  on 
of  his  business,  and  it  was  held,  that,  under  the  lease  mentioned,  giving 
him  "one-half  the  steam  power,"  he  was  entitled  to  the  use  of  the 
exhaust  steam,  as  he  had  previously  used  it,  and  was  using  it  at  the  time 
this  contract  was  made,  together  with  all  the  facilities  connected  there- 
with, and  that  they  passed  to  him  under  the  term  "  appurtenances.' 
Ibid.  471. 

Action  by  the  tenant. 

3.  Remedy  of  the  tenant  in  case  the  landlord  deprives  him  of  the  use  of 
such  facilities.  If  the  landlord  deprives  the  tenant  of  his  proper  share 
of  the  steam  to  which  he  is  entitled  under  his  contract,  the  latter  may 
institute  his  suit  against  the  former  and  recover  damages  therefor.  Ibid. 
471. 

4.  Allegations  and  proofs,  in  such  case.  And  where  the  tenant,  in  such 
suit,  declares  for  the  injury  resulting  from  being  deprived  of  the  use  of 
the  exhaust  steam,  the  question  whether  the  exhaust  steam  is  the  same 
as  "  steam  power  "  is  not  involved,,  as  the  gravamen  of  the  action  is  not 
the  loss  of  motive  power,  but  of  the  exhaust  steam,  to  which  the  tenant 
was  entitled  under  his  contract  for  "  steam  power,"  when  read  in  the 
light  of  the  circumstances  attending  his  previous  holdings.    Ibid.  471. 

Entry  of  landlord  upon  the  possession  of  his  tenant. 

5.  Of  the  rights  of  the  parties  in  that  respect.  A  landlord  has  the  ri<rht 
to  enter  upon  the  possession  of  his  tenant  for  certain  purposes,  as,  to 
demand  rent,  or  to  make  necessary  repairs,  and  the  action  of  trespass 
quare  clausum  by  the  tenant  against  the  landlord,  even  for  the  recovery 
of  nominal  damages,  is  confined  to  those  cases  where  an  action  of  forcible 
entry  and  detainer  will  lie  under  our  statute.  Reeder  et  al.  v.  Purdy  et 
ux.,  279.    See  TRESPASS. 

LEADING  QUESTIONS.     See  EVIDENCE,  26. 
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INSTRUCTIONS.     Continued. 
Statements  to  a  jury  by  counsel. 
Improper  assertion  of  facts  to  a  jury  by  the  State's  attorney,  in  a  criminal 
case,  counteracted  by  instructions.    See  PRACTICE,  8. 

INSURANCE. 
Where  the  contract  is  made. 

1.  And  by  what  law  governed.  An  application  was  made  for  a  life  insur- 
ance policy  by  a  party  residing  in  this  State,  to  the  local  agent  of  the 
company  residing  in  Chicago,  and  the  application  was  forwarded  to  the 
home  office  in  New  York,  upon  which  a  policy  was  returned,  containing-a 
condition  that  it  should  not  become  operative  until  it  was  countersigned 
by  the  local  agent  here,  and  the  premium  paid ;  this  condition  was  com- 
plied with,  and  the  policy  delivered  to  the  assured,  in  this  State.  Held, 
that  the  contract  did  not  become  binding  until  the  performance  of  the 
condition  in  this  State,  and  it  was  therefore  executed  here,  and  the  rights 
of  the  parties  under  it  must  be  governed  by  our  laws  and  not  by  those  of 
New  York.    Pomeroy  v.  Manhattan  Life  Ins.  Co.  398. 

Assignment  op  policy. 

2.  In  equity.  While  a  life  insurance  policy  cannot  be  assigned,  either 
at  common  law  or  under  our  statute,  so  as  to  pass  the  legal  title  to  the 
instrument  or  money,  yet  a  transfer  of  such  an  instrument  will  be  regarded 
as  an  equitable  assignment,  and  protected  accordingly.    Ibid.  398. 

3.  Assignment  of  a  part  of  tlie  policy.  And  although  the  assignment 
of  a  portion  of  any  instrument  will  not  pass  the  legal  title  to  such  portion, 
still  the  assignment  of  a  part  of  the  money  specified  in  such  a  contract  of 
insurance  will  be  valid  in  equity.    Ibid.  398. 

INTEREST. 
When  recoverable. 

In  action  against  a  carrier  for  non-delivery  of  goods.  In  an  action 
by  the  owner  of  goods  against  a  common  carrier  for  the  value  of  the 
property,  which  was  lost  to  him  by  reason  of  being  delivered  by  the  car- 
rier to  another  person,  it  was  held,  the  plaintiff  should  recover  such  value 
and  interest  thereon.  The  Chicago  &  Northwestern  Railway  Company  v. 
Ames  et  al.  249. 

JOINDER  IN   ERROR.      See  PRACTICE  IN  THE  SUPREME  COURT, 
111  to  119. 

JOINT  AND  SEVERAL  OBLIGATIONS. 
Promissory  notes. 

Under  our  statute,  a  promissory  note  executed  by  several,  though 
joint  in  form,  is  joint  and  several..  Marine  Bank  of  Chicago  v.  Ferry' % 
Admrs.  255. 
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JUDGMENTS. 
On  demurrer. 

1.  On  sustaining  a  demurrer  to  a  plea  of  release  of  errors.  Should  a 
plea  of  release  of  errors  be  adjudged  bad  on  demurrer,  the  judgment  will 
be  reversed.     Glapp  et  al.  v.  Reid  et  al.  121. 

Judgments  against  administrators. 

2.  Of  subsequently  discovered  estate— from  what  time  a  creditor's  rights 
in  respect  thereto  relate.    See  ADMINISTRATION  OF  ESTATES,  2. 

Judgment  against  trustees. 

3.  Appointed  in  an  assignment  for  the  benefit  of  creditors — upon  whom 
binding.    See  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS,  4. 

JUDGMENT  CREDITOR. 
Of  his  rights  under  the  recording  act.    See  RECORDING  ACT,  3. 
Redemption  by  judgment  creditor. 
From  an  execution  sale  of  land.    See  REDEMPTION,  1,  2,  3. 

JUDGMENT  LIEN.    See  LIEN,  2. 

JURISDICTION. 
Jurisdiction  in  chancery.    See  CHANCERY,  1,  2. 
Jurisdiction  op  the  Supreme  Court. 

With  reference  to  the  different  grand  divisions.    See  PROCESS,  10. 
To  issue  a  mandamus  to  compel  a  judge  to  sign  a  bill  of  exceptions.    See 
MANDAMUS,  1. 

JURY. 

Challenging  grand  jurors. 

1.  Practice  governed  by  the  common  law.  In  this  State,  the  common  law 
governs  as  to  the  time,  manner  or  causes  for  which  grand  jurors  may  be 
challenged.    Musick  v.  The  People,  268. 

2.  Of  the  right  of  challenge,  and  by  whom.  The  common  law  practice 
is,  that  grand  jurors  may  be  challenged  for  cause,  and  if  the  party  waives 
the  right  to  challenge  the  array,  or  if  no  cause  exists  for  such  challenge, 
any  person  charged  with  crime,  and  which  is  likely  to  come  before  that 
body  for  action,  has  the  right  to  challenge  any  person  as  a  grand  juror 
for  any  sufficient  cause.     Ibid.  268. 

3.  Ground  of  challenge.  The  court  are  inclined  to  the  opinion,  that, 
under  the  practice  in  this  State,  the  expression  of  an  opinion  by  a  grand 
juror  that  the  accused  was  guilty,  forms  no  ground  of  challenge.    Ibid.  268. 

4.  Time  within  which  challenge  must  be  made.  But,  even  if  such  an 
expression  of  opinion  were  ground  of  challenge,  the  objection  should  be 
taken,  as  in  the  case  of  a  petit  juror,  before  the  grand  juror  has  taken 
the  oath.    Ibid.  268. 

Petit  jurors. 

5.  Competency.  The  fact  that  a  petit  juror  belongs  to  an  association 
whose  object  is  to  detect  crime,  is  no  disqualification.    Ibid  268. 
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LIEN.    Attorney's  lien.    Continued. 

14.  So,  where  an  administrator  has  instituted  suit  to  recover  damages 
in  respect  of  the  death  of  his  intestate,  alleged  to  have  been  caused  by  the 
neglect  of  the  defendant,  the  attorney  who  brought  the  suit  has  no  lien  on 
the  cause  for  his  fees,  so  as  to  deprive  the  plaintiff  of  the  power  to  settle 
the  action  before  judgment  in  such  manner  as  he  may  deem  proper.  Hen- 
chey,  Admx.,  v.  City  of  Chicago,  136. 

Notes  maturing  at  different  times. 

15.  Priority  of  lien  as  between  several  notes  secured  by  the  same  mortgage, 
and  maturing  at  different  times.  It  has  been  held,  that,  where  several 
notes  are  secured  by  a  mortgage,  in  the  absence  of  any  special  provision 
to  the  contrary,  the  notes  are  entitled  to  payment  from  the  proceeds  of  the 
mortgage  in  the  order  of  their  maturity.     Gardner  v.  Diederichs,  158. 

16.  This  ruling  rests  upon  the  fact,  that  the  holder  of  the  note  first 
maturing,  without  being  vested  with  any  special  equity  by  reason  of  the 
capacity  in  which  he  holds  the  paper,  as  assignee,  for  instance,  may  fore- 
close for  non-payment,  without  waiting  for  the  succeeding  notes  to  mature. 
The  power  to  do  this  implies  a  priority  of  lien  in  the  notes  first  falling 
due.     Ibid.  158. 

17.  This  principle  is  applied  in  this  case,  where  a  deed  of  trust  was 
given  to  secure  several  notes  falling  due  at  different  times  and  payable  to 
different  persons.     Ibid.  158. 

18.  But,  where  the  interest  on  the  notes  last  maturing  is  payable  annu- 
ally, the  installments  of  such  interest  as  may  fall  due  at  the  same  time 
the  notes  first  maturing  became  due,  will  be  placed  on  an  equal  footing 
with  them  in  respect  to  payment  out  of  the  proceeds  of  the  mortgage. 
Ibid.  158. 

19.  Construction  of  a  trust-deed,  as  to  the  time  of  the  maturity  of  note* 
secured  by  it.    See  CONTRACTS,  4. 

Disposition  of  the  overplus,  where  there  is  a  sale  before  all  the  notes  become 
due.     See  CHANCERY,  14. 

LIMITATIONS. 
Dower  —  act  of  1839. 

1.  Dower  is  embraced  in  the  statute.  It  was  held  in  Owen  v.  Peacock,  38 
111.  33,  that,  where  the  statute  of  limitations  of  1839  had  run  against  a 
widow,  after  she  had  become  discovert,  and  counting  the  seven  years  from 
the  time  her  right  of  action  for  her  dower  had  accrued,  the  statute  could 
be  set  up  as  a  bar.     Steele  v.  Oellatly,  39. 

When  the  statute  begins  to  run. 

2.  Against  a,  claim  for  dower.  But  the  statute  does  not  commence  to 
run  against  the  right  of  dower  until  a  right  of  action  therefor  has  accrued 
to  the  claimant,  which  cannot  be  until  she  becomes  discovert.  During 
the  life-time  of  the  husband,  the  wife  has  an  inchoate  right  of  dower,  but 
this  inchoate  right  cannot  be  asserted  against  an  adverse  possession  unti! 
it  has  become  consummate  by  the  death  of  the  husband.     Ibid.  39. 
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LIMITATIONS.    When  the  statute  begins  to  run.    Continued. 

3.  Generally.  The  act  is  one  of  limitation,  and,  like  all  other  acts  of 
limitation,  is  not  to  take  effect  until  the  period  of  limitation  has  run,  and 
is  not  to  be  construed  as  having  commenced  to  run  as  against  any  claim 
or  estate  until  such  claim  or  estate  can  be  lawfully  asserted  in  the  courts. 
Steele  v.  Oellatly,  39. 

4.  Dower  —  laches  of  the  husband.  Nor  can  the  widow's  right  of  dower 
be  affected  by  the  laches  of  the  husband  in  permitting  an  adverse  posses- 
sion to  exist  during  a  period  of  seven  years  in  his  life-time,  for  the  law 
protects  the  right  of  dower  against  the  acts  or  laches  of  the  husband.  Ibid. 
39. 

Constitutionality  of  act  of  1839. 

5.  The  constitutionality  of  the  law  of  1839,  as  a  limitation  law,  is 
re-affirmed,  in  Steele  v.  Qellatly,  39. 

Remedies  upon  mortgages. 

6.  When  barred  by  limitation.  At  common  law,  after  twenty  years  had 
elapsed  from  the  maturity  of  the  debt,  without  possession  taken,  payment 
made,  suit  brought,  or  some  other  act  recognizing  the  debt  as  still  subsist- 
ing, a  payment  of  the  debt  was  presumed  and  a  foreclosure  defeated  both 
at  law  and  in  equity.  And  this  too,  although  specialty  debts  were  not 
within  the  act  of  the  21st  of  James  I,  by  analogy  to  the  statute  of  limita- 
tions.   Pollock  et  al.  v.  Maison  et  al.,  517. 

7.  The  mortgage  is  an  incident  to  the  debt,  and  but  a  security,  but  it 
confers  the  right  to  reduce  the  premises  to  possession  as  a  means  of  obtain- 
ing satisfaction  of  the  debt ;  and,  to  render  the  right  effective,  ejectment 
may  be  maintained  against  the  mortgagor  at  any  time  that  a  recovery 
may  be  had  on  the  debt.     Ibid.  517. 

8.  After  breach,  the  mortgagee  may  enter,  until  the  entry  is  tolled  by 
the  statute  of  limitations,  as  in  other  cases,  and  equity  follows  the  law. 
Limitation  laws  toll  the  entry  or  bar  the  action.     Ibid.  517. 

9.  The  mortgage  debt  is  barred,  under  our  statute,  in  sixteen  years,  and 
when  it  is  barred  the  entry  is  barred  and  the  right  to  foreclose  is  gone  ; 
when  the  debt,  the  principal  thing,  is  gone,  the  incident,  the  mortgage,  is 
also  gone,  and  then  a  foreclosure  cannot  be  had  in  any  of  the  various 
modes.  If  a  bar  of  the  incident  operates  to  bar  the  principal,  a  bar  of  the 
latter  must  bar  the  former.  A  judgment  or  decree  in  bar  of  the  debt,  bars 
every  mode  of  foreclosure.  The  mortgagee  may  resort  to  any  of  the  various 
modes  of  foreclosure  so  long  as  his  debt  is  capable  of  being  enforced,  but 
no  longer.     Ibid.  517. 

Bill  to  impeach  a  decree. 

10.  Rendered  against  a  minor  defendant — within  what  time  it  must  be 
filed.  The  remedy  by  original  bill  in  chancery,  to  impeach  a  decree  ren 
dered  against  a  minor  defendant,  for  fraud  or  error  appearing  on  its  face, 
will  be  barred  by  delay  in  filing  it  after  the  infant  defendant  has  attained 
ids  majority,  for  the  period  which  bars  a  writ  of  error.  Kuchenbeiser  et  al. 
v.  Beckert  et  al.,  172. 
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LIMITATIONS.    Seven  years  limitation  —  act  of  1&s9.     Continued. 

even  if  lie  temporarily  leaves  the  possession,  and  enables  him  to  recover 
the  possession  as  against  all  persons  as  to  whom  his  bar,  if  set  up  in 
defense,  would  have  been  available.  This  is  the  effect  of  all  limitation 
laws.     Pauliin  v.  Hale,  274. 

2.  Against  what  character  of  estate  the  statute  will  run.  The  act  of  1839, 
which  provides  that  possession  of  land  and  payment  of  taxes  for  seven 
years,  under  the  proper  circumstances,  will  bar  a  recovery,  is  a  limitation 
law ;  and  the  statute  may  run  and  the  bar  become  complete  against  all 
persons  having  a  present  right  of  possession,  whether  it  be  the  holder  of 
an  estate  in  fee,  for  life  or  for  years.    Higgins  v.  Crosby,  260. 

3.  But  the  statute  cannot  run  against  a  reversioner  or  a  remainderman 
during  the  existence  of  the  prior  estate,  because  during  that  time  he  has 
no  right  of  entry.     Ibid.  260. 

4.  So  where  husband  and  wife  executed  a  deed  for  land  of  the  wife, 
under  such  circumstances  that  the  fee  in  the  wife  did  not  pass  to  the 
grantee,  but  only  the  estate  by  the  curtesy  held  by  the  husband,  it  was 
held,  that  while  the  statute  would  run  against  the  estate  held  by  the 
grantee  under  his  deed,  which  was  an  estate  for  the  life  of  his  grantor, 
the  husband,  it  could  not  run  against  the  estate  in  fee  remaining  in  the 
wife  during  the  existence  of  such  life  estate.  No  right  of  entry  would 
accrue  to  the  wife  until  the  life  estate  ceased  to  exist,  and  the  statute 
could  not  begin  to  run  against  her  until  her  right  of  entry  did  accrue. 
Ibid.  260.    See  also  Shortall  v.  Hinkley,  31  111.  219. 

Of  a  new  promise. 

5.  What  is  necessary  to  take  a  case  out  of  the  statute.  A  conditional 
promise  to  pay  a  debt  barred  by  the  statute,  or  a  promise  to  pay  it  on  a 
contingency  not  then  transpired,  is  not  sufficient  to  take  it  out  of  the 
statute  of  limitations.    Dickerson  v.  &utton,  403. 

LOTTERY. 
What  constitutes. 

Within  the  meaning  of  the  Criminal  Code.    See  CRIMINAL  LAW,  8, 9, 10. 

MAINTENANCE. 
What  constitutes. 

A  party  to  a  suit  has  a  right  to  buy  out  his  adversary's  right,  and  to 
take  from  him  a  power  of  attorney  to  control  the  cause  —  either  to  prose- 
cute or  dismiss  the  same,  as  he  may  elect.  Such  a  contract  will  not  be 
obnoxious  to  the  charge  of  maintenance.  Guthrie  v.  Wabash  Railway  Co. 
109. 

MALPRACTICE. 
By  physicians.    See  PHYSICIANS,  1,  2,  3. 

MANDAMUS. 
When  it  may  be  granted. 

1.  To  compel  a  judge  to  sign  a  bill  of  exceptions.  The  Supreme  Court 
has  jurisdiction  to  grant  a  writ  of  mandamus  to  compel  a  judge  of  an 
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MANDAMUS.    When  it  may  be  granted.    Continued. 

inferior  court  to  sign  a  bill  of  exceptions.     The  People  ex  rel.  v.  Jameson, 
93. 

2.  But  the  judge  to  whom  the  bill  is  offered  must  be  the  exclusive 
judge  as  to  its  correctness,  and  will  not  be  compelled  to  sign  a  bill  which 
he  believes  does  not  contain  the  truth.    Ibid.  93. 

Will  not  lie  against  the  governor. 

3.  The  writ  of  mandamus  will  not  lie  against  the  governor  of  this 
State,  to  compel  him  to  deposit  in  the  office  of  the  Secretary  of  State,  a 
bill  which  was  passed  by  the  general  assembly,  and  placed  in  the  hands 
of  the  governor  for  his  consideration,  and  which,  it  is  alleged,  has  not 
been  returned  to  the  proper  house  within  the  time  limited  by  the  Con- 
stitution, with  his  objections.    The  People,  ex  rel.  Harless,  v.  Yates,  etc.  126. 

Must  issue  against  all  or  none. 

4.  When  prayed  against  several.  When  an  alternative  writ  of  man- 
damus is  prayed  against  two  persons,  it  must  properly  be  allowable 
against  both,  or  the  writ  cannot  issue  at  all.     Ibid.  126. 

From  the  Supreme  Court. 

Where  the  alternative  writ  shall  he  made  returnable.    See  PROCESS,  10. 

MARRIED  WOMEN. 
Power  of  disposal  of  separate  property. 

1.  Independently  of  the  statute.  Unless  restrained  by  the  deed  or  mar- 
riage settlement  under  which  a  married  woman  holds  her  separate 
personal  property,  she  may  pledge  or  dispose  of  it,  in  equity,  independent 
of  the  statiite.    Pomeroy  v.  Manhattan  Life  Ins.  Co.  399. 

2.  Under  the  act  of  1861.  And  under  the  act  of  1861,  commonly  called 
the  "  married  woman's  act,"  she  may  dispose  of  her  separate  personal 
property,  and  cannot  afterward  repudiate  the  act  by  which  it  is  done. 
Ibid.  399. 

3.  Assignment  of  life  insurance  policy.  So,  where  a  married  woman 
holds  a  life  insurance  policy,  taken  in  her  own  name,  it  is  her  sole  and 
separate  property,  and  she  may  pledge  it  as  a  security  for  her  husband's 
debts,  and  an  assignment  of  it  by  her  for  that  purpose  will  be  binding 
upon  her  in  equity.     Ibid.  399. 

Conveyances  by  them. 

4.  In  another  State.    See  CONVEYANCES,  1,  2 

MEASURE  OF  DAMAGES. 
In  actions  for  personal  injuries. 

1.  When  vindictive  damages  may  be  given,  and  when  not.  It  is  a  familiar 
principle,  that,  in  actions  for  personal  injuries,  juries  may  give  exemplary 
or  punitive  damages  in  cases  of  willful  negligence  or  malice,  but  it  is 
requisite  such  a  case  should  be  made.  Chicago  and  Bock  Idand  Railroad 
Company  v.  McEean,  219. 

2.  In  the  absence  of  an  intention  to  do  the  injury,  however,  a  different 
measure  of  damages  should  be  resorted  to  by  the  jury.     Ibid.  219. 

37 — 40th  III. 
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MEASURE  OF  DAMAGES. 
In  actions  for  personal  injuries.    Continued. 

3.  When  railroad  companies  procure  the  services  of  the  best  men  that 
can  be  had,  it  would  seem  unreasonable  to  punish  them  immoderately 
for  a  neglect  on  the  part  of  their  employees  of  a  statutory  duty,  even  if 
it  could  be  saMy  affirmed  the  accident  was  wholly  occasioned  by  this 
neglect.    Chicago  and  Bock  Island  Railroad  Company  v.  McKean,  219. 

4.  While  the  case  of  a  railroad  train,  running  regardless  of  law, 
demands  at  the  hands  of  a  jury  something  more  in  the  way  of  damages 
than  a  mere  individual,  and  this  for  the  protection  of  the  public,  yet  the 
verdict  should  not  be  so  excessive  as  to  show  it  was  the  result  of  improper 
motives.    Ibid.  219. 

5.  While  every  traveler  on  a  highway  crossed  by  a  railroad  is  entitled 
„o  the  benefit  of  the  signal  required  by  the  statute,  at  the  same  time,  it 
cannot  be  said  that  a  party  who  could  both  see  and  hear  the  train  in  time 
to  avoid  it,  and  did  not  use  the  proper  means,  or  any  means,  to  avoid  it, 
should  have  vindictive  damages.    Ibid.  219. 

Ejecting  passengers  from  railroad  car. 

6  For  non-payment  of  fare — at  a  place  other  than  a  regular  station — 
the  rule  as  to  damages.    See  RAILROADS,  4,  5. 

In  trespass. 

7.  For  removing  a  fence.  In  an  action  of  trespass  for  removing  a  fence, 
the  plaintiff,  if  he  recover,  may  have  the  damage  growing  out  of  its  re- 
moval, and  also  for  the  loss  of  crops  growing  at  the  time,  which  resulted 
from  the  perpetration  of  the  unlawful  act.  In  such  a  case  the  wrong- 
doer is  responsible  for  all  of  the  consequences  directly  resulting  from  the 
wrongful  act.     Gray  et  al.  v.  Waterman,  533. 

MITIGATION  OF  DAMAGES. 
In  trespass.    See  DAMAGES. 

MORTGAGES. 
Junior  incumbrancer. 

1.  Not  affected  by  new  contracts  under  a  prior  incumbrance.  A  junior 
incumbrancer  has  a  right  to  redeem  from  a  prior  mortgage,  by  paying 
the  amount  due  according  to  its  terms  as  recorded.  As  against  him,  on 
new  terms  can  be  incorporated  into  the  prior  mortgage,  no  additional 
indebtedness  can  be  secured  by  it.     Gardner  et  al.  v.  Emerson  et  al.  296. 

2.  So,  where  the  parties  to  the  prior  mortgage  stipulated  for  the  pay- 
ment of  a  higher  rate  of  interest  on  the  mortgage  debt  than  was  pro 
vided  in  the  mortgage  as  recorded,  while  the  contract  might  be  binding 
upon  the  mortgagor  personally,  the  excess  of  the  interest  agreed  to  be 
paid  could  not  be  made  a  lien  upon  the  land  to  the  prejudice  of  subsequent 
incumbrancers.     Ibid.  296. 

MOTIONS. 
Motion  for  a  new  trial. 

When  made  after  judgment —its  effect.    See  NEW  TRIALS,  14. 
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MOTIONS.    Motion  for  a  new  trial.     Continued. 

W/ien  made  before  judgment — effect  of  entry  of  judgment  in  disposing 
of  the  motion.    See  same  title,  15. 
Motions  in  the  Supreme  Court. 

When  they  must  be  in  uniting,  and  when  supported  by  affidavit.    See 

PRACTICE  IN  THE  SUPREME  COURT,  40  to  43. 
Special  motions  — when  considered.    See  PRACTICE  IN  THE  SUPREME 
COURT,  44. 

MUNICIPAL  CORPORATIONS. 
Of  the  powers  of  towns.    See  TOWNS  AND  CITIES,  1,  2,  3. 

NAMES. 
Identity  of  names. 

1.  Henry  Service,  J.  H.  Servoss,&re  different  names.  Shinkell  v.  Letcher 
et  al.  48. 

The  middle  initial. 

2.  Is  not  regarded  as  necessarily  a  part  of  the  name  of  a  party  to  a  suit. 
So,  where  a  party  to  a  writ  of  error  was  described  in  the  record  below  as 
Andrew  Bletch,  and  in  the  writ  of  error,  as  Andrew  J.  Bletch,  it  will  be 
intended  they  were  the  same  person,  the  contrary  not  being  shown. 
Bletch  v.  Johnson,  116. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  In  reference  to  warning  boards,  cmd  ringing  a  bell  or  sounding  a 
whistle  on  approaching  a  road  crossing — and  herein  of  relative  negligence. 
The  omission  on  the  part  of  a  railroad  company  to  ring  a  bell  or  sound  a 
whistle  continuously  for  the  required  distance  on  approaching  a  road 
crossing,  renders  the  company  liable  "  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect."  But  it  was  not 
intended  that  this  omission  of  duty  should  per  se  render  the  company 
liable  for  damages  for  injuries;  the  injury  must  be  shown,  by  cir- 
cumstances at  least,  to  have  been  the  consequence  of,  or  caused  by, 
such  neglect.     The  Chicago  &  Rock  Island  Railroad  Co.  v.  McKean,  218. 

2.  And  while  railroad  companies  should  be  held  to  a  strict  accounta- 
bility for  the  omission  of  duties  enjoined  by  statute,  such  as  giving  the 
signal  continuously  the  required  distance  on  approaching  a  crossing,  and 
erecting  and  maintaining  warning  boards  at  such  crossings,  on  the  other 
hand,  individuals  must  be  required  to  do  their  whole  duty.  It  is  the 
imperative  duty  of  persons  traveling  on  a  public  road,  crossed  by  a  rail- 
road on  the  same  level,  to  use  all  the  faculties  they  have,  on  approaching 
the  crossing,  to  discover  a  train,  not  only  by  listening  for  bell  or  whistle, 
but  to  look  out,  by  all  means,  whether  there  be  a  warning  board  or  not 
to  enjoin  that  duty  upon  them.  They  must  use  all  reasonable  means  in 
their  power  to  prevent  accidents.     Ibid.  218. 

3.  And  where  a  person,  on  approaching  a  railroad  crossing  with  a  team, 
does  not  avail  himself  of  his  sense  of  sight  and  hearing,  when  by  the 
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NEGLIGENCE.    Negligence  in  railroads.    Continued. 

proper  exercise  of  it  lie  could  have  avoided  a  collision,  he  will  be  regarded 
as  unusually  negligent  on  his  part,  though  the  bell  was  not  continuously 
rung  or  the  whistle  sounded.  Chicago  and  Rock  Island  Railroad  Com- 
pany v.  McKean,  218. 

4.  In  this  case,  which  was  a  suit  to  recover  damages  for  an  injury  to 
the  plaintiff  and  his  team  by  a  collision  with  a  locomotive  at  a  road  cross- 
ing, while  a  majority  of  the  court  gave  no  opinion  on  the  question  of 
relative  negligence,  Mr.  Justice  Breese,  who  delivered  the  opinion, 
regarded  the  conduct  of  the  plaintiff,  in  failing  to  exercise  proper  caution 
in  approaching  the  crossing,  as  contributing  very  essentially  to  produce 
the  accident,  and  says  that  in  cases  quite  similar  to  this,  very  respectable 
courts  have  ruled  against  the  plaintiff,  manifesting  the  same  degree  of 
negligence,  and  reviews  the  cases  on  that  subject.    Ibid.  218. 

Assignee  op  warehouse  receipts. 

5.  What  character  of  negligence  on  the  part  of  the  owner  of  the  receipts 
mil  protect  the  assignee  when  his  assignor  had  no  title?  See  WARE- 
HOUSE RECEIPTS,  4  to  7. 

NEGOTIABLE  INSTRUMENTS. 
Op  warehouse  receipts.    See  WAREHOUSE  RECEIPTS,  1  to  7. 
Rights  of  assignees. 
Before  and  after  maturity.     See  ASSIGNMENT,  1  to  4. 
NEW  PROMISE. 
By  drawer  op  a  bill  to  an  indorsee. 

After  laches  which  discharged  the  drawer.    See  BILLS  OF  EXCHANGE,  3. 
To  take  a  case  out  op  statute  op  limitations. 
Its  requisites.     See  LIMITATIONS,  5. 

NEW  TRIALS. 
Verdict  against  the  evidence.  ( 

1.  Although  the  Supreme  Court  have  the  power,  given  by  statute,  to 
revise  the  verdicts  of  juries,  where  a  motion  for  a  new  trial  has  been  over- 
ruled, yet,  with  a  view  to  abridge  this  power,  the  court  has,  in  numerous 
cases,  laid  down  certain  rules  by  which  it  would  be  governed  in  disposing 
of  such  cases ;  and  the  rulings  upon  that  subject  are  reviewed  in  the 
opinion  in  this  case.  The  Chicago  and  Rock  Island  Railroad  Company  v. 
MoKean,  219. 

2.  In  this  case,  which  was  a  suit  against  a  railroad  company  to  recover 
damages  resulting  from  a  collision  of  a  train  with  a  wagon  and  team  at  a 
road  crossing,  the  court  said,  looking  upon  the  testimony  of  the  company 
in  the  most  favorable  light,  the  jury  might  have  inferred  there  was  a 
reasonably  strict  compliance  with  the  statute  requiring  a  signal  to  be 
given  on  approaching  a  crossing,  if  they  believed  the  witnesses,  and 
nothing  appeared  to  show  why  they  should  not  believe  them,  yet,  as  other 
witnesses  gave  evidence  quite  variant  from  that  of  the  company,  they 
would  not  invade  the  province  of  the  jury  by  disturbing  their  finding  in 
mat  regard,  which  was  against  the  company,  even  though  their  finding 
might  be  against  the  weight  of  evideuce.     Ibid.  219. 
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NEW  TRIALS.    Verdict  against  the  evidence.    Continued. 

3.  Where  the  evidence  is  conflicting,  and  the  court  doubts  how  it  would 
have  found  upon  it,  that  is  a  sufficient  reason  for  not  disturbing  the  find- 
ing of  a  jury.     O'Beily  v.  Fitzgerald,  310. 

4.  This  was  a  suit  upon  a  lost  note,  the  execution  of  which  was  in  issue, 
and  the  verdict  was  for  the  defendant.  The  evidence  was  uncertain  and 
unsatisfactory,  and  the  court  refused  to  disturb  the  verdict.  Putnam  v. 
Wadley,  346. 

5.  Suit  was  brought  against  two  as  joint  makers  of  a  promissory  note, 
and  a  recovery  was  had  upon  the  ruling  of  the  court  below  that  the  two 
names  appearing  on  the  note  were  connected  by  the  character  "  &." 
On  error,  the  judgment  was  reversed,  because  upon  inspection  of  the 
original  note  the  Supreme  Court  found  that  the  supposed  character  "  &  " 
between  the  names,  was  the  letters  "  pr.,"  an  abbreviation  of  "  per,"  and 
the  note  was  therefore  the  separate  obligation  of  only  one  of  the  parties. 
Ibid.  377.    Brennan  v.  Timmoney,  377. 

6.  Where  it  appears  from  the  evidence  in  the  record  that  the  verdict  in 
an  action  of  assumpsit  was  for  too  large  an  amount,  the  judgment  will  be 
reversed.    Pierce  v.  Roche,  292. 

Excessive  damages. 

7.  A  wagon  and  two-horse  team,  being  driven  by  the  owner  along  the 
highway,  came  in  collision  with  a  locomotive  at  a  road  crossing;  the 
horses  were  killed,  and  were  worth  $300  or  $320,  the  wagon  was  injured 
$35  or  $40,  the  harness  $25.  .  The  owner  lost  the  toes  off  his  left  foot. 
He  paid  for  surgical  attendance  $138.50,  and  nursing  twenty-six  days  $78. 
He  was  a  farmer.  It  did  not  appear  the  company's  employees  acted  will- 
fully. A  verdict  of  $5,875  for  the  plaintiff  was  regarded  at  "first  blush," 
outrageously  excessive,  and  the  result  of  passion  and  prejudice,  rather 
than  of  cool  reflection,  and  a  new  trial  was  awarded  on  that  ground. 
The  Chicago  and  Rock  Island  Railroad  Company  v.  McKean,  218. 

8.  Of  the  proper  measure  of  damages  in  such  cases.  See  MEASURE  OF 
DAMAGES,  1  to  5. 

9.  In  a  suit  against  a  railroad  company  by  a  passenger  who  was  ejected  from 
the  car  for  refusal  lo  pay  fare,  at  a  place  other  than  a  regular  station,  a  new  trial 
was  granted  because  the  damages  were  excessive.     See  RAILROADS,  3,  4,  5. 

New  trial  in  ejectment  under  the  statute. 

10.  Effect  thereof  upon  a  writ  of  error  pending.  The  vacating  of  the  judg- 
ment in  ejectment  upon  taking  a  new  trial  in  the  court  below,  under  the 
statute,  will  not  operate  to  discontinue  a  writ  of  error  pending  at  the  time, 
which  was  brought  by  the  party  thus  taking  the  new  trial,  to  reverse 
that  judgment.  Notwithstanding  the  judgment  has  been  vacated,  this 
court  will  retain  jurisdiction  of  the  writ  of  error,  and  decide  the  case  as 
presented  on  the  record.     Rees  v.  City  of  Chicago,  107. 
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NEW  TRIALS.     Continued. 

TO  IMPEACH  A  WITNESS. 

11.  It  must  be  a  very  extraordinary  case  that  will  induce  courts  to  grant 
a  new  trial  in  order  to  afford  an  opportunity  of  impeaching  a  witness. 
UReibj  v.  Fitzgerald,  310. 

12.  In  this  case  the  plaintiff  sued  for  an  alleged  assault  and  knocking 
of  the  plaintiff  out  of  a  wagon,  whereby  he  was  injured.  One  witness 
only,  testified  to  the  alleged  act  of  the  defendant.  The  defendant's  theory 
was,  that  the  plaintiff  jumped  out  of  the  wagon.  The  evidence  was  con- 
flicting, but  the  plaintiff  obtained  a  verdict  for  $500.  It  was  held,  there 
was  nothing  in  the  case  to  take  it  out  of  the  rule,  so  as  to  allow  a  new 
trial  to  enable  the  defendant  to  impeach  the  plaintiff's  witness.     Ibid.  310. 

In  criminal  cases. 

13.  Where  the  offense  was  not  shown  to  have  been  committed  in  the  proper 
county.  Where  a  party  charged  with  a  criminal  offense  is  convicted,  and 
on  error  the  record  fails  to  show  that  the  offense  was  committed  in  the 
county  as  charged  in  the  indictment,  the  judgment  will  be  reversed  and 
the  cause  remanded  for  another  trial.    Jackson  v.  The  People,  405. 

Motion  for  a  new  trial. 

14.  When  made  after  judgment  —  its  effect.  The  entering  of  a  motion  for 
a  new  trial  in  the  court  below,  after  the  entry  of  the  judgment,  will  not 
operate  in  any  way  to  suspend  the  judgment  or  to  impair  its  force  or 
conclusiveness.     Parr  v.  Van  Home,  122. 

15.  When  made  before  judgment  —  how  disposed  of.  If  a  motion  for  a  new 
trial  be  made  before  judgment,  the  entry  of  the  judgment  will  operate  as 
a  denial  of  the  motion,  without  its  being  formally  disposed  of.    Ibid.  122. 

Refusal  to  grant  new  trials. 

16.  May  be  assigned  for  error.  See  PRACTICE  IN  THE  SUPREME 
COURT,  101. 

NEWSPAPERS. 
Sunday  newspapers. 
Not  regarded  as  belonging  to  the  regular  daily  issue.    See  SUNDAY  AND 
SUNDAY  NEWSPAPERS,  3. 

NOTICE. 
When  notice  is  necessary,  and  when  not. 

1.  Rule  upon  a  plaintiff  in  error  to  bring  himself  within  the  jurisdiction  of  the 
court.  Where  there  is  nothing  to  show  that  a  party  whose  name  appears 
upon  the  record  in  the  Supreme  Court  as  plaintiff  in  error  has  brought 
himself  under  the  jurisdiction  of  the  court,  and  a  rule  is  taken  upon  him 
to  do  so  by  signing  the  assignment  of  errors  which  is  attached  to  the 
record,  notice  of  such  rule  must  be  given  him.     Clapp  et  al.  v.  Reid  et  al.  31. 

2.  Notice  of  a  motion  to  dismiss  an  appeal  in  the  Supreme  Court  is  not 
required.  The  appellant  is  in  court,  and  must  take  notice  of  a  motion 
to  dismiss  his  cause.     Smith  v.  The  Propeller  Niagara,  112. 
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3.  Of  motion  to  set  aside  an  order  of  reversal  for  non-joinder  in  error.  Notice 
must  be  given  to  the  opposite  party,  before  a  motion  will  be  entertained 
to  set  aside  an  order  of  reversal  for  non-joinder  in  error,  upon  the  ground 
that  there  was  an  oral  agreement  to  argue  the  cause  during  the  term. 
Chiniquy  v.  Deliere,  80  ;  Brown  v.  Keller,  81. 

Amendment. 
Amendment  of  record  or  bill  of  exceptions  in  the  court  below3— whether  notice  is 
necessary.      See   PRACTICE   IN   THE   SUPREME  COURT,    60, 
67,  68. 
Notice  to  purchasers  of  land. 

By  the  record  and  otherwise.     See  RECORDING  ACT,  1  to  6. 
Purchaser  chargeable  with  notice. 
Purchaser  at  a  trustee's  sale  —  chargeable  with  notice  of  irregularities.    See 
TRUSTS  AND  TRUSTEES,  6. 
Dissolution  of  partnership. 

Notice  thereof.     See  PARTNERSHIP,  8  to  11. 
Attachment  for  contempt. 

Whether  notice  thereof  necessary.     See  ATTACHMENT,  1. 

Notice  to  a  guarantor.    See  GUARANTY,  1,  2,  3. 
Assignee  of  warehouse  receipts. 

Whether  he  should  give  notice  to  the  warehouseman  that  he  has  purchased  the 
property  representedby  the  receipts.  See  WAREHOUSE  RECEIPTS,  6. 

Question  of  notice  waived. 

When  no  inquiry  is  made.     See  same  title,  7. 

Notice  in  summary  proceedings. 

The  law  in  that  regard  must  be  strictly  observed..    See  SPECIAL  ASSESS- 
MENTS, 2,  3. 
Notice  of  filing  assessment  roll. 

In  the  city  of  Chicago  —  its  requisites  as  to  time  of  publication.    Same  title,  4. 
Publication  of  notice. 

Or.  Sunday.     See  SUNDAY,  2. 

NUISANCE. 
Of  the  remedy. 

1.  Whether  at  law  or  in  chancery.  As  a  general  rule,  equity  will  not 
exercise  jurisdiction  to  remove  a  nuisance  until  it  is  found  to  be  such  by 
a  jury,  either  in  an  action  at  law  or  on  an  issue  out  of  chancery.  Dun- 
ning v.  The  City  of  Aurora  et  al.  481. 

2.  An  erection,  if  made,  might  be  a  nuisance,  and  still  a  court  of  equity 
could  not  interfere,  but  would  leave  a  party  to  his  action  on  the  case. 
That  it  would  depreciate  the  value  of  complainant's  property,  if  erected, 
is  not  ground  for  granting  an  injunction.    Ibid.  481. 

3.  A  court  of  equity  may,  in  some  cases,  grant  an  injunction  to  stay 
the  erection  of  what  would  prove  to  be  a  nuisance,  but  it  will  act  with 
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NUISANCE.    Of  the  remedy.    Continued. 

caution,  and  this  is  always  so  when  there  is  a  remedy  at  law,  until  after 
the  right  has  been  determined  by  a  jury.  And  the  court  always  acts 
reluctantly  in  abating  a  nuisance,  and  seldom,  if  ever,  until  it  is  found  to 
be  such.     Dunning  v.  The  City  of  Aurora  et  al.  481. 

4.  An  indictment  lies  to  punish  the  offender  and  to  abate  a  public 
nuisance,  and  also  an  information  in  equity  to  redress  the  grievance  by 
injunction,  but  the  cases  are  principally  confined  to  those  seeking  pre- 
ventive relief,  and  generally  only  to  stay  irreparable  damage  until  a  trial 
is  had  at  law.     Ibid.  481. 

5.  Where  a  building  has  been  erected,  the  court  would  only  interfere 
in  an  extreme  case  to  remove  it.  A  powder  mill  or  magazine  erected  in 
a  populous  part  of  a  city,  or  adjoining  to  or  near  a  complainant,  endanger- 
ing the  lives  of  persons  or  the  destruction  of  property,  before  the  question 
could  be  determined  by  a  jury,  might  authorize  a  court  of  equity  to 
interfere,  but,  where  it  is  only  inconvenient,  no  matter  how  much  so,  a  court 
of  equity  would  not  abate  it  before  the  question  is  settled  at  law.  Ibid, 
481. 

6.  Where  the  nuisance  complained  of  is  an  obstruction  of  a  highway,  the 
remedy  at  law  is  complete.  If,  in  such  a  case,  it  were  found  that  there 
was  no  sufficient  remedy  at  law,  it  might  be  that  equity  would  interpose. 
Ibid.  481. 

What  constitutes,  and  of  the  remedy. 

7.  Making  a  street  or  sidewalk  unsafe — who  liable  for  injuries  resulting  there- 
from. The  public  are  entitled  to  the  use  of  a  public  street,  as  it  was 
originally  made  ;  whoever,  without  special  authority,  obstructs  it  or  ren- 
ders its  use  hazardous,  by  doing  any  thing  upon,  above  or  below  the  sur- 
face, is  guilty  of  a  nuisance,  and,  as  in  all  other  cases  of  a  public  nuisance, 
individuals  sustaining  special  damages  from  it,  without  any  want  of  due 
care  to  avoid  injury,  have  a  remedy  by  action  against  the  author  or  person 
continuing  the  nuisance.     Stephani  et  al.  v.  Brown,  428. 

8.  So,  where  the  owner  of  premises  in  the  city  of  Chicago,  without 
authority  from  the  city,  elevated  a  sidewalk  adjacent  thereto,  in  which  he 
placed  a  grating  next  to  the  building,  which  was  so  defective  that  a  per- 
son stepping  upon  it,  fell  through  into  the  area  below  and  was  injured 
thereby,  it  was  held,  the  party  who  thus  made  the  sidewalk  less  safe  than 
it  was  before,  was  guilty  of  a  nuisance,  and  was  liable  to  the  party  injured 
by  reason  thereof,  it  not  appearing  that  there  was  any  want  of  due  care 
on  the  part  of  the  latter  to  avoid  the  injury.    Ibid.  428. 

9.  Nor  is  it  any  defense  to  an  action  for  such  injury,  that  the  sidewalk 
afforded  sufficient  room  for  passing  without  the  use  of  the  defective  grat 
ing  for  that  purpose,  as  the  party  injured  had  the  right  to  the  free  use  of 
the  entire  sidewalk.     Ibid.  428. 

Continuing  a  nuisance. 

10.  Effect  of  a  demise  of  the  premises.  And  the  party  who  erects  the 
nuisance  is  liable  for  a  continuance  of  it,  though  he  has  demised  the 
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NUISANCE.    Continuing  a  nuisance.    Continued. 

premises  to  another.  Renting  the  premises  with  the  original  wrong 
attached  to  them,  his  demise  affirms  the  continuance  of  it ;  he  receives 
rent  as  a  consideration  for  the  continuance,  and  should  answer  for  the 
damage  it  occasions.     Stephani  et  al.  v.  Brown,  428. 

OATH. 
Oath  of  commissioners. 

Appointed    to  make  an  assessment — time  for  administering  the    oath.    See 
SPECIAL  ASSESSMENTS,  17, 18. 

ORAL  ARGUMENT. 
In  the  Supreme  Court. 

When  alloiued  and  when  not.      See    PRACTICE    IN    THE    SUPREME 
COURT,  137, 138. 

ORAL  EVIDENCE  IN  CHANCERY. 
Of  the  proper  mode  of  preserving  it.    See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  11. 

PARTIES. 
Railroads  not  fenced. 

1.  Liability  where  one  railroad  company  uses  the  road  of  another,  while  not 
fenced.     See  RAILROADS,  1,  2. 

Public  nuisance. 

2.  Making  a  sidewalk  unsafe — who  liable  for  injuries  resulting  therefrom.  See 
NUISANCE,  7  to  10. 

Parties  in  the  Supreme  Court. 

3.  Dismissal  of  writ  of  error  as  io  a  portion  of  several  plaintiffs — whether 
allowable.    See  PRACTICE  IN  THE  SUPREME  COURT,  27. 

4.  Where  one  of  several  defendants  in  error  dies.  Where  two  payees  of  a 
promissory  note  recover  judgment  thereon,  and  the  defendant  sues  out  a 
writ  of  error  to  reverse  the  same,  in  the  event  of  the  death  of  one  of  the 
defendants  in  error,  the  payees  in  the  note,  pending  the  writ  of  error,  the 
suit  must  be  prosecuted  against  the  survivor  alone  ;  the  representatives 
of  the  deceased  defendant  in  error  cannot  be  joined,  in  such  case,  with  the 
survivor.     Bostwick  v.  Williams,  114. 

5.  One  of  several  parties  to  a  decree  may  have  an  appeal.  See  PRACTICE 
IN  THE  SUPREME  COURT,  4. 

Description  of  parties. 

6.  Where  a  number  of  persons  associated  in  business,  are  known  to  the 
world  and  transact  business  by  a  particular  name,  in  a  suit  against  the 
members,  they  may  be  described  as  members  of  an  association  of  that 
name,  and  they  cannot  defeat  a  recovery  by  showing,  that,  in  their  articles 
of  association,  they  adopted  a  different  name.     Boggs  et  al.  v.  Olcott,  304. 
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PARTNERSHIP. 
When  the  relation  exists. 

1.  As  between  the  parties  themselves  and  as  to  third  persons.  As  a  general 
rule,  when  the  agreement  between  parties  engaged  in  business  together 
provides  for  a  division  of  profits  simply,  the  law  will  infer  a  partnership. 
Niehoff  et  al.  v.  Dudley  et  al.  406. 

2.  But,  even  in  such  a  case,  the  first  and  controlling  element  in  the  con- 
tract is,  the  intention  of  the  parties.  If  from  the  agreement,  any  thing 
appears  which  repels  the  inference  of  such  an  intention,  then,  as  between 
the  parties,  they  are  not  partners.     Ibid.  406. 

3.  The  rule  is  different,  however,  as  to  third  persons,  for  as  to  them  the 
general  rule  is,  that  a  participation  in  the  profits  renders  them  partners. 
Ibid.  406. 

4.  But  this  is  where  there  are  no  other  opposing  circumstances.  If, 
from  the  circumstances,  or  the  agreement  of  the  parties,  it  satisfactorily 
appears  that  the  share  of  the  profits  is  not  taken  by  the  party  sought  to 
be  charged  in  the  character  of  a  partner,  but  in  the  character  of  an  agent, 
or  as  a  compensation  for  services  or  advances  made,  the  rule  is  otherwise. 
Ibid.  406. 

5.  There  is  no  absolute  rule  of  law  that  a  participation  in  profits  renders 
the  participants  partners ;  it  is  only  a  presumption  of  law,  which  prevails 
in  the  absence  of  controlling  circumstances  to  the  contrary.     Ibid.  406. 

6.  But  the  rule  as  to  the  intention  of  the  parties  governing  their  rela- 
tions with  each  other  does  not  prevail  as  to  third  persons,  where  the 
parties  have  held  themselves  out  to  the  world  as  partners.  In  such  case, 
they  are  estopped  to  deny  the  existence  of  a  partnership.    Ibid.  406. 

Liability  for  debts  created  after  dissolution. 

7.  And  herein,  of  notice  of  dissolution.  As  between  the  members  of  a 
copartnership,  it  is  at  an  end  by  the  dissolution  of  the  firm  ;  and,  as  a 
general  rule,  the  dissolution  of  a  partnership  terminates  the  liability  of 
its  members  to  third  persons  for  debts  subsequently  created  in  the  firm 
name  ;  and,  in  like  manner,  one  who  withdraws  from  a  firm  will  not  be 
liable  for  debts  created  in  the  name  of  the  firm  after  his  withdrawal. 
EUis1  Admrs.  v.  Bronson,  455. 

8.  But  there  are  exceptions  to  this  general  rule,  as  applied  to  third  per- 
sons ;  if  notice  of  the  dissolution  be  not  given,  and  business  continues  to 
be  transacted  in  the  name  of  the  firm  as  before,  the  former  members  of 
the  firm  will  remain  liable  to  third  persons,  notwithstanding  the  dissolu- 
tion.    Ibid.  455. 

9.  And  where  persons  hold  themselves  out  to  the  world,  by  their  acts  or 
declarations,  as  partners,  they  will  be  liable  as  such,  whether  such  rela- 
tion really  exists  between  them  or  not.  If  they  permit  their  names  to 
appear  in  the  style  of  the  firm,  in  the  business  cards,  notices  or  advertise- 
ments of  the  firm,  they  cannot  escape  liability  for  debts  contracted  in  the 
firm  name.    Ibid.  455. 
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PARTNERSHIP. 
Liability  for  debts  created  after  dissolution.    Continued. 

10.  In  fact,  any  act  done  by  a  retiring  member  of  a  partnership,  after 
his  withdrawal,  which  is  calculated  to  induce  the  community  or  individu- 
als to  believe  him  a  member  of  the  firm,  will  render  him  liable  for  the 
debts  of  the  firm  as  though  he  remained  a  member.  Ellis'  Admrs.  v.  Bron- 
son,  455. 

11.  A  retiring  member  of  a  firm  may,  however,  escape  liability  for  any 
subsequent  transaction  in  the  name  of  the  firm  with  those  who  have  had 
dealings  with  it  previously,  by  giving  them  notice  of  the  dissolution ;  and 
as  to  all  others,  by  publishing  such  notice  in  the  public  newspaper  of  the 
neighborhood  ;  or  by  showing  that  persons  dealing  afterward  with  the 
firm,  had  actual  notice  of  the  dissolution.     Ibid.  455. 

Dormant  partners. 

12.  These  rules  apply  to  those  who  have  been  known  as  partners,  not 
to  dormant  partners.     Ibid.  455. 

Whether  individual  partners  may  bind  the  firm. 

A 

13.  How  far  the  firm  is  liable  for  the  acts  of  the  individual  members.  Where 
a  member  of  a  banking  firm  has  been  in  the  habit  of  buying  exchange 
from  a  certain  person,  on  the  credit  and  for  the  benefit  of  the  firm,  which 
transactions  they  have  always  recognized,  and  such  partner  finally  makes 
a  purchase  in  the  same  way  from  the  same  person,  but  converts  the  pro- 
ceeds to  his  individual  use,  instead  of  applying  them  to  the  use  of  the  firm, 
the  firm  will  be  liable  to  the  party  selling  the  exchange.  Carver  &  Co.  v. 
Bows  &  Co.  374. 

14.  In  such  a  case,  the  firm  having  held  out  their  partner  as  authorized 
to  do  precisely  what  he  did  do,  if  loss  followed,  it  should  fall  upon  them, 
Ibid.  374. 

PAYMENT. 
Of  voluntary  and  compulsory  payment. 

1.  Money  voluntarily  paid  cannot  be  recovered  back.     See  ACTION,  1. 

2.  Whether  a  payment  voluntary  or  compulsory.  A  payment  is  not  to  be 
regarded  as  compulsory,  unless  made  to  relieve  the  person  or  property 
from  an  actual  and  existing  duress  imposed  upon  hiin  by  the  party  to 
whom  the  money  is  paid.     Elston  et  al.  v.  City  of  Chicago,  514. 

3.  So,  where  a  judgment  has  been  rendered  against  real  estate  for  the 
non-payment  of  an  assessment  made  for  a  public  improvement,  and  the 
owner  of  the  real  estate  pays  the  judgment,  when  there  is  no  precept  or 
execution  by  which  its  collection  can  be  enforced,  such  payment  will  be 
regarded  as  being  voluntarily  made,  not  under  legal  compulsion.  Ibid. 
514. 

4.  Payment  of  usury  to  an  assignee  before  maturity,  without  notice,  not  volun- 
tary.   See  USURY,  1. 

Specific  mode  of  payment  stipulated. 

5.  Evidence  to  authorize  the  recovery  of  a  debt  when  the  contract  provides  a 
specific  means  of  payment.     See  EVIDENCE,  15. 
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PHYSICIANS. 
Degree  op  care  and  skill  required. 

1.  Malpractice.  The  highest  degree  of  care  and  skill  is  not  required  of 
a  physician  to  relieve  him  from  liability  for  damages  resulting  from  his 
treatment  of  a  patient ;  only  reasonable  care  and  skill  are  necessary. 
McNevins  v.  Lowe,  209. 

Payment  op  fees. 

2.  Not  essential  to  liability.  But  if  a  person  holds  himself  out  to  the 
public  as  a  physician,  he  must  be  held  to  ordinary  care  and  skill  in  every 
case  of  which  he  assumes  the  charge,  whether  in  the  particular  case  he- 
has  received  fees  or  not.     Ibid.  209. 

Not  acting  as  physicians. 

3.  No  professional  liability.  Where  he  does  not  profess  to  be  a  physician, 
however,  nor  to  practice  as  such,  and  is  merely  asked  his  advice  as  a 
friend  or  neighbor,  he  does  not  incur  any  professional  responsibility.  The 
case  of  Eitchey  v.  West,  23  111.  385,  is  to  be  understood  in  this  sense, 
Ibid.  209. 

PLEADING. 

Whether  a  party  must  declare  specially. 

1.  Or  can  recover  under  the  common  counts.  See  PLEADING  AND  EVI- 
DENCE, 9. 

Pleading  over  after  demurrer  overruled. 

2.  Without  leave  to  do  so.  Where  a  plaintiff  puts  in  a  replication  to  a 
plea  after  his  demurrer  thereto  has  been  overruled,  without  having  asked 
leave  to  withdraw  his  demurrer  and  reply,  there  is  no  error  in  permitting 
the  parties  to  go  to  trial  upon  the  issue,  without  rendering  a  judgment 
against  the  plaintiff  on  his  demurrer  to  the  plea.     Voltz  v.  Harris  et  al.  155. 

Plea  of  usury. 

3.  Against  an  assignee  —  its  requisites.  In  an  action  upon  a  promissory 
note  by  an  assignee,  against  the  maker,  the  latter  pleaded,  that,  being  in 
want  of  money,  he  applied  to  the  plaintiff  for  a  loan,  which  he  declined, 
but  referred  the  defendant  to  another  party,  the  payee  of  the  note,  from 
whom  the  money  could  be  obtained  upon  the  defendant's  note ;  that  de- 
fendant applied  to  such  third  party,  giving  him  the  note  sued  upon,  for 
$2,200,  which,  upon  application  of  the  payee,  the  plaintiff  "  unlawfully, 
corruptly  and  usuriously,"  agreed  to  discount,  and  did  discount  and  pur- 
chase for  $1,500,  which  sum  was  received  by  the  payee  and  paid  over  by 
him  to  the  defendant,  and  that  was  the  sole  consideration  of  the  note. 
This  was  held  not  sufficient  to  bar  the  plaintiff's  right  of  recovery.  There 
was  no  sufficient  averment  of  facts  to  show  a  knowledge  on  the  part  of 
the  plaintiff  of  the  usurious  consideration  of  the  note.  Durham  v.  Tucker 
et  al.  519. 

Pleading  in  the  Supreme  Court. 
Plea  of  release  of  errors — mode  of  questioning  its  sufficiency.    See  PRACTICH 
IN  THE  SUPREME  COURT,  133. 
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PLEADING.    Pleading  in  the  Supreme  Court.    Continued. 
Such  a  plea  waives  the  right  to  join  in  error.    Same  title,  127. 
Judgment  on  sustaining  a  demurrer  to  the  plea.    See  JUDGMENTS,  1. 
Description  op  parties.    See  PARTIES,  6. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  An  averment  in  a  declaration  which  is  material,  must  be  proven  to 
authorize  a  recovery.     Chicago  &  Alton  Railroad  Co.  v.  Taylor,  280. 

2.  So  in  an  action  against  a  railroad  company  to  recover  for  injury  to 
stock,  it  was  averred  in  the  declaration  that  the  road  had  been  in  use 
more  than  six  months  prior  to  the  accident,  and  the  road  still  remains 
unfenced,  by  reason  of  which  neglect  of  duty  the  injury  occurred.  This 
was  a  material  averment,  and  not  being  proven,  a  judgment  for  the 
plaintiff  was  reversed.     Ibid.  280. 

3.  In  forcible  entry  and  detainer  it  is  not  necessary  to  prove  the  entry  to 
have  been  made  on  the  day  named  in  the  complaint.  Spurck  v.  Forsyth, 
438. 

4.  A  bill  in  chancery  to  enjoin  the  collection  of  a  note  which  had  been 
assigned  before  maturity,  alleging  notice  of  the  usurious  consideration  of 
the  note  to  the  assignee,  and  seeking  to  enjoin  its  collection  on  that 
ground,  will  not  authorize  a  decree  against  the  payee  upon  the  ground 
that  he  had  assigned  the  note  before  maturity  to  a  party  without  notice, 
and  had  thereby  cut  off  the  defense  of  usury,  because  the  proof  to 
authorize  such  a  decree  would  not  sustain  the  allegations  in  the  bill. 
Woodivorth  et  al.  v.  Huntoon  et  al.  133. 

5.  Answer  of  a  garnishee.  A  ground  of  defense  proven  by  a  garnishee 
cannot  avail,  however  just  in  itself,  unless  it  is  consistent  with  the  allega- 
tions in  his  answer.     First  Baptist  Church  of  Chicago  v.  Hyde,  150. 

6.  What  constitutes  a  variance.  So  where  a  garnishee,  in  his  answer, 
denies  indebtedness  to  the  party  on  whose  account  the  garnishee  process 
was  sued  out,  he  cannot  rely  upon  an  alleged  equitable  assignment  of  his 
own  indebtedness  to  a  third  party  as  a  defense  to  the  proceeding,  because 
the  defense  thus  relied  upon  is  not  only  different  from  that  alleged  in  the 
answer,  but  repugnant  thereto.     Ibid.  150. 

7.  In  an  action  for  slander — what  is  sufficient  proof  of  the  words 
charged.     See  SLANDER,  1,  2,  3. 

8.  Degree  of  proof  required  to  support  a  plea  of  justification  in  slander.  See 
same  title,  4. 

Recovery  under  the  common  counts. 

9.  Or  vjhether  the  plaintiff  must  declare  specially.  A  party  employed 
another  to  purchase  a  quantity  of  grain  for  him,  and  to  advance  thfl 
money  for  the  purpose,  and  to  sell  the  same  as  directed,  the  former  depos- 
iting with  the  latter  a  sum  of  money  to  secure  him  against  loss  in  advanc- 
ing the  means  to  make  the  purchase,  in  case  the  price  of  the  grain  should 
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PLEADING  AND  EVIDENCE. 
Recovery  under  the  common  counts.    Continued. 

decline  before  it  was  sold.  The  party  making  the  purchase  did  not  obey 
instructions  in  making  the  sale  of  the  grain,  but  sold  at  a  loss.  Held,  that 
the  money  deposited  as  an  indemnity  could  be  recovered  back  under  the 
common  counts  in  assumpsit ;  it  was  not  necessary  to  declare  on  the  special 
contract  which  had  been  violated,  as  nothing  remained  to  be  done  under 
it.  Jones  et  al.  v.  Marks,  313. 
Evidence  under  the  common  counts. 

10.  Instruments  inadequately  stamped.     See  STAMP  ACT,  4. 
Signing  by  initial  letter  op  christian  name. 

11.  Of  the  state  of  the  pleadings  under  which  an  instrument  signed  by  the 
initial  of  the  christian  name  is  admissible.  When  a  defendant  who  is  sued 
as  the  maker  of  a  written  instrument,  does  not  file  a  plea  denying  its 
execution  under  oath,  and  on  the  trial  the  contract  described  in  the  decla- 
ration is  offered  in  evidence,  with  the  christian  name  of  the  defendant 
signed  only  by  its  initial  letter,  it  is  admissible  even  without  an  averment 
in  the  declaration  that  the  defendant  signed  by  the  initial  letter  of  his 
name.     Lee  et  al.  v.  Mendel,  359. 

12.  In  such  a  case  there  is  no  variance  between  the  instrument  offered 
in  evidence  and  the  declaration  unless  the  declaration  contains  descriptive 
averments.     Ibid.  359. 

13.  Presumption  in  such  case.  In  such  a  state  of  case,  the  court  may 
presume  the  initial  letter  is  an  abbreviation  of  the  defendant's  christian 
name,  because  by  his  pleading  he  admits  the  execution  of  the  contract. 
Ibid.  359. 

14.  Presumption  where  the  name  is  different.  If  the  instrument  offered  in 
evidence  bears  a  really  different  name,  as  that  of  John  instead  of  William, 
of  course  no  such  presumption  could  be  indulged.     Ibid.  359. 

Trespass  quare  clausum  pregit. 

Plaintiff  must  prove  possession.     See  TRESPASS,  6. 

POSSESSION. 
Possession  op  land. 

In  what  manner  proven.     See  EVIDENCE,  28,  29 
Forcible  entry  and  detainer. 

There  must  be  an  entry  upon  the  possession  of  the  plaintiff —  and  herein,  of  the 
character  of  the  possession  required.  See  FORCIBLE  ENTRY  AND 
DETAINER,  1  to  7. 

POWERS. 
Subscription  for  public  purposes. 

Power  of  public  authorities  to  make  the  contract    See  SUBSCRIPTION,  1,  2 
Town  ordinances  —  extraterritorial  effect. 

Powers  of  toions  in  that  regard.     See  TOWNS  AND  CITIES,  1. 
Grant  of  power  to  a  town. 
What  constitutes.     Same  title,  3. 
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POWERS.     Continued. 
Power  to  prohibit  tippling-houses  and  dram-shops. 

Its  extent.     See  TOWNS  AND  CITIES,  2. 
Taxing  power  of  the  State. 

Who  amenable  thereto.     See  TAXES  AND  TAX  TITLES,  1,  2. 
Taxing  power  op  towns.    See  same  title,  9  to  15. 

Powers  op  trustees. 

Under  an  assignment  for  the  benefit  of  creditors.     See  ASSIGNMENT  FOR 
THE  BENEFIT  OF  CREDITORS,  3. 

Delegation  op  powers. 
By  a  trustee.    See  TRUSTS  AND  TRUSTEES,  2. 

Deepening  Chicago  river. 
Power  of  the  city  in  that  regard.     See  SPECIAL  ASSESSMENTS,  7,  8,  9. 

POWER  OF  ATTORNEY. 
When  irrevocable. 

Where  a  party  to  a  suit  buys  out  his  adversary's  right,  and  takes  from 
him  a  power  of  attorney  to  control  the  cause  —  either  to  prosecute  or  dis- 
miss the  same,  as  he  may  elect,  and  for  a  consideration  paid,  such  a  power 
of  attorney  is  made  irrevocable,  in  terms,  it  must  so  remain,  if  no  fraud 
was  practiced  in  obtaining  it.     Guthrie  v.  Wabash  Railway  Co.  109. 

PRACTICE. 
Filing  copy  op  instrument  sued  on. 

1.  What  constitutes  such  copy.  Where  a  party  is  sued  as  a  guarantor  of 
a  promissory  note,  and  a  copy  of  the  note  is  filed,  with  the  name  of  the 
defendant  as  indorser,  this  is  a  sufficient  copy  of  the  instrument  sued  on. 
Lee  et  al.  v.  Mendel,  359. 

Pleading  over  after  demurrer  overruled. 

2.  Without  leave  —  effect  of  so  doing.     See  PLEADING,  2. 
When  certain  objections  must  be  taken. 

3.  When  to  object  that  a  party  questioning  a  tax  deed  has  shown  no  title. 
Where  the  plaintiff  in  ejectment  relies  upon  a  tax  deed,  and  the  defend- 
ant relies  upon  proof  that  the  taxes  for  the  alleged  non-payment  of  which 
the  land  had  been  sold,  were  paid  before  the  sale,  an  objection  to  such 
proof  by  the  defendant  on  the  ground  that  he  has  shown  no  title  to  the 
land,  cannot  be  made  for  the  first  time  on  error;  it  should  be  made  on 
the  trial  below,  so  as  to  enable  the  party  to  obviate  it  by  proper  evidence. 
Daniels  v.  Burso,  307. 

When  the  specific  objection  must  be  made. 

4.  On  a  motion  to  exclude  evidence.     See  EVIDENCE,  32. 

* 

Allowing  further  proof. 

5.  By  a  party  after  he  has  rested  his  case  —  discretionary.  It  is  discretion- 
ary with  a  court  to  allow  a  party  to  introduce  further  evidence  in  chief 
after  he  has  rested  his  case.     Rowley  v.  Hughes,  316. 


592  INDEX 


PRACTICE.     Continued. 
Time  for  determining  motions. 

6.  Gibing  time  for  counter-proof.  Where  a  motion  is  made  in  a 
against  a  party  who  is  in  court,  he  cannot  complain  that  the  court  pro- 
ceeds to  hear  and  determine  the  same  without  extending  to  him  time  to 
meet  it,  when  he  has  not  asked  for  further  time  to  produce  counter  evi- 
nence,  nor  has  even  advised  the  court  he  intended  to  resist  the  motion. 
Petrie  v.  The  People,  335. 

7.  If  a  party  against  whom  a  motion  is  made  in  the  progress  of  a 
cause,  desires  to  meet  proof  filed  in  support  of  the  motion  by  counter 
evidence,  and  requires  further  time  to  enable  him  to  do  so,  he  should  ask 
further  time,  and  show  by  affidavit  that  he  can  make  the  proof,  and  that 
further  time  is  necessary.     Ibid.  335. 

Statements  to  a  jury  by  counsel. 

8.  Improper  assertion  of  facts  to  a  jury  by  the  State's  attorney,  in  a  criminal 
case  —  counteracted  by  instructions.  Where  the  State's  attorney,  in  his  con- 
cluding speech  to  the  jury  in  a  criminal  case,  improperly  asserts  his  own 
belief  in  the  guilt  of  the  accused,  and  asserts  facts  bearing  on  the  ques- 
tion of  guilt  which  are  not  in  evidence,  but  in  another  portion  of  his 
speech  he  told  the  jury  they  should  acquit  unless  they  believed  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant's  guilt  was 
established,  and  the  court  instructed  the  jury,  that  they  should  disregard 
any  mere  assertions  of  the  State's  attorney,  either  of  opinion  of  guilt  or 
matter  of  fact,  but  decide  the  case  solely  on  the  evidence  and  the  law,  it 
was  held,  this  instruction  should  be  deemed  to  have  had  the  effect  to 
destroy  the  force  of  the  improper  remarks  made  by  the  State's  attorney. 
Kennedy  v.  The  People,  489. 

Motion  for  new  trial. 

When  mode  before  judgment  —  effect  of  entry  of  judgment  in  disposing  of  the 
motion.     See  NEW  TRIALS,  15. 

When  made  after  judgment — effect  thereof  on  the  motion.     Same  title,  14. 

Rule  to  show  cause. 

Why  an  attachment  for  contempt  should  not  be  issued — not  necessary.    See 
ATTACHMENT,  1. 

Exceptions. 

When  necessary.     See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS 
lto4. 

PRACTICE  IN  CRIMINAL  CASES. 
Within  what  time  certain  objections  must  be  made. 

Want  of  a  venue  in  the  body  of  an  indictment.     See  CRIMINAL  LAW,  %, 

Omission  to  indorse  prosecutor's  name  on  an  indictment.     Same  title,  3. 

Swearing  part  of  a  jury  in  a  criminal  case  before  plea  entered.     See  JURY, 
9.  10. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Appeals. 

1.  When  an  appeal  would  lie  prior  to  the  act  of  1865.  At  the  November 
Term,  1864,  it  was  held,  that  an  appeal  would  not  lie  from  a  judgment  in 
replevin,  in  favor  of  the  defendant,  and  awarding  a  return  of  the  property, 
because,  in  such  case,  the  judgment  did  not  amount  to  twenty  dollars,  nor 
relate  to  a  franchise  or  freehold.     Mattingly  v.  Crowley,  32. 

2.  Prior  to  the  passage  of  the  act  of  18G5,  allowing  appeals  to  be  prose- 
cuted from  all  judgments,  etc.,  upon  which  a  writ  of  error  might  be  sued 
out,  a  party  could  not  have  an  appeal  from  a  judgment  in  his  own  favor  ; 
the  only  mode  by  which  he  could  have  the  case  reviewed  was  by  writ  of 
error.     Carr  v.  Miner,  33. 

3.  Construction  of  act  of  1865.  And  that  act  is  prospective  only,  in  its 
operation  in  that  regard  ;  so  a  j  udgment  rendered  before  its  passage  is 
not  within  its  operation.     Ibid.  33. 

4.  Who  may  take  an  appeal.  Where  a  decree  has  been  rendered  against 
two  defendants  in  chancery,  either  one  has  the  right  of  appeal,  and  for 
that  purpose  has  the  right  to  use  the  name  of  the  other  not  joining  in  the 
appeal.     Willenborg  et  al.  v.  Murphy,  Admr.  46. 

5.  Within  what  time  an  appeal  may  be  prayed.  An  appeal  may  be  prayed 
at  any  time  during  the  term  at  which  the  judgment  appealed  from  was 
rendered.  McM'dlen  v.  Bethold  et  al.  34;  Illinois  Central  R.  R.  Co.  v. 
Johnson,  35. 

Damages  on  dismissing  appeal. 

6.  In  what  character  of  case  allowable.  Damages  are  allowable,  under  the 
fifty-seventh  section  of  the  "  practice  "  act,  upon  dismissing  an  appeal  for 
want  of  prosecution,  taken  by  the  defendants  from  a  decree  of  foreclosure 
of  a  mortgage,  which  found  the  amount  due,  and  directed  a  sale  of  the 
premises,  although  there  was  no  decree  in  personam  against  the  defend- 
ants for  the  payment  of  the  money.     Colby  et  al.  v.  Small,  42. 

Notice  of  dismissal  of  appeal. 

7.  Not  required.     See  NOTICE,  2. 

Appeal  bonds. 

8.  Requisites  of  an  appeal  bond.  An  appeal  bond  which  recites  the  judg1- 
ment  appealed  from  as  having  been  rendered  on  the  seventh  day  of  a  given 
month,  when  the  record  shows  it  to  have  been  rendered  on  the  sixth,  is 
bad,  on  a  motion  to  dismiss  the  appeal.    Lemon  et  al.  v.  Stephenson,  45. 

9.  Where  an  appeal  bond  recites  a  judgment  rendered  on  the  14th  day 
of  the  month,  and  the  record  shows  the  judgment  to  have  been  rendered 
on  the  13th  day  of  the  same  month,  the  bond  will  be  held  insufficient. 
Deitrich  v.  Rumsay,  50. 

10.  Where  the  judgment  appealed  from  was  in  replevin,  and  a  return 
of  the  property  was  awarded,  the  appeal  bond  should  recite  the  character 
of  judgment  in  that  regard.    Ibid.  50. 

11.  An  appeal  bond  is  defective,  which  recites  the  decree  appealed  from 
as  a  joint  decree  against  two  defendants,  when  the  record  shows  the 

38 — 40th  III. 
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decree  to  have  been  against  one  of  the  defendants  only.     Witlenborg  et  al 
v.  Murphy,  Admr.  46. 

12.  Effect  of  a  defective  execution  of  the  bond  by  one  of  two  appellants.  Where 
an  appeal  was  prayed  by  two  defendants  from  a  decree  against  only  one 
of  them,  the  appeal  bond  executed  by  the  party  against  whom  the  decree 
was  rendered  will  not  be  invalidated  because  of  its  being  also  executed 
in  the  name  of  the  other  party  without  authority.     Ibid.  46. 

13.  Nor  would  it  have  been  different,  as  regards  the  validity  of  the 
appeal  bond,  had  the  decree  been  rendered  against  both  the  defendants, 
for,  even  in  that  case,  either  one  would  have  the  right  of  appeal,  and  for 
that  purpose  would  have  the  right  to  use  the  name  of  the  other  not  join- 
ing in  the  appeal.     Ibid.  46. 

14.  By  whom  to  be  signed.  An  appeal  bond  should  be  executed  by  the 
person  named  as  security  in  the  order  granting  the  appeal ;  if  not  so  exe- 
cuted, the  appeal  will  be  dismissed  on  motion.     Slnnkell  v.  Letcher  et  al.  48. 

15.  Where  the  plaintiff  in  an  action  of  forcible  entry  and  detainer  prays 
an  appeal  to  the  Supreme  Court,  the  appeal  bond  must  be  executed  by  the 
plaintiff  himself;  it  will  not  suffice  for  the  landlord  of  the  plaintiff  to 
execute  the  bond.    Arneson  v.  Forsyth,  49. 

16.  Amendment  of  an  appeal  bond.  Where  an  appeal  bond  is  defective 
in  failing  to  recite  correctly  the  decree  of  the  court  below,  the  appeal  will 
not  be  dismissed  for  such  defect,  where  the  appellant  asks  leave  to  amend 
the  bond.     Willenborg  et  al.  v.  Murphy,  Admr.  46. 

17.  When  executed  by  attorney  in  fact — presumption  as  to  his  authority. 
Where  an  appeal  bond,  purporting  to  have  been,  executed  by  an  attorney 
in  fact,  was  approved  by  the  Circuit  Court,  it  will  be  presumed  that  there 
was  before  that  court  sufficient  evidence  of  the  authority  of  the  attorney 
to  execute  the  bond  in  behalf  of  his  principal.  Illinois  Central  Railroad 
Company  v.  Johnson,  35. 

18.  Approval  of  appeal  bond.  Where  the  court  below,  in  granting  an 
appeal,  prescribes  the  penalty  in  which  the  bond  shall  be  given,  within 
what  time  it  shall  be  filed,  and  the  name  of  the  security,  and  these  require- 
ments are  complied  with,  the  bond  requires  no  further  approval ;  and  if 
the  clerk  should  add  his  approval,  such  unnecessary  act  would  not  vitiate 
the  bond.     Ibid.  35. 

19.  Time  of  filing  —  and  effect  of  omission  tc  file  in  proper  time.  If  an  appeal 
bond  be  not  filed  within  the  time  fixed  by  the  court  granting  the  appeal, 
the  omission  will  be  ground  for  dismissing  the  appeal.  Price  v.  Pittsburgh, 
Fort  Wayne  and  Chicago  R.  R.  Co.  4A. 

20.  Waiver  of  remedy  in  such  case.  But  a  motion  to  dismiss  the  appeal 
for  such  cause,  comes  too  late  after  an  appearance.     Ibid.  44. 

WHIT  OP  EltROR,  WHEN  IT  WILL  LIE. 

21.  To  a  County  Court.  A  writ  of  error  does  not  lie  to  a  County  Court, 
to  bring  in  review  the  propriety  of  the  action  of  that  court  in  the  appoint 
ment  of  an  administrator.    Hobson  et  al.  v.  Payne,  25. 
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22.  Former  decision.  The  case  of  The  Unknown  Heirs  of  Langworthy  v. 
Baker,  Admr.  23  111.  487,  reviewed  and  explained  in  reference  to  that 
question.     Hobson  et  al.  v.  Payne,  25. 

23.  In  behalf  of  the  people.  A  writ  of  error  will  lie  in  behalf  of  the  prose- 
cution to  reverse  a  judgment  in  the  Circuit  Court  dismissing  a  proceeding 
for  bastardy.     The  People  v.  Noxon,  30. 

Plaintiff  in  error  must  be  in  court. 

24.  Where  there  is  nothing  to  show  that  the  party  whose  name  appears 
upon  the  record  as  plaintiff  in  error  has  brought  himself  under  the  juris- 

.  diction  of  the  court,  no  motion  on  the  part  of  the  defendant  in  error,  which 
assumes  that  the  plaintiff  is  in  court,  will  be  entertained.  Glapp  et  al.  v. 
Reid  et  al.  30. 

25.  Remedy  of  defendant  in  such  case.  In  such  a  state  of  case,  the  defend- 
ant in  error  may  take  a  rule  upon  the  plaintiff  to  bring  himself  within  the 
jurisdiction  of  the  court.     Ibid.  31. 

26.  And,  such  a  rule  being  asked  in  this  case,  the  court  entered  a  rule 
upon  plaintiff  to  sign  the  assignment  of  errors  which  was  attached  to  the 
record,  bat  was  not  signed.     Ibid.  31. 

Dismissal  of  writ  of  error. 

27.  By  a  portion  of  several  plaintiffs.  Where  a  writ  of  error  has  been  sued 
out  by  several,  a  portion  of  the  plaintiffs  in  error  may  dismiss  the  suit  as 
to  themselves,  leaving  the  remaining  plaintiffs  to  prosecute  their  suit  if 
they  desire  so  to  do.     Thorp  et  al.  v.  Thorp,  Admr.  113. 

28.  Costs  on  such  dismissal.    See  COSTS,  8. 
Scire  facias  and  service  thereof. 

29.  Effect  of  neglect  in  respect  thereto.  The  neglect  of  a  plaintiff  in  erroi 
who  has  procured  the  award  of  a  supersedeas,  to  have  a  scire  facias  issued, 
or  a  failure  to  use  reasonable  diligence  to  have  the  same  served  in  proper 
time,  does  not  entitle  the  defendant  to  a  dismissal ;  but  he  may  join  in 
error  and  have  the  cause  heard  at  the  return  term,  without  giving  the  ten 
days'  notice  as  required  by  the  sixth  rule.     Gibbs  et  al.  v.  Blackwell  et  al.  51j 

Process,  generally. 

30.  Service  thereof,  and  where  returnable,    See  PROCESS,  7,  8,  9,  10. 
Filing  transcript  of  record. 

31.  On  appeals — construction  of  act  of  1865.  The  time  within  which  the 
transcript  of  the  record  is  required  to  be  filed  in  this  court,  in  case  of  an 
appeal,  under  the  act  of  February  16,  1865,  must  be  computed  from  the 
day  on  which  the  judgment  appealed  from  was  rendered,  regardless  of  the 
time  when  the  court  may  be  adjourned  for  the  term.  Toledo,  Peoria  and 
Warsaw  Railroad  Co.  v.  Coomes,  37. 

32  Application  for  extension  of  time.  An  application  for  further  time 
within  which  to  file  a  transcript  of  the  record,  in  a  case  brought  to  thig 
court  by  appeal,  must  be  made  within  the  time  prescribed  by  law  for  filing 
such  transcript.     A  Jams  et  al.  v.  Robertson,  40. 
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33.  So  a  transcript  will  not  be  allowed  to  be  filed  after  the  expiration  of 
such  time  unless  the  application  has  been  made  in  proper  time.  Adams 
et  al.  v.  Robertson,  40. 

34.  Filing  record  sooner  than  the  law  requires— continuance.  If  the  appel- 
lant voluntarily  files  his  record  in  this  court  sooner  than  required  by  law, 
and  the  appellee  appears  and  joins  in  error,  the  case  will  stand  for  hearing 
at  the  term,  the  same  as  if  the  record  had  been  filed  under  the  require- 
ments of  law ;  and  in  such  case  the  appellant  cannot  have  a  continuance 
merely  because  he  was  not  required  by  law  to  file  his  record  at  that  term. 
Williams  et  al.  v.  Rutter  et  al.  40. 

35.  On  writs  of  error — effect  of  neglect  thereof.  The  omission  to  file  the 
transcript  of  the  record  in  a  cause  in  which  a  writ  of  error  has  been  sued 
out,  within  the  first  two  days  of  the  term,  is  not  ground  for  dismissing  the 
suit.     Strong  et  al.  v.  Allen,  43. 

36.  Remedy  in  case  of  such  neglect  But  such  omission  is  ground  for  a  rule 
upon  the  clerk  of  the  court  below  to  make  return  to  the  writ  of  error. 
Ibid.  43. 

Supersedeas. 

37.  When  granted.  A  supersedeas  will  not  be  granted  on  the  application 
of  a  plaintiff  in  error  who  seeks  the  reversal  of  a  judgment  in  his  own 
favor.     Carr  v.  Miner,  33. 

38.  Effect  of  a  supersedeas.  The  granting  of  a  supersedeas  will  not  have 
the  effect  to  prevent  the  clerk  of  the  court  below  from  issuing  his  fee  bills 
to  collect  the  costs  in  the  cause,  occasioned  by  the  parties  respectively  ;  it 
would  only  restrain  the  successful  party  from  proceeding  under  his  judg- 
ment.    Ibid.  33. 

39.  Whether  record  must  be  filed  and  cause  docketed.  An  application 'for  a 
supersedeas  made  in  open  court,  in  the  grand  division  in  which  the  writ 
of  error  must  be  sued  out,  will  not  be  entertained  unless  the  record  hat 
been  filed  and  the  cause  docketed.     Anonymous,  115. 

Motions. 

40.  When  motions  must  be  in  writing  and  supported  by  affidavit.  A  motion 
for  a  writ  of  certiorari  must  be  in  writing  and  supported  by  affidavit  of  the 
causes  which  make  it  proper  to  award  the  writ.     Waterman  v.  Raymond,  63. 

41.  A  suggestion  of  diminution  of  record,  as  the  basis  for  an  application 
for  a  writ  of  certiorari,  should  be  supported  by  affidavit  showing  the  fact 
of  diminution,  where  that  fact  does  not  appear  from  the  face  of  the  record 
itself.      Von  Glahn  v.  Von  Glahn,  73. 

42.  After  a  joinder  in  error,  if  objection  be  made,  a  motion  for  leave  to 
assign  additional  errors  will  not  be  entertained,  except  it  be  in  writing. 
Casey  v.  Hbrton,  54. 

43.  A  motion  for  an  extension  of  the  time  for  filing  a  transcript  ol  the 
record  in  this  court,  must  be  in  writing,  and  supported  by  affidavit.  Web* 
$ter  et  al.  v.  Fierce  et  al.  39. 
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44.  When  considered.  Special  motions  are  not  considered  by  tlie  court 
until  the  day  following  that  upon  which  they  are  entered.  (Jaded  Staes 
Express  Co.  v.  Bedbury,  122. 

Op  imperfect  and  incomplete  transcripts. 

45.  And  of  the  time  and  manner  of  reforming  them.  This  court  cannot 
amend  a  transcript  of  a  record,  even  by  the  original  papers,  should  they 
be  produced  by  a  party  for  that  purpose.  Illinois  Central  Railroad  Co.  v. 
Garish,  70. 

46.  Should  matter  be  copied  into  the  transcript  as  a  part  of  a  bill  of 
exceptions,  which  is  not  contained  in  the  original  bill  of  exceptions,  the 
proper  course  is,  upon  proper  suggestion,  supported  by  affidavit,  to  ask 
for  a  writ  of  certiorari,  so  that  a  correct  record  may  be  brought  up. 
Ibid.  70. 

47.  Where  an  order  not  belonging  to  the  case,  has  been  improperly 
copied  into  the  transcript,  the  clerk  below  can  copy  such  order  and  certify 
to  the  Supreme  Court  that  it  does  not  belong  to  the  case.  Rivard  et  al.  v. 
Walker  et  al.  120. 

48.  If  matter  of  record  in  the  court  below  has  been  omitted  from  the 
transcript,  the  clerk  of  that  court  can  copy  such  omitted  matter,  together 
with  such  other  portion  of  the  record  as  may  be  necessary  to  show  the 
relation  of  the  omitted  portion  to  the  cause,  and  certify  it  accordingly. 
Rowley  v.  Hughes,  71. 

49.  On  motion  to  dismiss  an  appeal  because  of  the  insufficiency  of  the 
record,  held,  the  fact  that  the  transcript  of  the  record  and  proceedings  in 
the  court  below  is  incomplete,  is  no  ground  for  dismissing  the  appeal. 
If  the  appellee  desires  a  complete  record,  he  should  ask  for  a  writ  of 
certiorari.     Gardner  v.  Diedrich,  72. 

50.  When  an  application  for  a  writ  of  certiorari  is  in  due  form,  and  an 
interpolation  of  the  record  is  alleged,  the  practice  is  to  grant  the  writ, 
without  regard  to  the  materiality  of  the  grounds  upon  which  it  is  asked. 
Reed  v.  Curry,  73. 

51.  The  granting  of  the  writ  does  not  delay  the  hearing  of  the  cause 
without  a  special  order  to  that  effect.     Ibid.  73. 

52.  It  is  the  uniform  practice  of  this  court  to  award  a  writ  of  certiorari 
when  it  is  properly  made  to  appear  that  there  is  a  diminution,  of  the 
record.     Schirmer  v.  The  People,  66. 

53.  Upon  an  application  by  the  State's  attorney  for  a  writ  of  certiorari 
in  a  criminal  case,  upon  a  suggestion  of  diminution  of  the  record,  it  is 
enough  that  the  State's  attorney,  who  supported  his  application  by  his 
own  affidavit,  acquired  his  knowledge  of  the  contents  of  the  record  in  the 
court  below,  from  the  circuit  judge  who  tried  the  cause,  the  record  com- 
ing from  a  county  not  within  the  circuit  of  the  State's  attorney.     Ibid.  66. 

54.  Within  what  time  a  diminution  of  the  record  may  be  suggested.  A  joinder 
in  error  is  not  necessarily  conclusive  upon  the  defendant  in  respect  of  the 
sufficiency  of  the  transcript  of  the  record  ;  but  he  may  move  to  withdraw 
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his  joinder  for  the  purpose  of  suggesting  a  diminution  of  the  record,  and 
supply  its  deficiencies,  if  any  are  made  to  appear.     Gibbs  v.  Blackwell,  66. 

55.  An  application  for  a  writ  of  certiorari  to  enable  the  party  to  bring  rip 
a  more  perfect  transcript  of  the  record,  will  not  be  entertained  after  the 
term  at  which  the  cause  was  submitted  to  the  court  for  decision.  SteiU 
v.  The  People,  59. 

56.  If  made  during  the  term,  however,  the  motion  will  be  entertained, 
and  upon  cause  shown,  the  party  will  be  afforded  an  opportunity  of  bring- 
ing up  a  correct  transcript.     Ibid.  59. 

57.  A  motion  for  a  writ  of  certiorari  by  the  plaintiff  in  error,  after 
joinder  in  error  and  submission,  will  be  regarded  as  including  a  motion 
to  set  aside  the  joinder  and  submission,  as  such  condition  of  the  case  is 
inconsistent  with  the  character  of  relief  sought  by  the  writ.     Ibid.  60. 

58.  A  defendant  in  error,  to  avail  himself  of  a  diminution  of  record, 
should  move  for  a  writ  of  certiorari  before  joinder  in  error,  or,  in  case  he 
has  joined  in  error,  should  obtain  leave  to  withdraw  his  joinder  for  that 
purpose.     Boynton  v.  Champlin,  63. 

59.  A  suggestion  of  a  diminution  of  record  will  not  be  entertained  upon 
an  application  for  a  rehearing.     Ibid.  63. 

Imperfect  record  in  the  court  below. 

60.  Time  and  mode  of  amendment,  and  how  to  procure  a  transcript  of  an 
amended  record.  The  Supreme  Court  will  not  undertake  to  amend  or  cor- 
rect the  record  of  the  court  below.  So,  if  it  appears  from  the  face  of  the 
record  that  a  bill  of  exceptions  is  properly  incorporated  therein,  when 
the  fact  is  otherwise,  application  must  be  made  to  the  court  below, 
upon  proper  notice,  to  reform  the  record  in  that  regard.  Wilder  et  al.  v. 
House,  92. 

61.  Where  papers  are  improperly  incorporated  in  the  record,  objections 
to  them  will  be  considered  upon  the  hearing ;  but  a  preliminary  motion 
to  exclude  them  from  the  record  will  not  be  entertained.  Gecurn  v 
Dean,  92. 

62.  This  court  cannot  supply  omissions  in  the  record ;  that  can  only  be 
done  in  the  court  below.     Ballance  v.  Leonard,  72. 

63.  This  court  has  no  power  to  amend  the  records  of  the  court  below, 
or  to  make  any  order  in  regard  to  their  amendment ;  ncr  will  the  court 
order  an  amendment  of  the  transcript  of  that  record  filed  in  this  court. 
Bergen  et  al.  v.  Biggs,  61. 

64.  The  Supreme  Court  cannot  direct  that  to  be  made  a  matter  of 
record  which  was  not  made  so  in  the  court  below.  Underwood  v.  Hossack, 
98. 

65.  So,  if  a  bill  of  exceptions  has  not  become  a  matter  of  record  by 
reason  of  not  having  been  filed  in  proper  time,  no  remedy  can  be  afforded 
in  this  court.     Ibid.  98. 
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66.  Where  it  is  alleged  that  certain  instructions  were  omitted  from  the 
bill  of  exceptions,  this  court  can  only  award  a  writ  of  certiorari,  to  enable 
the  party  to  bring  up  a  complete  record,  when  amended  in  the  court 
below.     This  court  cannot  supply  the  deficiency.    Ballance  v.  Leonard,  72. 

67.  Amendment  in  the  court  below  —  of  the  time  for  making  the  application  — 
r.otice.  If  a  party  desires  an  amendment  or  correction  of  the  record  in  a 
cause  after  the  term  at  which  the  judgment  was  rendered  therein,  appli- 
cation for  that  purpose  must  be  made  in  open  court,  and  upon  notice  to 
the  opposite  party.     Wallahan  et  al.  v.  The  People,  103. 

68.  If  improperly  made,  will  be  stricken  out.  So,  if  an  additional  or 
amended  bill  of  exceptions  should  be  procured  to  be  signed  in  vacation, 
after  the  trial,  and  without  notice,  it  will  be  stricken  from  the  record  on 
motion  in  this  court.     Ibid.  103. 

69.  Amendment  of  bill  of  exceptions,  at  a  subsequent  term,  can  only  properly 
be  made  when  there  is  something  to  amend  by.     Ibid.  103. 

70.  Presumption  in  support  of  an  amendment.  But,  where  a  bill  of  excep- 
tions has  been  amended  by  the  court  below,  in  the  absence  of  an  exception 
in  respect  thereto,  it  will  be  presumed  there  was  something  to  amend  by. 
Ibid.  103. 

71.  Continuance  for  purpose  of  amendment.  Where  it  is  shown  that  there 
is  a  material  discrepancy  between  the  judgment  appealed  from,  as  entered 
of  record,  and  the  judgment  actually  pronounced  by  the  court,  a  con- 
tinuance of  the  cause  will  be  allowed  in  this  court,  at  the  instance  of  the 
appellee,  who  was  the  plaintiff  below,  to  enable  him  to  apply  to  the  court 
below  to  correct  the  entry.     Shipley  et  al.  v.  Spencer,  105. 

72.  After  expiration  of  a  rule  to  join  in  error.  And  such  continuance  waa 
allowed  upon  application  made  after  a  rule  to  join  in  error  had  expired, 
and  notwithstanding  a  cross  motion  by  the  appellant  for  a  reversal  for 
non-joinder  in  error.    Ibid.  105. 

73.  Costs  on  continuance  to  amend  the  record.     See  COSTS,  9,  10. 

74.  Where  it  appears  that  no  judgment  was  entered  of  record  in  the 
court  below,  in  a  cause  which  is  brought  to  this  court  by  appeal,  but 
that  a  verdict  was  returned  by  the  jury,  a  continuance  will  be  allowed  to 
enable  the  appellant  to  apply  to  the  court  below  to  have  the  judgment 
entered  as  of  the  term  at  which  the  verdict  was  returned  and  the  appeal 
granted.    Kelsey  v.  Berry,  69. 

75.  When  it  appears  that  material  evidence  has  been  inadvertently 
omitted  from  the  bill  of  exceptions,  and  that  proper  diligence  has  been 
need  to  supply  the  deficiency,  an  opportunity  will  be  given  the  party  to 
apply  to  the  court  below  to  amend  the  bill  of  exceptions  so  that  th«. 
whole  case  may  be  presented  to  this  court.    Brooks  v.  Bruyn,  64. 

76.  If  it  appears  to  this  court  that  an  error  has  intervened  in  making 
up  the  record  below,  and  that  the  party  aggrieved  thereby  has  not,  since 
its  discovery,  had  an  opportunity  to  apply  to  that  court  for  its  correction 
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and  that  justice  requires  he  shall  have  sucn  opportunity,  the  cause  will 
be  continued  in  order  to  give  him  an  opportunity  to  apply  to  the  court 
below  to  have  its  record  amended.     Bergen  et  al.  v.  Biggs,  61„ 

77.  Certiorari  not  necessary,  to  bring  up  an  amended  record.  No  writ  of 
certiorari  is  necessary  to  bring  up  the  amended  record,  but  the  party  inter- 
ested in  so  doing  can  file  it  as  an  additional  or  amended  record,  and  it 
will  be  considered  in  connection  with  the  original  transcript.  Bowley  v. 
Hughes,  71. 

78.  Where  counsel  for  the  plaintiff  in  error  asked  leave  to  file  an 
additional  transcript  of  the  record,  instead  of  applying  for  a  writ  of 
certiorari,  the  court  said:  "  There  being  no  objection,  the  motion  will  be 
allowed."     Flagler  v.  Crow,  70. 

79.  But  certiorari  will  be  awarded  if  necessary.  Where  a  party  to  a  cause 
in  the  Supreme  Court  has  obtained  an  amendment  of  the  record  in  the 
court  below,  and  the  clerk  of  that  court  fails  to  furnish  a  transcript  cf  the 
corrected  record,  a  writ  of  certiorari  will  be  awarded,  requiring  the  clerk 
to  certify  the  corrected  record  to  this  court.     Bergen  et  al.  v.  Biggs,  61. 

Abstracts. 

80.  Abstracts  cannot  be  dispensed  with.  A  cause  will  not  be  heard  in  the 
Supreme  Court  unless  an  abstract  of  the  record  is  filed.     Chavis  v.  Beeds  55. 

81.  Amended  abstracts.  Either  party  may  file  an  amended  abstract,  as 
of  course,  without  first  obtaining  leave  for  that  purpose.     Anonymous.  56. 

82.  Insufficient  abstracts— right  of  the  defendant  in  error.  A  defendant  in 
error  has  the  right  to  file  a  sufficient  abstract  of  the  record  in  the  cause, 
in  case  the  plaintiff  has  neglected  to  do  so.  Phelps,  Admr.,  v.  Funkhouser,  27. 
Costs  in  respect  thereto.     See  COSTS,  6. 

83.  Bights  of  defendant  when  plaintiff  fails  to  file  abstract  If  the  plaintiff 
shall  fail  to  file  an  abstract  within  the  time  required  by  the  standing  or 
special  rule,  then  the  other  party  may  do  so,  if  he  desires  a  hearing,  and 
have  the  costs  taxed.     Bostwick  v.  Williams,  114. 

84.  If  the  plaintiff  in  error  omits  to  file  an  abstract  of  the  record,  the 
defendant  may  file  an  abstract  and  prepare  the  cause  for  hearing  ex  parte ; 
or,  on  the  second  calling  of  the  cause,  the  defendant  may  have  the  cause 
continued  or  dismissed,  at  the  discretion  of  the  court.     Chavis  v.  Beed,  55. 

85.  Where  neither  party  files  an  abstract.  In  case  neither  party  shall 
furnish  an  abstract,  and  no  special  rule  has  been  entered,  the  cause  will 
be  continued  or  dismissed,  at  the  discretion  of  the  court,  upon  being 
reached  on  a  call  of  the  docket.     Bostwick  v.  Williams,  114. 

86.  A  special  rule  upon  the  plaintiff  in  error  to  file  an  abstract  of  the 
record  is  necessary  before  the  cause  will  be  dismissed  or  continued  for 
want  of  an  abstract.     Ibid.  114. 

87.  Printed  abstracts,  at  what  time  objection  may  be  taken  that  ikty  are  not 
filed.    Objection  cannot  be  taken  by  the  defendant  to  the  failure  of  the 
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plaintiff  to  file  printed  abstracts  and  brief,  until  the  calling  of  the  cause. 
Gibbs  et  al.  v.  Blackwell  et  al.  51. 

88.  Effect  of  non-compliance  with  the  rules.  Should  tlie  rule  in  regard  to 
abstracts  not  be  complied  with  on  or  before  the  calling  of  the  cause,  it 
will  be  continued  or  dismissed,  at  the  discretion  of  the  court.     Ibid.  51. 

89.  When  insufficient  number  of  printed  abstracts  filed — consequence  thereof. 
A  writ  of  error  will  not  be  dismissed  merely  because  less  than  the  requisite 
number  of  printed  abstracts  are  filed,  but  a  short  rule  may  be  taken  upon 
the  plaintiff  to  file  the  proper  number.     Spear  v.  Z>'  Clercy,  56. 

Briefs. 

90.  Printed  briefs  are  required  whether  the  cause  be  submitted  for 
decision  with  or  without  oral  argument.     Anonymous,  57. 

91.  And  printed  briefs  are  required  to  be  filed,  before  a  case  will  be  con- 
sidered, even  though  there  be  written  arguments  filed.  Gochenour  v. 
Mowry,  57. 

92.  Printed  briefs  must  be  filed,  even  though  there  be  a  printed  argu- 
ment, unless  the  points  are  clearly  and  separately  set  down  in  the 
argument,  with  the  authorities  in  support  thereof  immediately  following. 
Gillespie  v.  Bout,  58. 

93.  Continuance  for  want  of  printed  briefs.  Where  a  cause  on  writ  of 
error,  without  a  supersedeas,  was  submitted  without  oral  argument,  the 
cause  was  continued  because  the  plaintiff  in  error  failed  to  furnish  printed 
briefs.     Anonymous,  59. 

94.  Dismissal  for  the  same  cause.  Had  the  cause  been  brought  up  by 
appeal,  or  had  a  supersedeas  been  granted,  the  cause  would  have  been  dis- 
missed, on  account  of  the  neglect  of  the  plaintiff  to  prepare  the  same  for  a 
hearing.    Ibid.  59. 

Order  op  pleading. 

95.  P  lea  of  matter  of  fact  waives  the  right  to  join  in  error.  Should  a  defend- 
ant plead  a  release  of  errors,  and  be  unable  to  sustain  his  plea,  he  will  not 
afterward  be  allowed  to  join  in  error.     Austin  et  al.  v.  Painter,  82. 

Issues  op  fact — how  tried. 

96.  An  issue  of  fact  upon  a  plea  of  release  of  errors  cannot  be  tried  in 
the  Supreme  Court  except  by  consent  of  parties.     Austin  et  al.  v.  Bainter,  82. 

97.  And  even  if  there  be  such  consent,  this  court  will  not  hear  oral  testi- 
mony, but  will  only  try  the  issue  upon  evidence  in  writing.     Ibid.  82. 

98.  Should  there  be  no  consent,  or  if  the  evidence  is  not  to  be  presented 
in  writing,  the  court  will  direct  the  issue  to  be  sent  to  the  court  from 
which  the  cause  was  brought,  to  be  there  tried  by  a  jury,  and  their  finding 
to  be  certified  to  this  court.    Ibid.  82. 

99.  Where  an  issue  of  fact  is  formed  in  a  proceeding  in  this  court  for  a 
mandamus,  if  it  be  upon  nul  tiel  record,  it  may  be  tried  in  this  court ;  but, 
if  it  involves  facts  outside  of  the  record,  it  must  be  sent  to  some  other 
court  of  appropriate  jurisdiction,  where  the  issue  can  be  tried  by  a  jury, 
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and  the  verdict  certified  back  to  this  court.     The  People  ex  rel.  Baldwin  v. 

Young  et  al.  87. 

100.  Where  issues  of  fact  are  formed  upon  a  return  to  an  alternative 
vrit  of  mandamus,  if  the  evidence  is  matter  of  record,  the  issues  may  be 

tried  by  this  court ;  but  if  the  evidence  rests  in  parol,  they  will  be  sent  to 
some  Circuit  Court  or  other  court  of  appropriate  j  urisdiction,  for  trial  by  a 
jury.     The  People  ex  rel.  Prettyman  v.  Supervisors  of  Logan  County,  87. 
Assignment  op  errors. 

101.  What  may  and  what  may  not  be  assigned  for  error — refusal  to  grant  a 
new  trial.  By  the  common  law,  the  refusal  to  grant  a  new  trial  could  not 
be  assigned  for  error,  and  such  was  the  law  in  this  State  until  the  passage 
of  the  act  of  July  21,  1837,  allowing  exceptions  to  be  taken  to  decisions  of 
the  Circuit  Courts  overruling  motions  for  new  trials,  and  assigning  error 
thereon.  This  statute  bestows  upon  the  Supreme  Court  the  power  to 
supervise  every  verdict  that  may  be  rendered  in  any  of  the  courts  of  record 
in  this  State ;  this  control,  so  bestowed  upon  this  court,  is  unqualifi^-d 
and  unlimited.  The  Chicago  and  Rock  Island  Railroad  Company  v.  McXean, 
219. 

102.  Refusal  to  set  aside  default.  The  refusal  of  the  Circuit  Court  to  set 
aside  a  default  on  motion,  cannot  be  assigned  for  error.  Mitchell  v.  City  of 
Chicago,  174. 

103.  Rejecting  competent  evidence  not  necessarily  error.  It  is  net  error  to 
reject  evidence,  though  it  be  strictly  admissible,  if  it  appears  from  other 
evidence  in  the  record  that  its  admission  would  not  have  changed  the 
result.     Rowley  v.  Hughes,  316. 

104.  Must  be  on  the  record.  The  assignment  of  errors  should  be  upon  the 
original  record,  or  attached  thereto.     Gibbs  et  al.  v.  Blackwell  et  al.  51. 

105.  Effect  of  non-compliance  with  the  rule.  But,  when  the  errors  had  been 
assigned  upon  the  abstract  and  brief,  the  court  refused  to  dismiss  the  suit 
for  non-compliance  with  the  rule,  on  condition  it  was  complied  with  at 
once.    Ibid.  51. 

106.  Where  a  supersedeas  has  been  awarded,  inadvertently,  without  an 
assignment  of  errors  on  the  record,  the  court,  upon  its  attention  being 
called  to  the  omission,  will  require  them  to  be  assigned  at  once,  and,  in 
default  thereof,  will  dismiss  the  cause.     Ibid.  51. 

107.  Within  what  time  errors  must  be  assigned.  But,  in  such  case  of  the 
award  of  a  supersedeas  without  a  proper  assignment  of  errors,  the  plaintiff 
in  error,  in  the  absence  of  a  special  direction  so  to  do,  is  not  obliged  to 
assign  errors  on  the  record  until  the  third  day  of  the  return  term — the 
time  within  which  the  assignment  of  errors  is  required  to  be  made,  under 
the  seventh  rule,  when  the  writ  of  error  is  not  to  operate  as  a  supersedeas. 
Ibid.  51. 

108.  In  case  of  an  amended  transcript.  Where  an  amended  transcript 
of  the  record  is  filed,  it  is  regarded  as  a  part  of  the  original  transcript, 
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and    an    assignment   of   errors   on   such   original   record   is   sufficient. 

Anonymous,  53. 

109.  Assignment  of  additional  errors  may  be  allowed  in  the  discretion  of 
the  court,  but,  after  issue  formed,  it  will  not  be  allowed  except  upon  good 
cause  shown.     Anonymous,  54. 

110.  Cross  errors  are  not  necessary,  on  an  appeal  from  a  decree  in  chan- 
cery, in  order  to  bring  the  whole  case  before  the  court.     Carter  v.  Moses,  55 

Joinder  in  error. 

111.  When  not  necessary.  Where  both  parties  submit  a  cause  for 
decision,  without  a  joinder  in  error,  it  is  not  important  that  there  should 
be  such  joinder.    Phelps,  Admr.,  v.  Furikhouser,  27. 

112.  After  submission.  But  if  the  defendant  desires,  in  such  case,  to  join 
in  error,  he  may  do  so  without  the  submission  being  set  aside.    Ibid.  27. 

113.  Non-joinder  in  error — submission  ex  parte.  A  cause  may  be  sub- 
mitted for  decision  upon  its  merits  ex  parte,  though  there  be  no  joinder  in 
error.    Elijah  v.  Taylor,  79. 

114.  When  a  party  cannot  be  compelled  to  join  in  error.  Where  an  appel- 
lant is  in  such  position  that  he  cannot  be  compelled  to  file  his  record  at  a 
certain  term,  he  cannot,  by  voluntarily  filing  his  record  at  that  term, 
require  the  appellee  then  to  join  in  error.     Winne  v.  Hammond,  117. 

115.  Rule  to  join  in  error — pending  a  writ  of  certiorari.  Where  a  writ  of 
certiorari  has  been  awarded  upon  suggestion  of  diminution  of  record,  at 
the  instance  of  the  defendant  in  error,  a  rule  to  join  in  error  will  not  be 
entered  until  the  writ  is  returned.     Schirmer  v.  The  People,  67. 

116.  When  it  matures.  A  rule  to  join  in  error  at  a  specified  time 
matures  on  the  calling  of  the  cause,  even  though  that  be  before  the  day 
bo  specified.     Anonymous,  78. 

117.  When  joinder  allowed  after  rule  expired.  A  joinder  in  error  will  be 
allowed,  if  done  instanter,  pending  a  motion  to  reverse  for  non-joinder,  a 
rule  for  joinder  having  expired.    Higgins  v.  Crosby,  79. 

118.  Erasing  joinder  in  error  without  leave  —  its  effect  Every  thing  writ- 
ten upon  the  record  in  this  court  will  be  regarded  as  existing  until  with- 
drawn or  erased  by  leave  of  the  court.  Price  v.  Pittsburgh,  Fort  Wayne 
and  Chicago  R.  R.  Co.  44. 

119.  So,  where  the  appellee,  after  having  written  a  joinder  in  error  upon 
the  record,  discovered  grounds  for  a  motion  to  dismiss  the  appeal,  and 
thereupon  erased  the  joinder  before  returning  the  record  to  the  files,  but 
without  leave  of  the  court,  it  was  7teld,  the  erasure  could  not  avail — the 
joinder  still  existed.    Ibid.  44. 

Reversal  for  non-joinder  in  error. 

120.  When  notice  must  be  given  of  a  motion  to  set  aside  an  order  of  reversal 
See  NOTICE,  3. 


604  INDEX 


PRACTICE  IN  THE  SUPREME  COURT. 
Reversal  for  non-joinder  in  error.    Continued. 

121.  Waiver  of  right  to  such  reversal.  The  right  to  insist  upon  a  reversal 
of  a  judgment  for  non-joinder  in  error,  is  waived  by  the  defendant  filing 
briefs  in  the  cause.     Truesdale  v.  Ford,  80. 

122.  Of  delay  in  moving  to  set  aside  reversal  for  non-joinder  in  error.  On 
application  at  a  late  day  in  the  next  term  after  a  judgment  was  reversed 
for  non-joinder  in  error,  to  set  aside  such  judgment,  the  application  was 
deemed  fatally  defective  because  no  notice  was  given,  and  no  reason  shown 
for  the  delay  in  making  the  motion.     Brown  v.  Keller,  81. 

123.  Professional  honor  of  the  attorney  relied  upon.  Every  counsel,  in  ask- 
ing a  reversal  for  nonjoinder  in  error,  pledges  his  personal  and  profes- 
sional honor  to  the  court  that  the  papers  on  file  are  sufficient  to  entitle 
him  to  the  order ;  and  the  procuring  of  such  an  order  when  the  scire  facias 
was  not  served  in  proper  time  to  warrant  it,  is  a  gross  fraud  upon  the 
court.     Ibid.  81. 

124.  Will  be  set  aside  when  improperly  entered.  An  order  of  reversal 
obtained  under  such  circumstances  will  be  set  aside  by  the  court  on  its 
own  motion,  whenever  its  attention  is  called  to  it.     Ibid.  81. 

Error  will  not  always  reverse. 

125.  Where  a  temporary  writ  of  injunction  has  been  properly  issued, 
the  decree  will  not  be  reversed  merely  because  the  penalty  in  the  bond 
was  too  small.     Drake  et  al.  v.  Phillips  et  al.  388. 

126.  Where  one  of  a  series  of  instructions  is  erroneous.  Where  a  series  of 
instructions  embrace  the  law  of  the  case  when  taken  and  considered 
together,  though  one  of  them  may  be  erroneous,  still,  for  such  error  a 
judgment  will  not  be  reversed,  provided  it  shall  appear  from  the  whole 
record  that  substantial  justice  has  been  done,  and  no  prejudice  has  resulted 
by  reason  of  such  erroneous  instruction,  and  that  the  law  of  the  case  has 
been  fully  given  to  the  jury.     Kennedy  v.  Tfie  People,  488. 

Release  op  errors. 

127.  Plea  of  release  of  errors  waives  the  right  to  join  in  error.  Austin 
et  al.  v.  Bainter,  82. 

128.  What  amounts  to  a  release  of  errors,  and  of  the  character  of  evidence 
admissible.  On  an  issue  upon  a  plea  of  release  of  errors,  that  the  decree 
was  entered  in  the  court  below  by  consent  of  parties,  a  mere  naked  con- 
sent that  the  decree  should  be  rendered  in  a  particular  manner  can  only 
be  shown  by  the  decree  itself,  in  bar  of  a  writ  of  error.     Ibid.  82. 

129.  But  acts  in  pais,  occurring  either  before  or  after  the  rendition  of 
the  decree  to  reverse  which  the  writ  of  error  was  sued  out,  which  would 
make  it  fraudulent  in  either  party  to  seek  a  reversal  of  the  decree,  may  be 
pleaded  in  bar  of  the  writ.     Ibid.  82. 

130.  If  a  valuable  consideration  moved  from  the  defendant  in  error  to 
tbf  plaintiff  in  error,  as  an  inducement  to  the  latter  to  consent  to  the 
<?••<■> -MiHit  to  be  reversed,  and  if,  upon  such  consideration,  the  plaintiff 
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in  error  did  consent,  these  facts  may  be  shown,  independently  of  the 
decree,  in  bar  of  the  writ.     Austin  et  al.  v.  Bainter,  82. 

181.  By  reason  af  an  injunction.  Where  a  party  against  whom  a  judg- 
ment has  been  rendered,  obtains  an  injunction  by  whick  he  seeks  only  to 
siay  proceedings  subsequent  to  the  judgment,  as,  to  restrain  the  plaintiff 
from  further  proceedings  under  an  execution  issued  upon  such  judgment, 
the  granting  of  such  injunction  will  not  operate  as  a  release  of  errors  in 
the  proceedings  in  the  suit  at  law,  prior  to  and  including  the  judgment. 
St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Todd,  89. 

132.  Dismissal  of  a  bill  in  chancery  for  an  injunction,  absolutely,  and  a  dis- 
missal M  without  prejudice."  Although  a  wide  difference  exists  between  the 
dismissal  of  a  bill  in  chancery,  absolutely,  upon  the  hearing,  and  its  dis- 
missal "  without  prejudice,"  in  its  bearing  upon  the  question  whether  the 
complainant  is  concluded  in  his  right  to  sue  again,  yet  that  distinction 
does  not  obtain  in  reference  to  a  plea  of  release  of  errors,  alleging  that 
the  judgment  sought  to  be  reversed  had  been  enjoined  at  the  suit  of  the 
plaintiff  in  error,  and  that  the  suit  in  chancery  in  which  the  injunction 
was  issued  bad  been  dismissed.     Cooley  v.  Willard,  88. 

133.  Mode  of  questioning  the  sufficiency  of  the  plea.  Objections  affecting  the 
merits  of  a  plea  of  release  of  errors,  can  be  made  only  upon  demurrer  to 
the  plea,  and  will  not  avail  against  a  motion  for  leave  to  withdraw  a 
joinder  in  error  and  to  file  the  plea.     Clapp  et  al.  v.  Reid  et  al.  121. 

134.  Judgment  on  the  demurrer,  if  sustained.     See  JUDGMENTS,  1. 
Submission  of  a  cause. 

135.  Waiver  of  objections  thereby.  Motions  by  the  appellee  to  set  aside  a 
submission  because  there  was  not  a  perfect  record,  and  a  writ  of  certiorari 
which  had  been  awarded  had  not  been  returned,  and  because  there  was 
no  assignment  of  errors  upon  the  record ;  and  to  dismiss  the  appeal  be- 
cause it  was  not  allowed  at  the  term  at  which  the  judgment  was  rendered 
come  too  late  after  the  cause  is  submitted  to  the  court.  United  States 
Express  Co.  v.  Bedbury,  60. 

136.  Submission  upon  abstracts  and  briefs  "  to  be  filed."  When  a  case  is 
submitted  upon  abstracts  and  briefs  "  to  be  filed,"  they  must  be  filed 
within  such  time  that  the  case  can  be  disposed  of  when  it  is  reached  in 
conference,  during  the  term.  When  a  definite  time  is  intended  to  be 
allowed,  it  is  so  expressed  in  the  order  of  submission.  Phelps,  Admr.,  v. 
Funkhouser,  27. 

Oral  argument. 

137.  When  allowed  and  when  not.  Oral  argument  will  not  be  allowed  by 
one  party  on  the  first  call  of  the  docket,  and  by  the  other  on  the  second 
call.     Comstock  v.  Hitt,  121. 

138.  Oral  argument  is  not  permitted  upon  a  motion  for  an  alternative 
writ  of  mandamus,  it  being  governed  like  other  motions,  by  the  twenty 
third  rule ;  but  upon  the  return  of  the  alternative  writ,  oral  argument  is 
allowed  as  in  other  cases.     Anonymous,  128. 
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Written  arguments. 

139.  When  allowed.  Although  a  cause  may  be  argued  orally  on  the 
part  of  the  plaintiff  in  error,  upon  the  regular  call  of  the  docket,  the 
defendant  in  error  omitting  to  do  so,  yet  the  latter  may,  as  of  course,  file 
a  written  argument.     Bentley  v.  Lill,  58. 

Withdrawing  transcript  from  the  files. 

140.  For  the  purpose  of  amendment.  The  transcript  of  a  record  filed  in 
this  court  cannot  be  withdrawn  from  the  files  for  the  purpose  of  amend 
ment.     Rowley  v.  Hughes,  71  ;  Rivard  et  al.  v.   Walker  et  al.  120. 

141.  To  prepare  the  case  for  trial.  Counsel  will  not  be  allowed  to  with* 
draw  a  record  from  the  files  to  enable  him  to  prepare  the  cause  for  trial. 
Bond  et  ux,  v.  Lockwood,  119. 

Rights  of  parties  are  reciprocal. 

142.  Where  an  appellant  is  in  such  position  that  he  cannot  be  compelled 
to  file  his  record  at  a  certain  term,  he  cannot,  by  voluntarily  filing  his 
record  at  that  term,  require  the  appellee  then  to  join  in  error.  Winne  v. 
Hammond,  117. 

Expiration  of  rule  —  default. 

143.  The  party  not  necessarily  in  default.  The  mere  expiration  of  a  rule 
to  join  in  error  does  not  put  the  defendant  in  default.  Until  he  is  actually 
put  in  default  by  motion  for  that  purpose,  he  may  join  in  error,  or  inter- 
pose any  proper  motion,  at  any  time,  even  after  the  expiration  of  the  rule, 
Shipley  et  al  v.  Spencer,  105. 

144.  Although  a  rule  to  file  abstracts  may  have  expired,  the  party  may 
still  file  them,  and  thus  meet  the  requirement  of  the  rule,  unless  he  has, 
in  the  mean  time,  been  put  in  default  by  motion.     Ball  v.  Peck,  105. 

Original  papers. 

145.  When  they  will  be  compelled  to  be  produced.  Where  it  is  made  to 
appear  that  an  original  paper  used  on  the  trial  below  ought  to  be  inspected 
by  this  court,  and  such  paper  is  in  the  hands  of  a  party  to  the  suit,  a  rule 
will  be  entered  requiring  such  party  to  produce  the  paper  or  show  cause 
why  he  should  not  do  so.     Holbrook  v.  Nichol  et  al.  75. 

146.  And  when  not.  Where  an  original  paper  used  on  the  trial  below  is 
in  the  hands  of  a  party  to  the  suit,  this  court  may,  in  a  proper  case,  compel 
its  production  ;  but,  when  the  parwr  is  in  the  custody  of  the  court  below, 
or  of  its  legal  custodian,  this  coax.,  as  no  control  over  it.  Cameron  v. 
Savage,  76. 

147.  How  they  may  be  obtained.  When  it  appears  to  be  necessary  that 
this  court  should  have  an  original  paper  used  on  the  trial  below,  for 
inspection,  and  such  paper  is  in  the  custody  of  the  clerk  of  the  court 
below,  he  will  be  requested  to  send  it  up  for  that  purpose,  but  this  court 
cannot  compel  him  tc  do  so.     Ibid.  76. 

148.  How  procured,  to  be  inspected  in  this  court.  The  Supreme  Court  can- 
not compel  the  clerk  of  the  court  below  to  surrender  to  any  other  person, 
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or  to  send  up  to  this  court  original  papers  used  on  the  trial,  and  which 
are  in  his  custody  as  an  officer  of  the  court.     Anony  motes,  77. 

149.  But  this  court  will,  upon  mere  suggestion  that  the  inspection  of 
such  original  papers  is  important  in  determining  the  rights  of  parties, 
request  the  clerk  of  the  court  below  to  send  them  up  for  that  purpose. 
Ibid.  77. 

150.  Or,  perhaps,  upon  proper  application,  the  necessity  of  so  doing 
being  shown,  this  court  would  award  a  subpoena  duces  tecum,  and  thereby 
require  the  clerk  to  appear  in  person  and  produce  the  original  papers  for 
the  inspection  of  the  court.     Ibid.  77. 

151.  Using  original  papers  —  no  rule  required.  No  rule  is  necessary  to  be 
entered  to  enable  a  party  to  present  original  papers  for  the  examination  of 
this  court  —  such  applications  are  addressed  to  the  favor  of  the  court. 
Sutphen  v.  Cushman,  77. 

Rendering  final  judgment. 

152.  In  the  Supreme  Court  When  a  verdict  is  too  large,  and  a  remittitur 
is  entered,  notwithstanding  which  a  judgment  was  entered  for  the  full 
amount,  if  there  is  no  other  error  requiring  the  cause  to  be  remanded, 
perhaps  a  judgment  for  the  true  amount  might  be  rendered  in  the  Supreme 
Court.     Schneider  v.  Seely,  257. 

Rehearing. 

153.  Oral  motion  not  necessary.  An  oral  motion  for.  a  rehearing  is  not 
necessary.  The  filing  of  the  petition  and  docketing  the  cause,  after  due 
notice  given,  is  sufficient  to  bring  the  matter  before  the  court.  Anony- 
mous,  125. 

154.  Printing  petition.  A  petition  for  a  rehearing  is  not  required  to  be 
printed.     Ibid.  125. 

155.  An  answer  to  a  petition  for  a  rehearing  is  not  allowable.     Ibid.  130. 

156.  Extension  of  time  for  filing  petition.  The  time  for  filing  petitions 
for  rehearing  will  be  extended  beyond  the  limit  fixed  by  the  rules  of  the 
court  only  under  special  circumstances,  except  by  the  consent  of  parties  ; 
that  consent  appearing  in  this  case,  the  time  was  extended.  Mills  et  al.  v. 
Lockwood,  130. 

157.  Suggestion  of  death  of  parties  and  revivor  of  the  suit.  After  the  time 
for  filing  a  petition  for  a  rehearing  had  been  extended,  by  consent  of 
parties,  counsel  suggested  the  death  of  the  appellee,  and  moved  that  the 
cause  be  revived  against  his  representatives.  Held,  that  it  was  not  neces- 
sary to  consider  that  subject  then,  but  should  a  rehearing  be  granted,  it 
would  then  be  proper  to  make  the  representatives  parties.     Ibid.  130. 

158.  Affidavits  will  not  be  received  upon  an  application  for  a  rehearing 
Boynton  v.  Ghamplin,  64. 

159.  Diminution  of  record.  A  suggestion  of  a  diminution  of  record  will 
not  be  entertained  upon  an  application  for  a  rehearing.  Boynton  v. 
Ghamplin,  63. 
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PRACTICE  IN  THE  SUPREME  COURT.     Continued. 
Ejectment  —  writ  op  error. 

Effect  of  a  new  trial  under  the  statute  in  ejectment  upon  a  writ  of  error  pending. 
See  NEW  TRIALS,  10. 
Fictitious  cases. 

What  disposition  made  of  them.     See  FICTITIOUS  CASES.  1. 
Exceptions  and  bills  op  exceptions.    See  that  title,  ante. 
Continuance. 

For  want  of  printed  briefs.     See  this  title,  93. 

To  enable  a  party  to  obtain  an  amendment  of  the  record  in  the  court  below.     See 

this  title,  71,  72,  74,  75,  76. 
Whether  a  continuance  will  be  granted  on  account  of  the  record  being  volumin&m 

to  give  time  to  prepare  the  cause.     See  CONTINUANCE,  2. 
Death  of  appellant,  as  a  ground  of  continuance.     Same  title,  1. 

PRESUMPTIONS. 
Presumptions  op  law  and  fact. 

When  an  appeal  bond  is  executed  by  an  attorney  in  fact — presumption  as  to  his 

authority.     See  PRACTICE  IN  THE  SUPREME  COURT,  17. 
Waiver  of  affidavit  under  act  of  1861,  allowing  a  party  to  call  his  adversary  at 

a  vntness,  when  presumed.     See  WITNESS,  2. 
Amendment  of  bills  of  exceptions — presumption  that  there  was  something  to 

amend  by.     See  PRACTICE  IN  THE  SUPREME  COURT,  70. 
Presumption  as  to  time  of  presenting  a  bill  of  exceptions  to  a  judge  to  be  signed. 

See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  14,  15. 

Signing  an  instrument  by  the  initial  letter  of  the  christian  name — when  presumed 
to  be  an  abbreviation  of  the  party's  name.  See  PLEADING  AND  EVI- 
DENCE, 13. 

Different  presumption  where  the  name  is  not  the  same.    See  same  title,  14. 

PRWATE  WAYS. 
Of  the  power  to  establish  them.    See  CONSTITUTIONAL  LAW,  1. 

Remedy  by  appeal. 

1.  Remedy  against  the  acts  of  commissioners  of  highways  an  a  petition 
for  a  private  way.  The  remedy  of  an  owner  of  land  against  the  acts  of 
commissioners  of  highways,  on  considering  a  petition  for  a  private  waj 
over  the  same,  and  allowing  the  application  without  the  requisite  notice, 
or  where  the  proceedings  are  otherwise  illegal,  is  complete  at  law  by  an 
appeal  to  three  supervisors  of  different  townships,  and  from  their  decision 
to  the  Circuit  Court.     Winkler  v.  Winkler  et  al.  179. 

PROCESS. 
Proof  of  service  of  process. 

x.  Recital  in  the  judgment  or  decree— the  rule  in  collateral  proceeding* 
A  party  who  has  purchased  land  under  the  judgment  of  a  court  of  compe 
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PROCESS.    Pkoof  op  service  of  process.    Continued. 

tent  jurisdiction,  bona  fide,  and  with  no  notice  of  any  such  defects  as  the 
absence  of  a  summons  or  notice,  shall  not  be  put  in  jeopardy  of  his  title, 
or  be  required  to  take  the  risk  of  the  loss  or  abstraction  of  a  loose  paper 
from  the  files,  when  the  decree  or  judgment  of  the  court  recites  the  fact 
that  process  was  duly  served,  or  the  required  notice  duly  given.  Miller 
v.  Handy,  449. 

2.  The  rights  of  parties  depending  upon  these  preliminary  facts,  should 
be  as  secure,  unless  impeached  by  the  record  itself,  as  upon  any  other 
adjudicated  facts  in  the  cause,  especially  after  the  lapse  of  so  long  a  time 
as  twenty-five  years.     Ibid.  449. 

3.  So,  where  the  j  udgment,  in  a  proceeding  by  scire  facias  to  foreclose  a 
mortgage,  recites  the  fact  that  two  writs  of  scire  facias  had  been  returned 
"nihil,"  while  the  rule  would  be  otherwise  in  a  direct  proceeding  to 
reverse  the  judgment,  yet,  in  a  collateral  proceeding,  the  stating  of  that 
fact  in  the  record  is,  at  least,  prima  facie  evidence  of  its  existence,  to  be 
rebutted  only  by  the  clearest  proof.  And  the  mere  absence  from  the  files 
of  one  of  the  writs  of  scire  facias  would  not  rebut  the  presumption  arising 
from  the  finding  of  the  court.    Ibid.  449. 

4.  The  presumption  arising  from  such  a  recital  would  be  rebutted  if 
there  were  not  the  requisite  terms  of  court  intervening  to  which  the  sev- 
eral writs  could  be  properly  made  returnable,  but  where  there  was  time 
and  opportunity  for  the  writs  to  have  been  issued  and  returned,  as  found 
by  the  court,  the  presumption  in  favor  of  the  finding,  in  the  absence  of 
proof  to  the  contrary,  must  prevail.    Ibid.  449. 

TO  WHAT  TERM  RETURNABLE. 

5.  If  more  than  a  term  of  the  court  to  which  a  writ  is  made  returnable 
intervenes  between  the  teste  of  the  writ  and  the  return  day  thereof,  the 
writ  is  a  nullity.     Ibid.  448. 

6.  So,  where  a  scire  facias  bore  date  on  the  1st  day  of  August,  1838,  and 
required  the  party  to  appear  on  the  "  third  Monday  in  August  next"  it  was 
held  the  word  "  next"  referred  to  the  month  and  not  to  the  Monday,  and, 
more  than  a  term  of  the  court  intervening  between  the  teste  and  the 
return  day,  the  writ  was  void.    Ibid.  448. 

Process  from  the  Supreme  Court. 

7.  Service  thereof— evasion  of  service.  A  mere  evasion  by  a  defendant  in 
error,  of  service  of  a  scire  facias  to  hear  errors,  by  concealing  himself,  is 
not  equivalent  to  actual  service.     Cameron  v.  Savage  et  al.  124. 

8.  Return  of  two  nihils.  Where  actual  service  cannot  be  had  upon  a 
resident  defendant  in  error,  returns  of  two  nihils  upon  writs  issued  to 
different  terms  of  court  will  be  regarded  as  actual  personal  service.  Ibid. 
124 ;  Marshall  v.  Moses,  126. 

9.  By  publication.  Or,  instead  of  having  a  return  of  two  nihUs,  the 
plaintiff  in  error  may  proceed  under  the  thirtieth  rule,  by  making  publi- 
cation, and  a  compliance  therewith  will  enable  him  to  proceed  with  his 
cause.    Cameron  v.  Savage  et  al.  124 

39 — 40th  III. 
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10.  Where  returnable.  An  alternative  writ  of  mandamus  awarded  by 
the  Supreme  Court  in  one  grand  division,  cannot  be  made  returnable  in 
another  grand  division.  The  jurisdiction  of  this  court  is,  in  that  regard 
exclusive  in  each  grand  division.  The  People  ex  ret.  Stine  v.  Supervisors 
of  Vermilion  Go.  125. 

11.  Scire  facias,  and  service  thereof,  effect  of  neglect  in  respect  thereto, 
See  PRACTICE  IN  THE  SUPREME  COURT,  29. 

Service  op  process  on  Sunday.    See  SUNDAY,  1. 

PROMISSORY  NOTES. 
What  constitutes. 

1.  The  following  instrument  was  held  to  be  a  negotiable  promissory 
note,  under  our  statute,  and  should  be  stamped  as  such : 

«  $525.  Conger,  August  23, 1865. 

"  Due  G.  S.  Warren  on  corn  five  hundred  and  twenty-five  dollars." 

"J.  Jacques." 
Jacquin  v.  Warren,  459. 

Joint  and  several,  in  effect. 

2.  Though  joint  in  form.  See  JOINT  AND  SEVERAL  OBLIGA- 
TIONS, 1. 

PUBLICATION  OF  NOTICE. 
Publication  on  Sunday. 

Or  in  a  Sunday  newspaper — not  sufficient.    See  SUNDAY,  2. 

PURCHASERS. 
Purchaser  under  sale  by  judgment  creditor. 

Who  redeems  from  a  prior  execution  sale,  to  what  time  his  rights  relate 
back.    See  REDEMPTION,  3. 
Of  notice  to  purchasers. 
Effect  of  recording  instruments  not  entitled  to  record,  as  notice.    See 

RECORDING  ACT,  1,  2. 
Effect  of  actual  knowledge  by  reading  such  a  record.    Same  title,  3. 
What  circumstances  should  put  subsequent  purchasers  upon  inquiry,  apart 
from  a  proper  record  of  title.    Same  title,  4,  5. 
When  chargeable  with  notice. 
Purchaser  at  trustee's  sale — chargeable  with  notice  of  irregularities.    See 
TRUSTS  AND  TRUSTEES,  6. 

RAILROADS. 
Fencing  railroads. 

1.  Liability  where  one  company  uses  the  road  of  another,  while  not  fenced. 
Where  two  railroad  companies  are  using  the  same  line  of  road,  one  com- 
pany being  the  owner,  and  the  other  company  using  the  road  by  its  per- 
mission, the  company  owning  the  track  is  liable  for  damages  done,  by 
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reason  of  an  unfenced  track,  by  the  trains  of  the  other  company,  the  same 
as  if  done  by  its  own  trains.  The  Toledo,  Peoria  &  Warsaw  Railroad  Co. 
v.  Rumbold,  143. 

2.  And  it  seems  that  in  such  a  case,  the  company  by  whose  train  the 
stock  was  killed,  is  also  liable  therefor,  for  presuming  to  use  the  road  of 
another  company  fenceless  and  unprotected.     Ibid.  143. 

Ejecting  passengers. 

3.  For  non-payment  of  fare,  at  a  place  other  than  a  regular  station  — 
the  rule  as  to  damages.  When  a  passenger  on  a  railroad  refuses  to  pay  his 
fare,  he  may  be  ejected  from  the  cars  at  any  regular  station,  but  not  else- 
where.    Chicago  &  Alton  Railroad  Co.  v.  Roberts,  503. 

4.  If  a  passenger  is  ejected  for  that  cause,  at  any  place  other  than  a 
regular  station,  it  is  a  violation  of  the  statute,  for  which  the  road  must 
pay  at  least  nominal  damages ;  but  whether  the  recovery  should  be  beyond 
that  will  depend  upon  the  circumstances  attending  the  expulsion. 
Ibid.  503. 

5.  Where  the  passenger  wantonly  refuses  to  pay  his  fare,  simply  insist- 
ing  upon  riding  in  the  cars  without  paying  for  it,  and  is  ejected  by  the 
conductor  at  a  point  two  miles  distant  from  a  regular  station,  but  in  a 
manner  free  from  indignity  toward  the  passenger,  who  was  subjected  to 
no  other  injury  or  inconvenience  by  the  expulsion  than  that  of  being 
obliged  to  walk  to  the  station,  which  he  could  have  avoided  by  paying 
his  fare,  he  is  not  entitled  to  recover  any  thing  beyond  nominal  damages ;  a 
recovery  of  a  verdict  against  a  railroad  for  $450,  under  such  circumstances, 
was  considered  excessive,  and  a  new  trial  was  awarded  for  that  cause. 
Ibid.  503. 

Obstructing  streets  op  a  town.    See  HIGHWAYS,  1,  2;  TOWNS 
AND  CITIES,  4. 

Negligence.    See  NEGLIGENCE, 

RATIFICATION. 
Of  an  irregular  and  fraudulent  sale  by  a  trustee. 

What  mil  and  what  will  not  amount  to  a  ratification.   See  TRUSTS  AND 
TRUSTEES,  5 

RECEIPT. 
Receipt  for  taxes. 

When  sufficient.    See  TAXES  AND  TAX  TITLES,  16, 17. 

RECOGNIZANCE. 
Before  whom  it  may  be  taken. 

After  indictment.  A  party,  while  in  jail,  was  indicted  for  a  bailable 
offense,  and  remained  in  jail.  Afterward  he  was  admitted  to  bail  by  two 
justices  of  the  peace.    This  was  proper.     Under  the  206th  section  of  the 
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Criminal  Code,  two  justices  may  take  the  recognizance  of  a  party  as  well 
after  indictment  as  before,  at  least  in  a  case  like  this,  where  the  prisoner 
was  not  arrested  by  the  sheriff  upon  a  capias  issued  on  the  indictment. 
The  People  v.  McKay,  386. 

RECORDING  ACT. 
Instruments  not  entitled  to  record. 

1.  Effect  of  recording  them,  as  notice.  The  record  of  an  instrument  not 
entitled  by  law  to  be  recorded,  is  of  no  avail  as  notice.  St.  John  v.  Conger, 
535. 

2.  And,  herein,  what  is  not  entitled  to  record.  So,  where  a  deed  was 
recorded  in  another  county  than  that  in  which  the  land  lay,  and  afterward 
a  copy  from  such  record  was  recorded  in  the  proper  county,  it  was  Jield, 
that  the  record  of  the  copy  could  not  avail  as  notice  to  a  subsequent 
purchaser,  because  such  copy  was  not  entitled  by  law  to  be  recorded. 
Ibid.  535. 

3.  Effect  of  actual  knowledge  by  reading  such  a  record.  It  may  be,  that, 
if  a  party  can  be  clearly  proven  to  have  read  the  record,  in  such  a  case, 
he  should  be  held  to  have  derived  from  it  the  same  degree  of  actual 
knowledge  that  he  would  have  derived  from  seeing  a  copy  of  an  instru- 
ment in  the  hands  of  a  private  individual.  But  the  law  does  not  presume 
him  to  have  read  the  record  of  an  instrument  not  authorized  to  be 
recorded,  as  it  does  where  the  instrument  is  legally  upon  record.  Ibid. 
535. 

Op  notice  by  circumstances. 

4.  Subsequent  purchasers  —  what  circumstances  should  put  them  upon 
inquiry,  apart  from  a  proper  record  of  title.  The  mere  fact,  that  a  pur- 
chaser of  land  has  knowledge  that  another  person  holds  a  prior  deed  for 
the  same  premises,  will  not  put  him  upon  inquiry  as  to  what  title  the 
grantor  of  the  prior  purchaser  may  have  had.  The  subsequent  purchaser 
has  a  right  to  presume,  in  the  absence  of  any  other  information,  that 
whatever  title  the  prior  purchaser  has  is  on  record,  as  the  law  requires  it 
to  be,  and  that  he  has  no  title  if  the  record  shows  none.     Ibid.  535. 

,  5.  So,  where  the  record  only  disclosed  a  mortgage  from  the  common 
source  of  title,  to  the  grantor  of  the  prior  purchaser,  the  subsequent  pur- 
chaser had  a  right  to  presume,  that  the  prior  purchaser  had  acquired  only 
the  interest  of  his  grantor  as  mortgagee,  and  would  be  protected  against 
a  prior  unrecorded  deed  to  such  grantor,  of  which  he  had  no  actual 
knowledge.     Ibid.  535. 

Judgment  creditors  and  purchasers. 

6.  Equally  protected.  Under  our  statutes,  in  reference  to  the  recording 
of  deeds,  a  purchaser  and  a  judgment  creditor,  having  a  lien,  stand  upon 
the  same  equity,  and  are  equally  protected  against  a  prior  unrecorded 
deed,  of  which  they  had  no  notice.     Massey  v.  Westcott  et  al.  1G0. 
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REDEMPTION. 
By  a  judgment  creditor. 

1.  Of  a  premature  redemption  —  who  may  question  it.  The  fact  that 
a  judgment  creditor  has  redeemed  land  from  a  prior  execution  sale  before 
the  year  allowed  to  the  debtor  to  redeem  has  expired,  cannot  be  insisted 
upon  as  an  irregularity  by  the  debtor,  nor  by  his  grantee  claiming  under 
a  prior  unrecorded  deed,  when  neither  has  sought  to  redeem  within  the 
year.  If  such  premature  redemption  be  an  irregularity,  either  the  pur- 
chaser under  the  prior  sale,  or  any  other  person  seeking  to  redeem,  may 
question  it,  but  persons  not  injured  thereby  cannot  complain.  Massey  v. 
Westcott  et  al.  160. 

2.  Waiver  of  the  irregularity.  But,  if  the  prior  execution  purchaser 
accepts  the  money  paid  upon  the  premature  redemption  by  the  judgment 
creditor,  he  thereby  waives  any  irregularity  therein,  if  such  there  be. 
Ibid.  160. 

3.  Purchaser  under  a  sale  by  a  judgment  creditor  who  redeems  from  a 
prior  execution  sale — to  what  time  his  rights  relate  back.  Where  a  judg- 
ment creditor  purchases  under  his  execution  sale  made  upon  his  redeeming 
from  a  prior  sale,  he  will  be  substituted  to  the  rights  of  the  person  who 
obtained  the  judgment  under  which  the  original  sale  was  made,  in  respect 
to  a  prior  sale  and  conveyance  by  the  debtor,  of  which  there  was  no 
notice  ;  a  notice  of  the  prior  sale  by  the  debtor,  given  to  the  redeeming 
creditor  before  his  redemption,  but  subsequent  to  the  attaching  of  the 
lien  of  the  judgment  from  which  he  redeems,  will  not  avail  to  defeat  hi  a 
title  as  to  such  prior  grantee  of  the  debtor.     Ibid.  160. 

REHEARING. 
In  the  Supreme  Court.    See  PRACTICE  IN  THE  SUPREME  COURT, 
153  to  159. 

RELEASE  OF  ERRORS.     See  PRACTICE  IN  THE  SUPREME  COURT, 
127  to  133. 

REPLEVIN. 
Of  the  affidavit. 

Its  requisites.  An  affidavit  in  replevin  stated  that  the  plaintiff, 
"being  duly  sworn,  says  on  oath,  that  he  is  lawfully  entitled  to  the 
possession  of  500  barrels  of  prime  mess  pork,  for  which  he  brings  suit  in 
replevin  against  Horace  Burton,  and  which  is  about  to  be  replevied,  and 
which  said  pork  is  wrongfully  detained  from  this  deponent  by  the  said 
Horace  Burton,"  etc.    This  was  sufficient.    Burton  v.  Cur  yea,  321. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  12. 

RESIDENT. 
What  constitutes  a  resident. 

Within  the  meaning  of  the  revenue  laws,  and  herein,  of  the  relative  mean- 
ing of  the  terms  "  resident "  and  "  inhabitant,'*  and  "  residence  "  and 
"  domicile."    See  TAXES,  etc.,  3  to  6. 


614  INDEX. 


SALES. 
Tender  op  property  sold. 

1.  Wliat  is  sufficient.  On  the  sale  of  a  quantity  of  grain  in  the  city  of 
Chicago,  where  traffic  in  that  article  is  carried  on  so  largely,  the  court  are 
inclined  to  hold,  that  an  actual  tender  of  "warehouse  receipts "  by  the 
vendor,  unless  the  purchaser  should  insist  on  seeing  the  grain,  would  be 
a  good  tender  of  the  grain.    McPherson  v.  Gale,  368. 

2.  But  a  mere  readiness  on  the  part  of  the  vendor  to  deliver  warehouse 
receipts,  and  in  the  absence  of  the  purchaser,  and  without  proof  that  he 
had  control  of  the  grain,  would  not  be  a  tender.     Ibid.  368. 

3.  When  tender  not  necessary.  On  a  contract  of  sale  of  a  quantity  of 
oats,  to  be  delivered  at  the  buyer's  option  within  a  certain  specified  time, 
if  prior  to  the  expiration  of  that  time  the  purchaser  informs  the  seller 
that  he  will  not  accept  the  oats  within  such  time,  that  is  a  waiver  of  the 
necessity  of  a  tender  of  the  oats  by  the  seller.    McPherson  v.  Walker,  371. 

4.  The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the  time  fop 
doing  it  declares  his  intention  not  to  do  it,  this,  of  itself,  is  no  breach  of 
the  contract ;  but,  if  his  declaration  be  not  withdrawn  when  the  time 
arrives  for  the  act  to  be  done,  it  constitutes  a  sufficient  excuse  for  the 
default  of  the  other  party.     Ibid.  371. 

Delivery  op  propery  sold. 

5.  Delivery  of  ponderous  articles  —  where  no  place  of  delivery  is  specified. 
On  a  contract  of  sale  of  ponderous  and  bulky  articles,  such  as  five  thou- 
sand bushels  of  oats,  a  mere  offer  to  deliver,  by  transferring  warehouse 
receipts  for  the  same,  is  a  sufficient  performance  on  the  part  of  the 
vendor,  if  not  objected  to  by  the  purchaser.    McPherson  v.  Gale,  368. 

6.  Delivery  of  warehouse  receipts  —  effect  thereof.  See  WAREHOUSE 
RECEIPTS,  1. 

Sales  op  personalty  —  the  title  thereto. 

7.  Where  the  vendor  has  no  title.  On  the  sale  of  chattels,  the  subject 
of  sale  must  belong  to  the  vendor,  and  he  can  sell  no  more  than  the 
interest  which  he  lawfully  has.    Burton  v.  Curyea,  320. 

8.  So,  if  a  bailee  of  goods  for  a  particular  purpose  transfers  them  to 
another  in  contravention  of  that  purpose,  no  title  will  pass,  and  the  gen- 
eral owner  may  recover  them,  even  though  the  transfer  be  to  a  bona  fide 
vendee.     Ibid.  320. 

9.  Sale  by  the  transfer  of  documentary  evidence  of  title.  Nor  will  the 
vendee  of  chattels  acquire  a  title  if  the  vendor  has  none  to  transfer,  even 
when  the  sale  is  made  or  confirmed  by  the  transfer  of  a  bill  of  lading  or 
other  document  of  the  same  nature,  symbolizing  and  describing  the  prop- 
erty sold.     Ibid.  320. 

Delivery  op  goods  to  servants  op  buyer. 

Whetlier  written  orders  necessary.     See  EVIDENCE,  19,  20,  21. 

Op  trustees'  sales.    See  TRUSTS  AND  TRUSTEES,  1  to  6. 
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SCIRE  FACIAS. 
Scire  facias  to  hear  errors. 
And  service  thereof—  effect  of  neglect  in  respect  thereto.    See  PRACTICE 
IN  THE  SUPREME  COURT,  29. 

SEALS. 
Corporate  seal. 

1.  May  be  represented,  by  a  scrawl  — judicial  knowledge  in  respect  thereto. 
An  appeal  bond  copied  into  the  record,  purported  to  be  executed  by  the 
Illinois  Central  Railroad  company,  by  an  attorney  in  fact,  with  a  scrawl 
attached ;  it  was  held,  on  a  motion  to  dismiss  for  want  of  the  corporate 
seal,  that  the  court  did  not  know,  judicially,  that  the  company  had  a  seaL 
other  than  the  scrawl,  such  as  appeared  in  the  record.  Illinois  Central 
Railroad  Company  v.  Johnson,  35. 

Copy  op  a  corporate  seal. 

2.  Cannot  be  a  fac  simile.  In  copying  into  the  transcript  of  a  record  an 
appeal  bond  purporting  to  have  been  executed  by  a  corporation,  the 
corporate  seal,  if  attached  thereto,  may  be  represented  by  a  scrawl ;  a  foe 
simile  of  the  seal  or  device  cannot  be  made  in  the  copy.    Ibid.  35< 

SERVICE  OF  PROCESS. 
Proof  thereof. 
Recital  in  the  judgment  or  decree — the  rule  in  collateral  proceedings.    See 
PROCESS,  1  to  4. 

In  the  Supreme  Court.    See  PRACTICE  IN  THE  SUPREME  COURT, 
29.    PROCESS,  7,  8,  9. 

SIDEWALKS. 
Special  assessments  therefor. 
In  what  proportion  property   owners   liable.    See  SPECIAL    ASfcESS- 
MENTS,  10  to  14. 

SIGNATURE. 
Of  the  mode  of  signing. 

Signing  a  collector's  warrant.    See  SPECIAL  ASSESSMENTS,  16. 
Signing  by  initial  letter  of  christian  name. 

When  the  instrument  admissible  in  evidence.     See  PLEADING  AND 
EVIDENCE,  11, 12, 13. 

SLANDER. 
Allegations  and  proofs. 

1.  What  is  sufficient  proof  of  the  words  charged.  Where  the  slanderous 
words  charged  to  have  been  spoken  were :  "  He  stole  $200  from  me  when 
I  was  drunk,"  proof  of  those  words,  except  the  words  "  when  I  was  drunk/* 
was  sufficient,  as  the  words  not  proven  did  not  qualify  the  other  words  so 
as  to  free  them  from  their  slanderous  quality.    Grotty  v.  Morrisey,  477. 

2.  But  that  set  of  words  would  not  be  substantially  proved  by  the 
words :  "  Morrissey  stole  $200,"  "  Morrissey  is  a  thief,"  as  there  is  a  man- 


616  INDEX. 

SLANDER.    Allegations  and  proofs.    Continued. 

ifest  difference  between  a  charge  contained  in  these  words  and  the  charge 
contained  in  the  words  :  "  He  stole  $200  from  me."  Even  if  equivalent 
words,  the  proof  of  them  is  not  sufficient.     Crotty  v.  Morrisscy,  477. 

3.  Where  the  words  charged  were :  "  It  is  my  opinion  he  steals  a  part 
of  the  money  that  he  collects  at  the  Catholic  church  at  Seneca,"  proof 
that  defendant  said,  plaintiff  stole  part  of  the  money  he  collected  in  the 
Catholic  church,  is  not  sufficient  to  support  the  charge ;  stealing  from 
the  Catholic  church,  is  not,  in  substance,  the  same  as  a  charge  of  stealing 
from  a  particular  Catholic  church,  namely,  "  the  Catholic  church  at 
Seneca."    Ibid.  477. 

Evidence — plea  op  justification. 

4.  Degree  of  proof  required  to  support  a  plea  of  justification  in  slander. 
Where  a  plea  of  justification  in  an  action  for  slander  accuses  the  plaintiff 
of  larceny,  the  defendant  thereby  virtually  prefers  an  indictment  against 
him  for  that  offense,  and  to  sustain  the  plea  the  guilt  of  the  party  charged 
must  be  established  beyond  a  reasonable  doubt.  So  far  as  the  degree  of 
proof  is  concerned,  the  plaintiff  occupies  the  same  position  as  if  he  were 
upon  trial  on  an  indictment  for  the  offense  charged  in  the  plea.     Ibid.  477. 

SPECIAL  ASSESSMENTS. 
For  what  purposes  allowable. 

■I 

1.  Not  to  pay  a  contingent  liability  in  a  suit  pending.  Where  ten  per 
cent,  of  an  assessment  had  been  levied,  to  pay  any  damages  which  might 
De  recovered  against  the  city,  in  a  s  ait  then  pending,  and  the  liability  of 
the  city  to  pay  such  damages  was  contingent  on  the  event  of  the  suit, 
such  portion  of  the  levy  is  unauthorized  and  void.  Ournee  v.  The  City 
of  Chicago,  166. 

Strictness  required  in  the  proceedings. 

2.  In  summary  proceedings  whereby  titles  are  divested,  such  as  a  pro- 
ceeding to  condemn  real  estate  for  non-payment  of  an  assessment,  the 
law  under  which  they  are  instituted  must  be  strictly  followed  as  to  all  its 
substantial  requirements.    Scammon  v.  The  City  of  Chicago,  146. 

Notice  is  important. 

3.  The  above  rule  has  special  application  to  notice  which,  in  such 
cases,  stands  as  process.     Ibid.  146. 

Publication  of  notice. 

4.  Notice  of  filing  assessment  roll  in  the  city  of  Chicago — its  requisites  as 
to  time  of  publication.  The  act  of  1863,  amendatory  of  the  charter  of  the 
city  of  Chicago,  requires  notice  to  be  given  of  the  filing  of  an  assessment 
roll  "  by  six  days'  publication,"  etc.  This  means  a  publication  for  six 
different  days.    Ibid.  146. 

5.  Publication  on  Sunday  will  not  answer.    See  SUNDAY,  2. 
Notice  to  confirm  assessment. 

6.  Need  not  be  certified.  When  the  notice  of  the  application  for  the 
confirmation  is  published,  the  fact  that  such  notice  was  not  certified  to  the 
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SPECIAL  ASSESSMENTS.    Notice  to  confirm  assessment.    Continued. 
common  council,  does  not  affect  the  validity  of  the  confirmation.     Gurnee 
v.  The  City  of  Chicago,  166. 
Deepening  and  widening  CnicAGo  river. 

7.  rower  of  the  city  in  respect  thereto.  The  city  of  Chicago  has  no 
authority  under  its  charter  to  make  an  assessment  to  deepen  the  Chicago 
river,  but  it  has  power,  under  the  act  of  February  27,  1845,  amendatory  of 
its  charter,  to  make  an  assessment  to  widen  the  river.  Mston  et  al.  v.  City 
of  Chicago,  514. 

8.  And  to  accomplish  the  widening  of  the  river,  it  may  be  found  neces- 
sary to  excavate  the  bed,  and  so  deepen  the  channel.  Deepening  might 
be  a  mere  incident  to  widening,  depending  on  various  circumstances. 
Ibid.  514. 

9.  Effect  of  a  combined  action  when  there  is  a  want  of  power  as  to  a  part. 
But,  the  city  having  the  power  to  widen  the  river,  if,  in  acting  under  that 
power,  it  included  in  its  action  a  matter  not  within  its  cognizance,  it 
might  be  void  quoad  hoc,  but  not  void  as  to  that  of  which  it  had  jurisdic- 
tion.   Ibid.  514. 

For  building  sidewalks. 

10.  In  what  proportion  property  owners  liable.  An  assessment  for  the 
grading  and  paving  of  a  street,  made  on  the  basis  of  the  frontage  of  lots 
upon  the  street  to  be  improved,  was  held,  in  the  case  of  The  City  of  Chi- 
cago v.  Lamed  et  al.  34  111.  203,  to  be  invalid,  as  containing  neither  the 
element  of  equality  nor  uniformity,  if  made  under  the  taxing  power,  and 
equally  invalid  if  in  the  exercise  of  the  right  of  eminent  domain,  no  com- 
pensation being  provided.     The  City  of  Ottawa  v.  Spencer  et  al.  211. 

11.  There  exists  no  power  under  our  Constitution  to  apportion  taxes, 
whether  of  a  general  or  local  character,  except  on  the  principles  of  equality 
and  uniformity.     Ibid.  211. 

12.  In  public  improvements  of  such  character,  which  concern  the  whole 
public,  there  should  be  assessed  to  each  lot  the  special  benefits  it  will 
derive  therefrom,  if  there  be  any,  charging  such  benefit  on  the  lots,  the 
residue  of  the  cost  to  be  paid  by  equal  and  uniform  taxation.     Ibid.  211. 

13.  These  principles  apply  equally  to  assessments  for  building  sidewalks 
as  to  those  for  the  grading  and  paving  of  streets.  So  that  an  assessment 
for  building  a  sidewalk  on  the  basis  of  the  exclusive  liability  of  the 
owners  of  the  adjacent  lots  for  the  cost  of  the  improvement,  according  to 
the  frontage  of  the  lots  thereon,  is  invalid,  and  such  portion  of  a  city  char- 
ter as  authorizes  an  assessment  upon  that  principle,  is  in  violation  of  the 
Constitution.     Ibid.  211. 

14.  The  expense  of  constructing  a  sidewalk  in  front  of  a  city  lot,  it 
being  a  public  improvement,  like  the  paving  and  grading  of  the  street, 
should  not  be  assessed  on  property  in  proportion  to  the  frontage,  but 
should  be  assessed  upon  all  of  the  property  benefited  by  the  improvement, 
in  proportion  to  the  benefit  thus  received  ;  the  Constitution  requires  such 
burdens  io  be  ratably  borne.     Ibid.  21'. 
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SPECIAL  ASSESSMENTS.     Continued. 
Misdescription  of  property. 

15.  Misdescription  of  certain  lots,  does  not  affect  the  others.  An  assess- 
ment made  on  two  or  three  lots  by  a  wrong  description,  in  no  wise  affects 
the  other  lots  in  their  assessment.  These  defects  can  be  obviated  by  a 
re-assessment.     Gurnee  v.  The  City  of  Chicago,  166. 

Collector's  warrant. 

16.  Of  the  proper  signing  thereof.  When  the  statute  requires  a  collect- 
or's  warrant  to  be  signed  by  certain  officers,  and  such  warrant  bears  their 
respective  signatures,  but,  preceding  one  of  the  signatures,  the  word 
"  countersigned  "  appears,  it  is  nevertheless  a  proper  signing  of  the  instru- 
ment, and  forms  no  objection  to  it.  The  law  is  answered,  when  the  signa- 
tures of  the  officers  named  in  the  statute  appear  upon  the  instrument. 
Gurnee  v.  The  City  of  Chicago,  165. 

Oath  of  the  commissioners. 

17.  Time  for  administering  the  same.  When  the  commissioners 
appointed  to  make  an  assessment  have,  prior  to  the  time  when  the 
ordinance  authorizing  such  assessment  has  become  a  law,  taken  the  oath 
required  by  the  statute,  that  they  will  faithfully  perform  their  duties 
under  such  ordinance,  it  is  not  an  irregularity  that  will  vitiate  their  subse- 
quent proceedings.     Ibid.  165. 

18.  The  taking  of  the  oath  was  prior  to  any  proceeding  to  make  the 
assessment,  and  was,  therefore,  a  literal  compliance  with  the  statute ;  and 
it  is  no  objection  that  it  was  taken  at  an  earlier  period  than  the  law 
required.  Had  the  requirement  to  take  the  oath  been  contained  in  the 
ordinance,  then  such  action  would  have  been  premature  and  unauthorized. 
Ibid.  166. 

Damages  —  repairing  streets. 

19.  Damages  do  not  arise  under  the  charter  of  the  City  of  Chicago.  The 
provisions  of  section  six,  chapter  seven,  of  the  city  charter,  in  no  wise 
relate  to  the  repair  of  streets,  or  other  public  property ;  nor  is  there  any 
requirement  anywhere  to  be  found,  that  the  commissioners  shall  report 
damages  which  may  accrue  from  repairing  a  street.  Such  a  thing  could 
only  occur  in  event  the  street  should  be  widened.    Ibid.  166. 

STAMP  ACT. 
Who  may  object. 

1.  That  an  instrument  is  not  properly  stamped.  In  an  action  upon  a  prom 
issory  note,  against  the  maker,  it  appeared  the  instrument  bore  a  revenue 
stamp,  but  not  adequate  to  the  character  of  the  paper,  and  it  being  the 
fault  and  omission  of  the  defendant,  who  made  the  note,  he  was  not 
allowed  to  take  advantage  of  his  own  wrong  and  default,  by  objecting  to 
its  being  received  in  evidence  on  that  account.    Jacquin  v.  Warren,  459. 

When  stamp  unnecessary. 

2.  For  what  purposes  of  evidence  an  unstamped  instrument  may  be  usedm 
Even  if  a  note  is  not  admissible  in  evidence  per  se,  by  reason  of  its  not 
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STAMP  ACT.    When  stamp  unnecessary.     Continued. 

being  stamped,  yet,  where  suit  is  brought  upon  the  original  consideration 
for  which  the  note  was  given,  the  note  may  be  admitted  for  the  purpose 
of  explaining  the  testimony  of  a  witness,  in  reference  to  the  date  of  a 
settlement  between  the  parties  and  the  amount  found  due,  although  it 
bears  no  stamp.    Israel  v.  Redding,  362. 

3.  And  when  a  note  is  received  for  such  a  purpose,  it  must  be  taken  as 
a  whole,  and  as  well  for  one  party  as  the  other.    Ibid.  362. 

When  stamp  is  inadequate. 

4.  The  instrument  admisstf)le  under  the  common  counts.  A  promissory 
note,  though  it  be  inadequately  stamped,  is  admissible  in  evidence  under 
the  common  counts.    Jacquin  v.  Warren,  459. 

When  a  stamp  may  be  attached. 

5.  To  a  certificate  or  transcript  of  a  record.  On  a  motion  to  dismiss  an 
appeal  in  the  Supreme  Court,  because  there  was  no  revenue  stamp  on  the 
clerk's  certificate  to  the  transcript,  the  stamp  was  allowed  to  be  attached 
at  the  time  of  the  motion,  and  the  motion  was  denied.  Shipley  et  al.  v. 
Spencer,  105. 

Amendment  of  appeal  bonds. 
On  appeals  from  justices.    See  APPEALS  FROM  JUSTICES,  2. 

STATUTES. 
Construction  op  statutes. 

i.  General  terms.     Terms  of  general  import  must  be  construed  as 
limited  by  the  scope  and  character  of  the  matters  elsewhere  named  in  the 
act.    Drake  et  al.  v.  Phillips  et  al.  388. 
Statutes  construed. 

2.  The  township  organization  law,  in  reference  to  the  power  of  towns  to 
impose  taxes,  construed  in  Drake  et  al.  v.  Phillips  et  al.  388.  See  TAXES 
AND  TAX  TITLES,  15. 

3.  Act  of  1861  allowing  one  party  to  call  upon  the  opposite  party  to 
testify,  in  reference  to  the  character  of  cases  to  which  it  applies,  construed 
in  Woodworth  et  al.  v.  Huntoon  et  al.  132.    See  WITNESS,  3. 

4.  Joint  and  several  instruments,  act  in  relation  to,  construed  in  Marine 
Bank  of  Chicago  v.  Ferry's  Admrs.  255.  See  JOINT  AND  SEVERAL 
OBLIGATIONS,  1. 

5.  Act  of  1865,  amendatory  of  the  Criminal  Code  in  reference  to  the 
larceny  of  horses,  etc.,  construed  in  Musick  v.  The  People,  269.  See 
CRIMINAL  LAW,  5,  6,  7. 

6.  Act  of  1865,  in  regard  to  the  time  within  which  the  record  must  be 
filed  on  an  appeal  to  the  Supreme  Court,  construed  in  Toledo,  Peoria  & 
Warsaw  Railroad  Co.  v.  Coomes,  37.  See  PRACTICE  IN  THE  SUPREME 
COURT,  31. 

7.  The  art  of  1865  allowing  appeals  to  be  prosecuted  from  all  judgments, 
etc.,  upon  which  a  writ  of  error  might  be  sued  out,  construed  in  Carr  v. 
Miner,  33.     Same  title,  3. 
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STATUTE  OF  FRAUDS. 
Promise  to  pay  the  debt  of  another. 

Under  the  statute  of  frauds,  a  promise  to  pay  the  debt  of  another  will 
not  bind  the  promisor  unless  it  is  in  writing  and  duly  signed.  First  Bap- 
tist Church  of  Chicago  v.  Hyde,  150. 

STREETS  OF  TOWNS  AND  CITIES.     See  HIGHWAYS,  1,  2,  4. 

SUBMISSION  OF  CAUSES. 
In  the  Supreme  Court.    See  PRACTICE  IN  THE  SUPREME  COURT, 
135, 136. 

SUBSCRIPTION. 
Subscription  for  public  purposes. 

1.  Power  of  public  authorities  to  make  the  contract.  Under  an  act  pro- 
viding for  an  election  upon  the  question  of  the  removal  of  a  county  seat, 
and  providing  that  in  the  event  of  the  vote  being  in  favor  of  removal,  the 
board  of  supervisors  shall  erect  or  procure  suitable  buildings  for  the  pub- 
lic offices,  and  a  suitable  place  for  holding  courts,  the  board  of  supervisors 
may,  in  their  official  capacity,  accept  a  contract  of  subscription  from  indi- 
viduals, to  be  paid  on  condition  the  vote  shall  be  favorable  to  removal, 
for  the  purpose  of  aiding  in  the  erection  of  the  public  buildings  contem- 
plated by  the  act,  and  such  a  subscription  will  be  valid  and  binding  upon 
the  parties  making  it.     Thompson  v.  Supervisors  of  Mercer  County,  379. 

2.  Former  decision.  The  case  of  The  County  Commissioners  of  Randolph 
County  v.  Jones,  Breese,  237,  discussed  in  reference  to  its  bearing  on  this 
question.     Ibid.  379. 

3.  Of  the  consideration  to  support  it.  Any  benefit  accruing  to  a  promisor, 
is  a  sufficient  consideration  to  support  the  promise.     Ibid.  379. 

4.  So,  where  the  owner  of  land  at  and  adjacent  to  the  contemplated 
place  of  removal  of  a  county  seat,  makes  a  subscription,  to  be  paid  upon 
the  condition  that,  at  an  election  which  is  to  be  held  under  an  act  in  rela- 
tion to  that  subject,  the  vote  shall  be  in  favor  of  removal,  for  the  purpose 
of  aiding  in  the  erection  of  public  buildings  contemplated  by  the  act,  and 
the  property  would  be  greatly  enhanced  in  value  by  the  location  of  the 
seat  of  justice  upon  it,  that  would  be  deemed  a  sufficient  consideration,  so 
as  to  make  the  promise  binding  in  the  event  of  removal.     Ibid.  379. 

5.  And,  generally,  in  regard  to  the  binding  effect  of  voluntary  subscrip 
tions  of  this  kind,  it  may  be  said,  when  advances  have  been  made,  or 
expenses  or  liabilities  incurred  by  others,  in  consequence  of  such  subscrip- 
tions before  any  notice  of  withdrawal,  this  should  be  deemed  sufficient  to 
make  them  obligatory,  provided,  the  advances  were  authorized  by  a  fair 
and  reasonable  dependence  on  the  subscriptions.     Ibid.  379. 

6.  So,  wnere  the  party  making  such  a  subscription  published  it  to  the 
people  who  were  to  vote  upon  the  question  of  the  removal  of  the  county 
seat,  and,  in  a  published  address  to  them,  urged  that  as  showing  that  the 
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people  would  not  have  to  bear  the  burden  of  the  erection  of  public  build- 
ings, as  a  result  of  the  vote  being  for  removal,  it  might  with  propriety  be 
said  that  the  expenses  of  the  election  and  liabilities  consequent  thereon 
were  made  in  consequence  of  such  subscription,  and  for  that  reason  it 
should  be  binding.     Thompson  v.  Supervisors  of  Mercer  County,  379. 

7.  It  is  further  stated  as  a  correct  principle,  that  in  general,  subscrip- 
tions on  certain  conditions,  in  favor  of  the  party  subscribing,  are  binding 
where  the  acts  stipulated  as  conditions  are  performed.     Ibid.  379. 

8.  So,  where  the  subscription  was  made  on  condition  that  the  county 
seat  should  be  removed  to  a  certain  place,  and  that  place  was,  at  the  time, 
the  property  of  the  party  making  the  subscription,  the  condition  was  in 
his  favor ;  and  the  condition  being  consummated  by  the  removal  and  loca- 
tion of  the  county  seat  at  the  contemplated  place,  there  is  no  reason, 
under  the  rule  cited,  why  his  subscription  should  not  be  binding. 
Ibid.  379. 

SUMMARY  PROCEEDINGS. 
Op  the  strictness  required.    See  SPECIAL  ASSESSMENTS,  2,  3. 

SUNDAY  AND  SUNDAY  NEWSPAPERS. 
Service  op  civil  process. 

1.  On  Sunday.  In  this  State,  civil  process  cannot  be  legally  served  on 
Sunday.  It  is  forbidden  by  the  one  hundred  and  forty-fourth  section  of 
our  Criminal  Code,  which  prohibits  any  person  from  disturbing  the  peace 
and  good  order  of  society  by  labor,  works  of  necessity  and  charity 
excepted.     Scammon  v.  The  City  of  Chicago,  146. 

Publication  of  notice. 

2.  On  Sunday.  In  publishing  a  notice  required  by  law  to  be  published 
six  days,  when  one  of  the  publication  days  occurs  on  Sunday,  the  publica- 
tion on  that  day  cannot  be  counted.     Ibid.  146. 

Sunday  newspapers. 

3.  Not  regarded  as  belonging  to  the  regular  daily  issue  — publication  of  notice. 
When  the  law  requires  a  notice  to  be  published  in  the  corporation  news- 
paper, its  publication  must  appear  in  that  particular  paper.  And  when 
the  newspaper  so  selected  is  a  daily,  and  its  proprietors  also  publish  a 
Sunday  paper  of  the  same  name,  but  which  is  not  regarded  as  belonging 
to  the  regular  daily  issue,  and  delivered  to  its  subscribers,  but  sold  only 
to  news-dealers  and  news-boys,  such  paper  is  a  different  and  distinct  one, 
from  the  corporation  paper  ;  and  such  notice  cannot  be  legally  published 
in  such  paper.    Ibid.  146. 

SUPERSEDEAS.    See  PRACTICE  IN  THE  SUPREME  COURT,  37,  38,  39. 

SURVEYS. 
Rules  governing  the  survey  op  lands. 

1.  As  to  the  proper  mode  of  finding  the  true  lines  and  corners.  Where 
the  field  notes  of  the  survey  of  a  township  call  for  due  north  and  south 
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lines  for  the  sections,  and  the  east  and  west  lines  call  for  distances,  and 
section  corners  on  the  north  and  south  lines,  and  the  survey  does  not 
close,  in  the  absence  of  other  controlling  circumstances,  it  cannot  be 
determined  which  is  correct  and  should  control.  And  under  a  decree 
requiring  the  survey  to  be  made  according  to  the  calls  for  variations  from 
true  lines,  both  calls  cannot  be  observed.     Golvin  et  al.  v.  Fell  et  al.  418. 

2.  Monuments  placed  by  the  original  surveyors  to  indicate  boundaries 
and  corners,  must,  when  identified,  govern  calls  for  corners  and  distances. 
But  when  not  found,  and  other  calls  of  the  survey  are  repugnant,  that 
must  control  which  is,  probably,  most  correct,  to  ascertain  which  other 
monuments  may  be  consulted.    Ibid.  418. 

3.  Where  a  decree  required  commissioners  to  survey  the  exterior  lines 
of  a  township  having  a  large  excess,  and  where  corners  for  sections  were 
not  found,  to  equalize  the  distance  between  section  corners,  they  might 
adopt  one  of  these  lines,  and  then  run  from  them  to  corresponding  lines 
on  the  opposite  side  of  the  township ;  held,  that  the  decree  was  complied 
with  by  running  direct  and  not  deflected  lines,  although  the  latter  might 
have  produced  a  more  accurate  pro  rata  distribution  of  the  surplus. 
Ibid.  418. 

4.  Variation  between  calls  and  monuments.  Where  the  field  notes  call 
for  a  true  north  and  south  line  on  the  east  side  of  a  township,  and  it 
appears,  from  a  monument  found  on  the  line,  that  it  was  deflected,  and  a 
decree  requires  the  interior  lines  to  be  run  parallel  to  the  exterior  lines, 
unless  a  variation  is  called  for  by  the  field  notes,  and  the  field  notes  for 
the  section  lines  running  north  and  south  call  for  due  north  lines,  this 
call  must  govern,  as  it  varies  from  the  deflected  line  of  the  township. 
Ibid.  418. 

Evidence— locating  public  road. 

5.  Whether  a  copy  of  minutes  of  a  resurvey  of  a  road  is  competent  evidence. 
See  EVIDENCE,  8. 

SWORN  ANSWERS  IN  CHANCERY. 
When  oath  is  waived.    See  CHANCERY,  5. 

TAXES  AND  TAX  TITLES. 
Taxing  power  op  the  State. 

1.  Who  subject  thereto.  It  is  not  necessary  that  a  person,  to  be  amenable 
to  the  taxing  power  of  the  State,  should  be  a  citizen  of  the  State,  or 
domiciled  within  it.  Board  of  Supervisors  of  Tazewell  County  et  al.  v.  Daven- 
port, 197. 

2.  Nor  does  the  revenue  law  place  the  liability  to  taxation  upon  the 
ground  of  citizenship.     Ibid.  197. 

Taxation  op  moneys  and  credits. 

3.  Relative  meaning  of  the  terms  "resident"  and  a  inhabitant."  The  terms 
"  resident  "and  "  inhabitant "  are  not  synonymous.  The  term  "  inhabit- 
ant "  implies  a  more  fixed  and  permanent  abode  than  the  term  "  resident," 


INDEX 


TAXES  AND  TAX  TITLES. 
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and  frequently  imports  many  privileges  and  duties,  which  a  mere  resident 
could  not  claim  or  be  subject  to.  There  is  a  marked  difference  in  the  two 
terms.    Board  of  Supervisors  of  Tazewell  County  et  al.  v.  Davenport,  197. 

4.  Of  a  "  residence  "  as  distinguished  from  a  "  domiciled  A  person  may 
have  a  home  or  domicile  in  one  State  and,  at  the  same  time,  a  residence 
in  another  State.     Ibid.  197. 

5.  Who  is  a  resident  of  this  Slate,  within  the  meaning  of  our  revenue  law.  A 
"  resident  "  of  a  place  is  one  who  dwells  in  that  place  for  some  continuance 
of  time,  for  business  or  other  purposes.     Ibid.  197. 

6.  While  the  transient  visit  of  a  person  for  a  time  at  a  place,  may  not 
make  him  a  resident  while  there,  yet,  if  he  has  a  regular  and  permanent 
business  there,  such  as  the  loaning  of  money  for  himself  and  others,  and 
remains  there  continuously  for  a  time  sufficiently  extended  to  enable  him 
to  transact  that  business,  which  is  his  only  known  business  or  occupation, 
that  will  be  regarded  as  his  place  of  residence,  so  as  to  subject  his  own 
moneys  and  credits,  employed  in  such  business,  and  also  the  moneys  and 
credits  of  other  persons  who  may  reside  out  of  this  State,  but  which  are 
used  and  controlled  by  him  as  their  agent,  to  taxation  at  such  place,  if  in 
this  State,  under  the  act  of  1853,  amendatory  of  the  revenue  law,  which 
provides  that  all  moneys  and  credits  of  persons  residing  in  this  State,  or 
used  or  controlled,  by  persons  residing  in  this  State,  shall  be  entered  on  the 
list  of  taxable  property ;  and  this,  although  he  may,  at  the  same  time 
have  a  home  or  domicile  in  another  State,  where  he  also  resides  during 
certain  limited  portions  of  the  year.     Ibid.  197. 

"  Equality  "  and  "  uniformity  "  required. 

7.  This  principle  applied  to  special  assessments  for  building  sidewalks.  See 
SPECIAL  ASSESSMENTS,  10  to  14. 

Who  should  pay  taxes. 

8.  On  land.  It  is  the  duty  of  a  person  holding  a  life  estate  in  lands  to 
pay  the  taxes  thereon  during  the  existence  of  his  estate,  and  he  can 
acquire  no  rights  under  the  limitation  law  by  discharging  that  duty. 
Higgins  v.  Crosby,  261. 

Taxation  by  towns. 

9.  Of  the  power.  Towns  are  corporate  bodies,  and  as  such  are  endowed 
with  power  under  specified  circumstances  and  for  some  purposes,  to 
impose  taxes.    Drake  et  al.  v.  Phillips  et  al.  388. 

10.  The  principle  that  the  legislature  can  authorize  a  town  to  levy  a 
tax  for  paying  bounties  to  volunteers,  and  thereby  avoiding  a  draft,  does 
not  apply  to  a  case  where  a  tax  was  levied  without  legislative  authority, 
and  levied,  not  to  avoid  a  draft,  but  to  refund  to  individuals  money  volun- 
tarily contributed  by  them  for  the  purpose  of  avoiding  the  draft.  Ibid, 
888. 

11.  It  is  one  of  the  most  firmly  established  rules  of  law  that  corporations 
can  exercise  no  power  but  such  as  is  delegated  to  them.     Towns  nre  qua& 
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corporations,  and  exercise  the  powers  conferred  by  the  legislature.    Drake 
et  al.  v.  Phillips  et  al.  388. 

12.  Hence,  in  the  levy  and  collection  of  taxes,  the  action  of  towns 
must  conform  to  the  legislative  grant  of  power,  both  as  to  amount  and 
purposes  specified.     Ibid.  388. 

13.  Where  individuals  have  voluntarily  paid  money  for  the  benefit  of  a 
town,  the  town  cannot  under  the  general  law  afterward  levy  a  tax  for  the 
purpose  of  refunding  that  money.  So,  where  the  individuals  in  the  town 
of  Delevan,  for  the  purpose  of  avoiding  a  draft,  contributed  money  to 
obtain  recruits  for  said  town,  held,  that  the  town  could  not  levy  and  col- 
lect a  tax  for  the  benefit  of  these  individuals  by  whose  generosity  the 
town  had  profited,  even  if  the  money  was  advanced  with  a  general  expec- 
tation that  it  would  be  refunded  by  the  town.     Ibid.  388. 

14.  Terms  of  general  import  must  be  construed  as  limited  by  the  scope 
and  character  of  the  matters  elsewhere  named  in  the  act.    Ibid.  388. 

15.  So,  where  the  township  organization  law  specifies  certain  pur- 
poses for  which  taxes  may  be  levied  by  the  town,  and  then  adds,  "  or  for 
any  other  purpose  they  may  deem  necessary,"  that  clause  must  be  con- 
strued as  authorizing  taxation  only  for  purposes  of  the  same  general 
scope  and  character  with  those  already  enumerated,  and  to  enable  towns 
to  carry  into  execution  the  powers  previously  granted.    Ibid.  388. 

Receipt  for  taxes  —  its  sufficiency. 

16.  As  to  the  amount.  In  an  action  of  ejectment,  where  the  plaintiff 
relied  upon  a  tax  deed,  the  defendant  sought  to  prove  that  the  taxes  for 
the  alleged  non-payment  of  which  the  land  had  been  sold,  had  been  paid 
before  the  sale,  and  offered  a  receipt  for  such  taxes  from  the  collector,  for 
"teety  seven  dollars,"  the  receipt  also  containing  a  column,  headed 
"  total  tax,"  which  footed  up,  in  figures,  $27.  This  was  sufficient,  as  the 
jury  could  readily  determine  what  "  teety  seven  dollars "  meant  by  ob- 
serving the  footing  up  of  the  column  headed  "total  tax."  Daniels  v. 
Burso,  307. 

17.  Description  of  premises.  The  receipt  described  the  premises  upon 
which  the  taxes  were  paid,  by  No.  5  placed  in  a  column  headed  "  lot," 
and  9  in  the  next  column  headed  "  block,"  then  followed  the  figure  8  in 
the  column  headed  "  lot,"  but  with  no  number  opposite  thereto  in  the 
column  headed  "block."  Held,  that  this  description  was  sufficient  to 
justify  the  inference,  nothing  appearing  to  the  contrary,  that  lot  eight 
was  in  the  same  block  as  lot  five.    Ibid.  307. 

Questioning  a  tax  deed. 

When  to  object  that  a  party  questioning  a  tax  deed  has  no  title.     See  PRAC* 
TICE,  3. 

Injunction. 
Jurisdiction  in  chancery  to  restrain  the  collection  oj  taxes.     See  INJTJNG 
TION,  1,  2. 
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TELLER. 
Note  teller  in  a  bank. 

Of  his  authority.  The  functions  of  a  note  teller  do  not  extend  to  the 
erasure  of  tiie  name  of  one  of  several  makers  of  a  note,  simply  upon  hia 
request.     Tlie  Marine  Bank  of  Chicago  v.  Ferry's  Admrs.  255. 

TENDER. 
Tender  op  a  reconveyance. 

1.  When  necessary.  Where  a  party  agrees  to  procure  a  conveyance  of 
land  to  be  made  to  another,  in  consideration  of  a  debt  owing  by  the 
former  to  the  latter,  and  the  latter,  after  accepting  a  deed  which  he  claims 
is  not  in  compliance  with  the  contract,  desires  to  sue  for  a  recovery  of  such 
debt,  he  must  first  tender  a  reconveyance  of  the  land  before  he  can  prop- 
erly institute  such  a  suit.  He  cannot  be  permitted  to  retain  the  deed  and 
also  recover  a  judgment  for  the  debt  to  satisfy  which  it  was  made. 
Vroman  v.  Darrow,  171. 

2.  And,  if  he  should  sue  for  the  debt  without  having  tendered  a  recon- 
veyance of  the  land,  he  would  be  held,  by  an  acceptance  of  the  deed  and 
retention  of  it,  as  having  received  it  in  compliance  with  the  contract. 
Ibid.  171. 

Tender  op  property  sold. 

What  is  sufficient.    See  SALES,  1,  3. 
Wlien  not  necessary.    Same  title,  3,  4. 

TIME. 
Computation  op  time. 

Time  for  filing  records  on  appeals  to  the  Supreme  Court,  how  computed. 
See  PRACTICE  IN  THE  SUPREME  COURT,  31. 

Divisions  op  a  day. 

When  not  considered.    See  FORCIBLE  ENTRY  AND  DETAINER,  4. 

TITLE. 
On  sale  op  personalty. 

Where  the  vendor  has  no  title  none  passes  to  the  purchaser.    See  SALES, 

7,  8,  9. 

TOWNS  AND  CITIES. 
Powers  op  towns. 

1.  Extrahrritorially.  A  town  cannot  give  its  ordinances  an  extraterri 
torial  effect,  except  so  far  as  it  may  be  clearly  authorized  so  to  do  by  the 
legislature.     Strauss  v.  The  Town  of  Pontiac,  301. 

2.  Effect  of  a  power  to  prohibit  tippling-houses  and  dramshops.  A  power 
given  to  a  town  by  its  charter  to  prohibit  tippling-houses  and  dram-shops, 
does  not  authorize  the  town  to  pass  an  ordinance  forbidding  the  sale  of 
spirits  and  beer  in  any  quantity  or  for  any  purpose,  except  by  persona 
authorized  to  sell  for  medicinal,  mechanical  or  manufacturing  purposea 
Ibid.  301. 

40 — 40th  III. 
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TOWNS  AND  CITIES.    Powers  of  towns.    Continued. 

3.  A  prohibition  in  a  town  charter  not  necessarily  a  grant  of  power  to  the 
town.  The  prohibition  in  a  town  charter  of  the  keeping  in  the  town,  or 
within  a  certain  distance  thereof,  spirits  or  beer  for  purposes  of  traffic, 
prescribing  the  penalty  therefor  and  the  remedy  for  its  recovery,  does  not 
confer  upon  the  town  any  power  to  enact  an  ordinance  on  the  subject. 
Strauss  v.  The  Town  of  Pontiac,  301. 

Town  ordinance  construed. 

4.  Obstructing  streets.  A  town  ordinance  which  provides  that  "  no  person 
shall  put,  or  cause  to  be  put  in  any  street,  sidewalk  or  other  public  place 
within  the  city  limits,  any  dust,  dirt,  filth,  shavings  or  other  rubbish  or 
obstructions  of  any  kind/'  is  broad  enough  to  embrace  the  obstruction  of 
a  street  by  a  railroad  company  with  their  cars.  Illinois  Central  Railroad 
Company  v.  City  of  Galena,  345. 

Taxation  by  towns. 

Of  the  power.    See  TAXES  AND  TAX  TITLES,  9  to  15. 

Streets  and  sidewalks  in  Chicago. 
Under  whose  control.     See  HIGHWAYS,  4. 

Obstructing  streets  of  a  town. 

Railroad  company  liable  therefor.    See  HIGHWAYS,  1,  2. 

TRESPASS. 
Entry  of  landlord  on  possession  of  his  tenant 

1.  Of  his  general  right  to  do  so.  A  landlord  may  enter  peaceably  upon 
his  own  premises  occupied  by  his  tenant,  either  during  the  term  or  after 
its  expiration,  or  while  in  the  possession  of  a  wrong-doer,  for  a  lawful  pur- 
pose, but  he  has  no  right  to  make  a  forcible  entry,  or,  if,  after  entering 
for  a  lawful  purpose,  he  shall  injure  the  occupant  or  his  property,  the 
owner  will  render  himself  liable  to  an  action,  and  cannot  justify  under 
the  plea  of  liberum  tenementum.     Page  et  al.  v.  Be  Puy,  506. 

2.  Entry  under  provisions  in  the  lease.  Where  a  tenant  covenants  in  the 
lease,  that,  in  case  he  shall  hold  over  after  his  term  expires  or  is  ended, 
the  landlord  may  enter  and  use  such  force  as  is  necessary  to  expel  the  ten- 
ant and  to  regain  possession  ;  if  he  holds  over,  and  the  landlord  enters  and 
puts  the  tenant  off,  with  his  property,  the  latter  cannot  maintain  an  action, 
unless  more  force  was  used  than  necessary,  either  in  making  the  entry  or 
in  putting  the  tenant  or  his  property  off.  In  a  case  where  the  entry  is  by 
permission,  and  excesses  are  committed,  either  to  the  person  or  the  prop- 
erty of  the  tenant,  a  recovery  could  be  had  in  another  form  of  action. 
Ibid.  506. 

3.  If  an  entry  is  made  under  a  license,  and  wrongs  are  committed  by 
force,  either  to  the  person  or  property,  an  action  will  lie  for  the  trespass  to 
the  person  or  property,  but  not  quare  clausum  fregit.  The  entry  being  per- 
mitted by  the  occupant,  a  subsequent  wrong  does  not  render  it  a  trespass 
ab  initio.     Ibid.  506. 
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TRESPASS.    Continued. 
Entry  under  writ  of  possession. 

4.  By  an  officer  to  deliver  possession.  Where  an  officer  holds  a  writ  of 
possession  to  execute,  he  may,  if  necessary,  summon  assistance,  and  he 
—J.  lliay  will  be  justified  in  entering  upon  the  premises,  and  in  the 
employment  of  reasonable  and  necessary  force  to  remove  the  occupant  and 
his  property.    Page  et  al.  v.  Be  Puy,  506. 

Abuse  op  authority  by  officer. 

5.  Where  an  officer  and  his  bailiffs  enter  under  a  writ  of  possession,  as 
they  lawfully  may,  and  a  person  is  left  in  possession  during  the  night,  and 
lies  on  the  bed  of  the  tenant,  such  act  cannot,  as  a  matter  of  law,  be  said 
to  render  the  entry  a  trespass  ab  initio,  while  an  abuse  of  authority  will ; 
but  every  trifling  departure  from  authority  will  not  have  that  effect.  To 
have  that  effect,  the  act  must  be  of  such  a  character  as  to  give  color  to  the 
belief  that  the  legal  authority  was  employed  as  a  means  of  committing 
the  wrong  complained  of  by  plaintiff.    Ibid.  506. 

Plaintiff  must  prove  possession. 

6.  To  maintain  trespass  for  a  wrongful  act  committed  upon  land,  the 
plaintiff  must  show  that  he  was  in  possession  of  the  land  when  the  alleged 
act  was  done,  either  actually  or  constructively.  Winkler  v.  Meister  et  ah 
349. 

Whether  it  will  lie.    See  CASE,  1. 

Proof  of  a  subsequent  trespass. 

Committed  by  a  part  only  of  those  sued — not  admissible.    See  EVIDENCE,  Id. 

TROVER. 
Conversion. 

What  is  evidence  of  a  conversion.  Where  a  consignor  of  goods  which 
had  been  shipped  to  a  designated  consignee,  sold  them  to  a  third  person 
Tirhile  the  goods  were  in  transitu,  and  directed  the  carrier,  before  the  goods 
reached  their  destination,  to  deliver  them  to  such  purchaser  and  not  to 
the  original  consignee,  a  refusal  by  the  carrier  to  comply  with  a  proper 
demand  for  the  goods  made  by  the  purchaser  would  be  evidence  of  a  con- 
version by  the  carrier,  for  which  he  would  be  liable  in  damages  to  the 
pui-ehaser  in  an  action  of  trover.  Lewis  v.  Galena  and  Chicago  Union  Rail- 
road Co.  282. 

TR  J3T3  AND  TRUSTEES. 
Trustees'  sales. 

1 .  Conveyance  by  a  trustee  of  more  property  than  was  sold.  Where  a  trustee, 
named  in  a  deed  of  trust  given  upon  real  estate  to  secure  a  debt,  sells  a 
part  of  the  premises,  and  makes  a  conveyance  to  the  purchaser  of  such 
part  for  more  land  than  was  sold,  this  will  be  regarded  as  such  misconduct 
on  the  part  of  the  trustee  as  will  compel  the  setting  aside  of  the  sale, 
Wallvjork  v.  Berbv  et  al.  527. 
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TRUSTS  AND  TRUSTEES.     Continued. 
Trustee  cannot  delegate  his  power. 

2.  A  trustee  who  is  empowered  to  sell  and  convey  land  to  pay  debts,  is 
unable  to  delegate  the  power  to  another.  He  is  selected,  and  confidence 
is  reposed  in  him,  by  the  parties,  and  he  must  execute  the  trust.  He  may 
employ  an  auctioneer,  but  must  be  present  and  supervise  and  control  the 
sale  for  the  best  interests  of  the  parties,  and  should,  as  far  as  he  may  be 
able,  prevent  the  sacrifice  of  the  interests  of  either  party.  Taylor  v.  Hop- 
kins, 442. 

Fraudulent  sale. 

3.  What  constitutes  fraud.  Where  a  sale  of  trust  property  is  conducted 
by  an  agent  of  the  trustee,  and  the  creditor  becomes  the  purchaser  of 
valuable  property  for  but  a  trifling  sum,  it  creates  a  strong  presumption 
that  the  transaction  was  fraudulent,  especially  so  when  it  is  done  in 
extinguishment  of  a  lien  to  secure  a  large  debt,  and  the  purchase  is  made 
by  arrangement  in  the  name  of  another,  and  then  the  purchaser  con- 
fesses judgments,  and  the  lands  are  sold  under  them.     Ibid.  442. 

Sale  must  conform  to  the  power. 

4.  A  trustee,  in  selling  real  estate,  must  comply  with  the  power  in  the 
deed,  and  any  material  deviation  from  it  will  defeat  the  sale ;  as  where 
he  fails  to  give  the  required  notice  for  the  requisite  time.  Taylor  v.  Hop- 
kins, 442. 

Ratification  of  fraudulent  sale. 

5.  What  will  amount  to  a  ratification.  A  sale  irregular  and  fraudulent, 
made  by  a  trustee,  is  not  cured  by  acquiescence  in  delaying  to  bring  suit 
for  three  years  to  set  aside  the  sale  and  other  proceedings.  A  long 
acquiescence  in  an  unauthorized  act  of  an  agent  will  be  held  to  amount 
to  a  ratification  by  the  principal.     Ibid.  442. 

Notice  to  purchaser. 

6.  Of  irregularities.  Held,  that,  where  the  trustee  sold  in  disobedience 
to  an  injunction,  and  failed  to  give  the  notice  required  by  the  deed  of 
trust,  a  creditor  of  the  purchaser  at  such  a  sale  is  chargeable  with  notice 
of  such  irregularities.  Had  the  injunction  been  dissolved  and  the  bill 
dismissed,  it  would  have  presented  a  different  question.  An  act  performed 
by  persons  restrained  by  injunction  in  disobedience  to  its  mandate,  is 
voidable,  as  all  parties  connected  with  the  act  are  chargeable  with  notice. 
Ibid.  442. 

Construction  of  deed  by  trustee. 

As  to  the  quantity  of  land  sold.     See  CONVEYANCES,  3. 
Assignment  for  the  benefit  of  creditors. 

Duties  and  powers  of  the  trustees,  and  of  the  rights  of  creditors.     See  ASSIGN- 
MENT FOR  THE  BENEFIT  OF  CREDITORS,  1  to  4. 

USURY. 
When  it  may  be  recovered  back. 

1.  In  equity — when  the  payment  thereof  was  not  voluntary.  Where  a  not* 
given  upon  an  usurious  consideration  has  been  assigned  before  maturity 
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USURY.    When  it  may  be  recovered  back.    Continued. 

to  a  bona  fide  purchaser,  without  notice,  the  defense  of  usury  cannot  be 
interposed ;  but  when  the  usurious  portion  of  the  note  is  collected  by  the 
assignee  under  such  circumstances,  the  payment  by  the  maker  will  be 
regarded  as  compulsory  and  not  voluntary,  and  he  may  recover  it  back 
from  the  original  payee  by  a  suit  in  chancery ;  and  it  may  be  that  the 
maker  has  his  remedy  at  law  for  money  paid-  Woodworth  et  al.  v.  Huntoon 
et  al  132. 

2.  In  those  cases  where  it  has  been  held  that  usury  which  has  been 
paid  cannot  be  recovered  back,  the  court  proceeded  upon  the  ground, 
that  a  debtor  who  has  voluntarily  paid  usury,  is,  after  the  whole  debt  is 
paid,  estopped  from  recovering  it  back.    Ibid.  132. 
Plea  op  usury. 
Against  an  assignee  —  its  requisites.    See  PLEADING,  3. 

VARIANCE. 
In  allegations  and  proofs.    See  PLEADING  AND  EVIDENCE,  1  to  a 

VENDOR  AND  PURCHASER. 
Acts  and  declarations  op  grantor. 

When  inadmissible  in  evidence  against  the  grantee.    See  EVIDENCE,  7. 
Purchaser  op  personalty. 

Only  the  title  which  the  vendor  has  wiU  pass  to  the  purchaser.    See  SAIiES, 
7,  8,  9. 

VERDICT. 
What  defects  are  cured  after  verdict. 

Want  of  a  venue  in  the  body  of  an  indictment.    See  CRIMINAL  LAW,  2. 

VOID  AND  VOIDABLE. 
Void  in  part  only. 

If  a  city  in  acting  under  its  proper  powers,  include  in  its  action  a  matter 
not  within  its  cognizance,  it  might  be  void  quoad  hoc,  but  not  void  as  to 
that  of  which  it  has  jurisdiction.  Eiston  et  al.  v.  City  of  Chicago,  514.  See 
SPECIAL  ASSESSMENTS. 

WAIVER. 
Premature  redemption. 

By  a  judgment  creditor  —  what  constitutes  a  waiver  of  the  irregularity.    See 
REDEMPTION,  2. 
Strict  compliance  with  a  contract. 

May  be  waived  by  acts  in  pais.    See  CONTRACTS,  5. 
Submission  op  causes  in  the  Supreme  Court. 

What  objections  are  waived  thereby.    See  PRACTICE  IN  THE  SUPREME 
COURT,  135. 

Reversal  for  non-joinder  in  error. 

Tht  right  to  such  reversal  waived  by  filing  briefs.    See  PRACTICE  IN  TUB 
SUPREME  COURT,  121. 
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WAIVER.     Continued. 
Questioning  an  attorney's  authority. 

Waiver  of  the  right  by  delay  and  acquiescence.    See  ATTORNEY  AT  LAW,  1 
Security  for  costs. 

Waiver  of  the  right  to  require  it  by  delay.     See  COSTS,  4. 
Affidavit  under  act  of  1861, 
Allowing  one  party  to  call  the  other  as  a  witness  —  when  affidavit  presumed  to  be 
waived.     See  WITNESS,  2. 

WAREHOUSE  RECEIPTS. 
Whether  negotiable. 

1.  Receipts  given  by  a  warehouseman  for  chattels  placed  in  his  posses- 
sion for  storage  purposes,  are  not,  in  a  technical  sense,  negotiable  instru- 
ments, but  they  merely  stand  in  the  place  of  the  property  itself,  and  a 
delivery  of  the  receipts  has  the  same  effect  in  transferring  the  title  to  the 
property,  as  the  delivery  of  the  property,  neither  more  nor  less.*  Burton 
v.  Curyea,  320. 

2.  Where  warehouse  receipts  for  a  lot  of  pork  were  delivered  to  a  pur- 
chaser, indorsed  in  blank  by  the  original  holder,  and  were  afterward 
delivered  back  to  such  original  holder  for  a  specific  purpose,  a  subsequent 
transfer  of  the  receipts  by  such  holder,  to  a  third  person,  even  to  a  bona 
fide  vendee,  in  contravention  of  such  purpose,  will  not  pass  the  title  to  the 
property  which  they  represent,  and  the  general  owner,  the  original  pur- 
chaser, may,  notwithstanding  such  transfer,  maintain  replevin  for  the 
property  against  the  warehouseman,  in  whose  possession  it  still  remains. 
Ibid.  320. 

3.  Such  is  the  common  law  rule,  and  the  act  of  1851,  to  prevent  frauds 
by  warehousemen,  was  not  designed  to  change  it.     Ibid.  320. 

4.  Had  the  owner  of  the  property  placed  the  warehouse  receipts  in  the 
hands  of  the  original  holder  for  any  other  than  a  legitimate  purpose,  or 
if  he  were  fairly  chargeable  with  any  negligence  by  means  of  which  the 
one  having  the  receipts  in  possession  was  enabled  to  impose  upon  the 
party  to  whom  he  transferred  them,  a  different  rule  might  prevail. 
Ibid.  320. 

5.  But  it  was  not  negligence  on  the  pui  i  of  the  owner  because  he  omitted 
taking  new  receipts  in  his  own  name  after  he  purchased  the  property,  and 
putting  them  in  the  hands  of  his  vendor,  instead  of  delivering  to  him  the 
old  receipts  which  were  given  in  his  name.    Ibid.  320. 

6.  Nor,  it  seems,  was  it  necessary  that  the  purchaser  should  give  the 
warehouseman  notice  that  he  had  purchased  the  pork.    Ibid.  320. 

7.  But  where  the  party  to  whom  the  receipts  were  transferred  without 
authority,  made  no  inquiry  at  the  warehouse  in  reference  to  the  ownership 
of  the  property,  the  question  whether  the  owner  should  have  given  notice 

.  of  his  purchase,  or  taken  out  new  receipts,  could  not  properly  arise,  as, 

*  Warehouse  receipts  for  grain  made  negotiable  by  act  of  1867.    See  note,  p.  820. 
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WAREHOUSE  RECEIPTS.    Whether  negotiable.    Continued. 

not  having  inquired  at  the  warehouse,  he  could  not  be  injured  by  the 
want  of  notice  there,  and  it  would   not  belong  to  him  to  complain. 
Burton  v.  Curyea,  320. 
Tender  op  warehouse  receipts. 

8.   When  sufficient  as  a  tender  of  the  property  sold.    See  SALES,  1,  2. 

WITNESS. 
Competency. 

1.  Interest.  One  of  several  makers  of  a  promissory  note  is  not  a  compe- 
tent witness  on  behalf  of  the  defendant,  in  a  suit  against  one  of  his  co- 
makers, because  of  his  liability  to  contribute.  Marine  Bank  of  Chicago  v. 
Ferry's  Admrs.  255. 

Calling  the  opposite  party  to  testify. 

2.  Under  act  of  1861 — when  affidavit  presumed  to  be  waived.  Where  it 
appears  that  one  party  to  a  suit  was  called  by  the  opposite  party  to  testify, 
as  provided  in  the  act  of  1861,  and  no  affidavit  appears  in  the  record,  as 
required  by  the  act,  it  will  be  presumed  the  affidavit  was  waived,  unless 
the  contrary  appears.     Woodworth  et  al.  v.  Huntoon  et  al.  132. 

3.  To  what  character  of  cases  the  act  of  1861  applies.  Where  the  payee  of 
a  note  containing  usury,  assigns  the  same  before  maturity  to  a  party  with- 
out notice,  and  thereby  cuts  off  the  defense  of  usury  by  the  maker,  there 
is  an  implied  promise  by  the  former  to  repay  the  usury  to  the  latter,  and 
a  suit  in  chancery  brought  upon  such  implied  promise,  is  embraced  in  the 
spirit  of  the  act  of  1861,  allowing  one  party  to  call  upon  the  opposite 
party  to  testify.    Ibid.  132. 

Parties  in  chancery  as  witnesses. 

Whether  a  decree  can  be  taken  against  a  party  who  has  testified  at  the  instance 
of  his  adversary.    See  CHANCERY,  7,  8. 
Impeaching  a  witness. 

Whether  a  new  trial  wiU  be  granted  to  enable  a  party  to  impeach  a  witness.    See 
NEW  TRIALS,  11, 12. 

WRITS  OF  ERROR.    See  PRACTICE  IN  THE  SUPREME  COURT,  81  to  37. 


